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INTRODUCTORY  NOTE. 


Our  first  intention  was  to  embody  the  "  Revised  Laws "  in 
three  Codes — ^Political,  Civil  and  Penal ;  but,  upon  more  mature 
consideration,  we  have  resolved  to  divide  the  Civil  Code,  and 
insert  the  laws  relating  to  the  rights  of  persons  and  things  in  one 
Code,  to  be  known  as  the  '*  Civil  Code,"  and  the  laws  relating  to. 
remedies  in  another,  to  be  known  as  the  "  Code  of  Civil  Proced- 
ure."   We  now  submit  our  report  of  the  latter  Code. 

This  Code  contains  the  laws  relative  to— 

Courts  of  Justice  and  Judicial  Officers. 

Juries. 

Ministerial  Officers  of  Courts. 

Attorneys  and  Counsellors. 

Civil  Practice. 

Limitation  of  Actions. 

Writs  of  Review,  Mandate  and  Prohibition. 

Contested  Elections. 

Confession  of  Judgment  without  Action. 

Submitting  Controversy  without  Action. 

Discharge  of  Persons  Imprisoned  on  Civil  Process. 

Forcible  Entry  and  Unlawful  Detainer. 

Eminent  Domain. 

Enforcement  of  Liens. 

Contempts. 


V 


iv  INTftODUCTORY  NOTE. 

Arbitration. 

Voluntary  Dissolution  of  Ciorporations. 

Escheated  Estates. 

Change  of  Names.  I 

Probate  Practice. 

Evidence,  and  kindred  topics. 

The  numbers  in  parentheses  (1)  are  the  numbers  of  the  sec- 
tions of  the  Practice  and  Probate  Acts,  as  they  originally  stood  in 
those  Acts. 

All  material  changes  made  have  been  noted  under  the  sections. 

In  numbering  the  sections,  we  have  thoaght  it  best  to  leave 
room  for  additional  sections  at  the  end  of  each  chapter  and  arti- 
cle. For  instance,  Chapter  4  of  Title  II,  Part  I,  ends  with  Sec- 
tion 179,  and  the  next  chapter  commences  with  Section  182,  thus 
leaving  it  in  the  power  of  the  Legislature,  if  ever  occasion  arises, 
to  add  new  sections  to  any  given  chapter  without  disarranging 

the  old  sections. 

CREED  HAYMOND, 

JOHN  C.  BURCH, 

CHARLES  LINDLEY, 

Commissioners. 
Cameron  H.  Kino, 

Will  J.  Beattt, 

Secretaries. 
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TITLE  OF  VOLUME. 

Sbction  1.    This  volume  shall  be  known  as  The  Code  Tiueand 

divisioiia  of 

OP  Civil  Paooedurb  of  California,  and  is  divided  into  t»>*«^oinm«« 
foar  parts,  as  follows : 

Part  I.  Of  Courts  of  Jastice. 

II.  Of  Civil  Actions. 

III.  Of  Special  Proceedings  of  a  Civit  Nature. 

IV.  Of  Evidence. 
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PRELIMliTARY  PROVISIONS. 

SscTioir    2.  When  this  code  takes  effect. 

3.  Not  retroactive. 

4.  Role  of  construction  of  this  code. 

5.  Provisions  similar  to  existing  laws,  how  construed. 

6.  Actions,  etc.,  not  affected  by  this  code. 

7.  Limitations  shall  continue  to  run. 

8.  Certain  terms  used  in  this  code  defined. 

9.  Words  and  phrases. 

10.  Joint  authority. 

11.  Computation  of  time. 
13.  "Seal"  defined. 

13.  Judicial  remedies  defined. 

14.  Division  of  judicial  remedies. 

15.  Action  defined. 

16.  Special  proceeding  defined. 

17.  Division  of  actions. 

18.  Civil  actions  arise  out  of  obligations  or  izguries. 

19.  Obligation  defined. 

20.  Division  of  injuries. 

21.  Injuries  to  property. 

22.  Iiguries  to  the  person. 

23.  Civil  action,  by  whom  prosecuted. 

24.  Criminal  actions. 

25.  Civil  and  criminal  remedies  not  merged. 

Sbo.  2.  This  code  takes  effect  at  twelve  o'clock  noon,  when  this 
on  the  first  day  of  July,  eighteen  hundred  and  seventy-  Sto^t!^** 
two. 

Sec.  8.    No  part  of  it  is  retroactive,  unless  expressly  Not  retro. 

_      _  _  active. 

so  declared. 
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Rule  of  ocn< 
atruction  of 
this  code. 


ProTiBions 
similar  to 
existing 
laws,  how 
coLStraed. 


Sec.  4.  The  rule  of  the  common  law,  that  statutes  in 
derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  this  code.  Its  provisions  and  ail  proceed- 
ings under  it  are  to  be  liberally  construed,  with  a  view  to 
effect  its  objects  and  to  promote  justice. 

NoTB. — This  section,  in  our  opinion,  wiU  obviate  much  of 
the  difficulty  under  which  courts  have  labored,  and  will 
render  the  code,  instead  of  a  rigid  and  unbending  statute, 
as  our  practice  act  has  been  construed  by  some,  a  rule  of 
procedure  susceptible  of  easy  adaption  to  the  purposes  of 
justice,  which  it  alone  has  in  view. 

• 

Sbo.  5.  The  provisions  of  this  code,  so  far  as  they  are 
substantially  the  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereof  and  not  as  new  enact- 
ments. 

NoTB. — The  political  code  contains  a  general  provision 
that  the  repeal  of  existing  statutes  shall  not  revive  any 
law  heretofore  repealed  or  suspended,  nor  any  office  here- 
tofore abolished,  and  therefore  such  a  provision  has  not 
been  incorporated  herein. 


ActioDs,etc.,       Sec.  6.    No  action   or  proceeding  commenced  before 
byulboode,  this  codc  takes  effect,  and  no  right  accrued,  is  affected  by 
exsep.etc.    .^^  provisious,  but  the  proceedings  therein  may  be  con- 
formed to  the  requirements  of  this  code  as  far  as  appli- 
cable. 


Limitations 
shall  con- 
tinae  to  run. 


Sec.  7.  When  a  limitation  or  period  of  time  prescribed 
in  any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy,  or  for  any  other  purpose,  has  begun  to  run  before 
this  code  goes  ipto  effect,  and  the  same  or  similar  limita- 
tion is  prescribed  in  this  code,  the  time  of  limitation  con- 
tinues to  run,  and  has  like  effect  as  if  the  whole  period 
had  begun  and  ended  after  its  adoption. 

Note. — Necessary  because  the  statutes  of  limitations  for 
civU  actions  and  proceedings  will  be  embodied  in  this  code, 
under  the  second  subdivision  thereof. 


Certain 
terms  used 
in  this  cede 
dtflned. 


Sec.  8.  Whenever  the  terms  mentioned  in  this  section 
are  employed  in  this  code,  they  are  deemed  to  be  em- 
ployed in  the  senses  hereafter  affixed  to  them,  except 
where  a  different  sense  plainly  appears : 
"Signatore'  1.  The  term  '^signature''  includes  any  name,  mark  or 
sign  written  with  intent  to  authenticate  any  instrument 
or  writing. 
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2.  Tho   term   "writing"  includes   both   printing  and   "Writing." 
writing. 

3.  The  term  "land"  and  the  phrases  "real  estate"  and  "Reaiw- 
"real  property"  includes  lands,  tenements  and  heredita- 
ments, and  all  rights  thereto  and  interests  therein. 

4.  The  words    "personal    property"    include    money,  "j^""*J*V. 
goods,  chattels,  evidence  of  debt,  and  "things  in  action." 

5.  The  word  "property"  includes  personal   and  real  ••Property." 
property. 

6.  The  word  "  month  "  means  a  calendar  month,  unless  •♦Month." 
Otherwise  expressed,  and  the  word  "year,"  and  ftlso  the  "a.  d." 
abbreviation   "A.  D."  is  equivalent  to   the   expression 
••year  of  our  Lord." 

7.  The  word  "oath"  includes  "affirmation"  in  all  cases  «Oftth"and 
whore  an  affirmation  may  be  substituted  for  an  oath ;  and  tion." 

ID  like  cases  the  word  "swear"  includes  the  word  "affirm." 
Every  mode  of  oral  statement  under  oath  or  affirmation 
is  embraced  by  the  term  "testify,"  and  every  written  one 
in  the  term  "  depose." 

8.  The  word  "state,"  when 'applied  to  the  different  "sute." 
parts  of  the  United  States,  includes  the  district  of  Colum- 
bia and  the  territories,  and  the  words  "United  States" 

may  include  the  district  and  territories. 

9.  Where  the  term  "  person"  is  used  in  this  code  to  de-  **Per8cn," 

*■  waen  used 

signate  tho  party  whose  property  may  be  tho  subject  of  to  denote 
any  offence,  it  includes  this  state,  any  other  state,  govern-  propertj. 
roent  or  country  which  may  lawfully  own  any  property 
within  this  state,  and  all  public  and  private  corporations 
or  joint  associations,  as  well  as  individuals. 

10.  The  word  "person"  Includes  bodies  politic  and  cor-  ••Pereon." 
porate. 

11.  The  singular  number  includes  the  plural,  and  the  stngniar 

1  1  X  i_        •  1  Includes  the 

pinral  the  singular.  pinrai. 

12.  Words  used  in  the  masculine  gender  comprehend,  Meecuiino 
as  well,  the  feminine  and  neuter.  feminine 

13.  Words  used  in  the  present  tense  include  the  future,  PreMnt 

,  1     I      .  1  Ufiiee,  tow 

DDt  exclude  the  past.  n<«d. 

14.  The  word  "will"  includes  codicils.  "Wiii." 

15.  The  word  "writ"  signifies  an  order  or  precept  in  •♦wnt." 
writing  issued  in  the  name  of  the  people,  or  of  a  court  or 
judicial  officer.    "Process"  is  a  writ  or  summons  issued  ••process." 
in  the  course  of  judicial  proceedings. 


Words  and 
phrases. 
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Seo.  9.  Words  and  phrases  are  constraed  according 
to  the  context  and  the  approved  usage  of  the  language; 
bat  technical  words  and  phrases,  and  such  others  as  may 
have  acquired  a  peculiar  and  appropriate  meaning  in 
law,  are  to  be  construed  according  to  such  peculiar  and 
appropriate  meaning. 

Seo.  10.  Words  giving  a  joint  authority  to  three  or 
more  public  officers  or  other  persons,  are  construed  as 
giving  such  authority  to  a  majority  of  them,  unless  it  be 
otherwise  expressed  in  the  act  giving  the  authority. 

Computation       Seo.  11.    The  time  in  which  any  act  provided  by  law 
of  time.        jg  ^Q  |jg  done,  is  computed  by  excluding  the  first  day,  and 

including  the  last,  unless  the  last  day  is  Sunday,  and 

then  it  is  also  excluded. 


Joint 
aathoritj. 


••Soal" 
defined. 


Seo.  12.  When  the  seal  of  a  court  or  public  officer,  or 
officer,  is  required  by  law  to  be  affixed  to  any  paper,  the 
word  ''seal''  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 


Judicial 

remedies 

defin^. 


DItIsIod  of 

Judicial 

remedief. 


Action 
defined* 


Seo.  13.  Judicial  remedies  are  such  as  are  adminis- 
tered by  the  courts  of  justice  or  by  judicial  officers  em- 
powered for  that  purpose  by  the  constitution  and  statutes 
of  this  state. 

Note. — Introduced  as  a  oonoise  and  convenient  defini- 
tion of  judicial  remedies. 

Seo.  14.    These  remedies  are  divided  into  two  classes : 

1.  Actions;  and, 

2.  Special  proceedings. 

Sec  15.  An  action  is  an  ordinary  proceeding  in  a 
court  of  justice,  by  which  one  party  prosecutes  anotbej;> 
for  the  enforcement  or  protection  of  a  right,  the  redress 
or  prevention  of  a  wrong,  or  the  punishment  of  a  public 
offence. 


Special  Sec.  16.    Every  other  remedy  is  a  special  proceeding. 

proceeding 
defined. 


Diridon  of 
actions* 


Sec.  17.    Actions  are  of  two  kinds : 

1.  Civil;  and, 

2.  Criminal. 


i 
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Seo.  18.     A  civil  action  arises  out  of —  civii  acti<»iB 

1.  An  obligation.  obiigatioDt 

2.  An  injury. 

Sec.  19.    An  obligation  is  a  legal  duty,  by  which  one  obUg»ticn 
person  is  bound  to  the  performance  of  an  act  towards    ^  °  ' 
another,  and  arises  from — 

1.  The  contract  of  the  parties ;  or, 

2.  The  operation  of  law. 

Sec.  20.    An  injury  is  of  two  kinds :  ixviidonof 

1.  To  the  person;  and, 

2.  To  property. 

Sec.  21.    An  injury  to  property  consists  in  depriving  ii^uTiesto 
its  owner  of  the  benefit  of  it,  which  ts  done  by  taking,  p'*^'*^- 
withholding,  deteriorating  or  destroying  it. 

Seo.  22.    Every  other  injury  is  an  injury  to  the  person.  ijJnriMto 

Seo.  23.  A  civil  action  is  prosecuted  by  one  party  ciTiiaetioii, 
against  another  for  the  enforcement  or  protection  of  a  proMcated. 
right,  or  the  redress  or  prevention  of  a  wrong. 

Sec  24.    The  Penal  Code  defines  and  provides- for  the  criminal 

A  .     .       1  .  actlona, 

prosecation  of  a  criminal  action. 
Seo.  25.    When  the  violation  of  a  riirht  admits  of  both  ctvii  and 

*^  criminal 

a  civil  and  criminal  remedy,  the  right  to  prosecute  the  remedies 
one  is  not  merged  in  the  other. 


^ 


P^RT   I. 


U 


OF  COURTS  OF  JUSTICE. 


\ 

<• 


PART   I. 


OF  COURTS  OF  JUSTICE. 


TITLE   I. 

OF  THEIR  ORGANIZATION,  JURISDICTION  AND  TERMS. 

Chapter    I.  Of  courts  of  ju»tice  in  general, 

II  Of  the  court  for  the  trial  of  impeachments, 

III.  Of  the  supreme  court. 

IV.  Of  the  district  courts. 
V.  Of  the  county  courts, 

V  I.   Of  the  probate  court 
VII.    Of  the  municipal  criminal  court  of  San  Fran- 
cisco. 
VIII.    Of  justices'  courts. 

IX.  Of  police  courts. 

X.  General  provisions  respecting  courts  of  justice. 


CHAPTER   I. 

COURTS  OF  JUSTICE  IN  GENERAL. 

SscnoH  30.  The  several  eonits  of  this  state. 
31.  Courts  of  leoord. 

Sec  30.    The  following  are  the  courts  of  justice  of  this  Thesevem 

courts. 

state : 


1.  The  court  for  the  trial  of  impeachments. 

2.  The  supreme  court. 

3.  The  district  courts. 

4.  The  county  courts. 


1 


2 


Coortsof 
reoord* 
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5.  The  probate  courts. 

6.  The  manicipal  criminal  coart  of  San  Francisco. 

7.  The  justices'  courts. 

8.  The  police  courts. 

KoTB. — Based  npon  act  of  1863  (Stat  1863,  p.  333),  with 
the  court  for  the  trial  of  impeaohments  and  the  munioipal 
crimioal  ooort  of  San  Francisoo  added,  and  '*  police  conrta  " 
Bubstitated  in  the  place  of  the  sixth  sobdivifion  of  that 
act,  which  reads  "  recorders'  and  other  inferior  municipal 
courts." 

Seo.  31.     The  courts  enumerated  in  the  first  six  subdi- 
visions of  the  preceding  section  are  courts  of  record. 


CHAPTER  II. 


Members  of 
the  cunrt. 


OP   THE   COUET   FOR  THE   TRIAL   OF   IMPEACHMENTS. 

SBCTioir  34.  Members  of  the  court. 

35.  Jurisdiction. 

36.  Officers  of  the  court. 

37.  Trial  of  impeachments  provided  for  in  penal  code. 

Seo.  84.  The  court  for  the  trial  of  impeachments  is 
composed  of  the  members  of  the  senate,  or  a  majority  of 
them. 


Jurladicdcn. 


Oflloers  of 
the  court. 


Seo.  85.  The  court  has  power  to  try  impeachments, 
when  presented  by  the  assembly,  of  the  governor,  lieu- 
tenant-governor, secretary  of  state,  controller,  treasurer, 
attorney-general,  surveyor-general,  justices  of  the  supreme 
court  and  judges  of  the  district  courts,  for  any  misde- 
meanor in  office. 

Const,  art.  4,  J  18. 

Seo.  86.  The  clerk  and  officers  of  the  senate  are  the 
clerk  and  officers  of  the  court. 


Trial  of  im 
peachm^nt 


Sec.  87.    Proceedings  on  the  trial  of  impeachments  are 
pro^'ded  for    providcd  for  in  the  penal  code. 

In  the  penal 

NoTB.-^8ee  penal  code,  chapter  1,  title  II,  part  II. 


code. 


h 
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CHAPTER   III. 

OF   THE   SUPREME   OOUaX. 

SccTiOH  40.  Members  of  the  court 

41.  Chief  juBtioe. 

42.  Jnrisdiction  of  two  kinds. 

43.  Original  jnrisdiction. 

44.  Appellate  jurisdiction. 

45.  May  reverse,  affirm  or  modify,  etc,  remittitur. 

46.  Number  of  judges  necessary  for  the  transaction  of  business. 

47.  Number  to  pronounce  judgment. 

48.  Terms,  when  held.    Additional  terms.     Opinions,  etc.,  nftay  be 

filed  in  vacation. 
40.  Terms,  where  held. 

Sec.  40.    The  supreme  court  consists  of  a  chief  justice  XowSt.*^ 
and  four  associate  justices,  elected  at  the  judicial  elec- 
tions, and  holding  their  offices  for  the  term  of  ten  years 
from  the  first  day  of  January  next  after  their  election. 

Const,  art.  6,  §g  2,  3. 


Sec.  41.    The  justice  having  the  shortest  term  to  serve  chierjuetice 
is  the  chief  justice. 

Note.— The  act  of  April  20th,  1863  (Stat.  1863,  p.  333), 
section  3,  declares  that  "  the  justice  who  has  been  longest 
in  commission  shall  be  chief  justice."  The  section  we  pre- 
sent departs  from  this  language,  and  conforms  to  that  of 
the  constitution  (art.  6,  J  3). 

Sec.  42.    The  jurisdiction  of  this  court  is  of  two  kinds:  '^"*«H!!?^° 

**  of  two  kinds. 

1.  Original;  and,  « 

2.  Appellate. 

Sec.  43.    Its  orierinal  jurisdiction  extends  to  the  issu-  origimd 

_.  „         °,  ,  .  .....         11  juriidiction. 

ance  of  writs  of  mandamus,  certiorari,  prohibition,  habeas 
corpus  and  all  writs  necessary  to  the  exorcise  of  its 
appellate  jurisdiction. 

Note.— Const,  art.  6,  J  4 ;  Statutes  of  1863,  p.  334.  The 
provisions,  that  the  writ  of  habeas  corpus  may  bo  issued 
by  each  of  the  justices,  and  made  returnable  before  the 
court  or  any  justice  thereof,  or  before  any  district  court, 
etc.,  relates  rather  to  practice  than  power  of  the  court,  and 
has  been  inserted  in  the  penal  code,  under  the  chapter 
relating  to  habeas  corpus,  part  II,  title  XII. 
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Appellate  Seo.  44.    Its  appellate  jurisdiction  extends — 

ctioa.        J    ,J^^  ^jj  ^.^.j  j^^^^Jqqq  f^^  relief  formerly  given  in  courts 

of  equity. 

2.  To  all  civil  actions  in  which  the  subject  of  litigation 
is  not  capable  of  pecuniary  compensation. 

3.  To  all  civil  actions  in  which  the  subject  of  litigation 
is  capable  of  pecuniary  compensation,  which  involve  the 
title  or  possession  of  real  estate,  or  the  legality  of  any 
tax,  impost,  assessment,  toll  or  municipal  fine,  or  in  which 
the  demand,  exclusive  of  interest,  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred  dol- 
lars. 

4.  To  all  special  proceedings. 

5.  To  all  cases  arising  in  the  probate  courts;  and, 

6.  To  all  criminal  actions  amounting. to  felony,  on 
questions  of  law  alone. 

Note. — ^We  have  experienced  no  Utile  difficulty  in  fVam- 
ing  a  section  that  sboald  dearly  define  the  appellate  jaris- 
diction  of  the  sapreme  court.  Section  4  of  article  6 
of  the  constitution,  so  far  as  it  related  to  the  appellate 
power,  as  it  stood  prior  to  amendments  of  1862,  was  as 
foUows :  "  The  supreme  court  shall  have  appellate  jurisdic- 
tion in  aU  cases  where  the  matter  in' dispute  exceeds  two 
hundred  dollars,  when  the  legality  of  any  tax,  or  impost, 
or  municipal  fine  is  in  question,  and  in  all  criminal  cases 
amounting  to  felony,  on  questions  of  law  alone.  *****" 
And  as  amended  in  1862,  is  as  follows;  "The  supreme 
court  shall  have  appeUate  jurisdiction  in  all  oases  t»  equity; 
also,  in  all  cases  at  law  which  involye  the  title  or  possession 
of  real  estate,  or  the  legaUty  of  any  tax,  impost,  assessment, 
toll  or  municipal  fine,  or  in  which  the  demand,  exclusive  of 
interest,  or  the  value  of  the  property  in  controversy,  amounts 
'  to  three  hundred  dollars ;  also,  in  all  cases  arising  in  the 

probate  courts ;  and  also,  in  all  criminal  cases  amounting 
to  felony,  on  questions  of  law  alone.  •♦**»'» 
To  have  simply  followed  the  terms  of  the  constitution  in 
defining  the  jurisdiction,  would  have  conveyed  to  one  not 
familiar  with  the  construction  placed  upon  those  terms  by 
our  court  of  last  resort,  but  a  faint  idea  of  the  extent  or 
limit  of  that  jurisdiction.  In  Couant  vs.  Gonant  (10  Cal. 
262;,  which  was  an  action  for  a  divorce  from  the  bonds  of 
matrimony  by  the  wife  against  her  husband,  an  objection 
was  taken  to  the  hearing  of  the  appeal,  based  upon  the 
ground  of  want  of  appellate  jurisdiction,  because  no  ques- 
tion of  property  was  involved.  Said  Field,  J.,  delivering 
the  opinion  of  the  court :  "  A  preliminary  objection  is 
taken  to  the  hearing  of  the  appeal,  that  this  court  possesses 
no  appellate  jurisdiction  in  a  case  of  divorce,  when  a  ques- 
tion of  property  is  not  involved  in  its  determination.    The 
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fourth  section  of  artiole  sizth  of  fhe  constitution  prorides 
that  the  supreme  court  shall  hare  appellate  jurisdiction  in 
cases  where  the  matter  in  dispute  exceeds  two  hundred  dol- 
lars ;  when  the  legality  of  any  tax,  toll,  or  impost,  or 
municipal  fine  is  in  question  ;  and  in  all  criminal  cases 
amounting  to  felony,  on  questions  of  law  alone."  We  do 
not  understand  the  last  words  of  the  first  clause  of  this 
section  as  restricting  the  jurisdiction  only  to  those  cases 
which  inYoWe  questions  of  property,  or  the  legality  of  a 
tax,  toll,  impost  or  municipal  fine.  As  we  read  the  section, 
the  court  possesses  appellate  jurisdiction  in  all  oases ;  pro- 
Tided,  that  when  the  subject  of  litigation  is  capable  of 
pecuniary  compensation,  the  matter  in  dispute  must  exceed 
in  Talue  or  amount  two  hundred  dollars,  unless  the  question 
of  the  legality  of  a  tax,  toll,  impost  or  municipal  fine  is 
drawn  in  question.  Similar  language,  as  to  the  amount, 
is  used  in  defining  the  original  jurisdiction  of  the  district 
courts.  The  sixth  section  of  the  same  article  declares  that 
"  the  district  courts  shall  have  original  jurisdiction,  in  law 
and  equity,  in  all  civil  cases  when  the  amount  in  dispute 
exceeds  two  hundred  dollars,  exclusiye  of  interest." 

"  It  could  never  have  been  the  intention  of  the  framers  of 
the  constitution  to  deny  to  the  higher  courts,  both  original 
and  appellate,  any  jurisdiction  in  that  large  class  of  cases 
where  the  relief  sought  is  not  susceptible  of  pecuniary  esti- 
mation, such  as  suits  to  prevent  threatened  injury,  respect- 
ing the  guardianship  of  ohildren,  honorary  offices,  to  which 
no  salary  is  attached,  and  the  like.  And  yet,  to  this  result 
the  position  of  the  respondent  directly  leads.  We  think 
the  construction  contended  for  too  narrow,  and  not  impera- 
tively required  by  the  language  of  the  constitution."  In 
Enowles  vs.  Tates  (31  Gal.  84),  which  was  a  proceeding 
under  the  act  of  1850,  providing  for  contesting  elections,  it 
was  contended  that  under  the  amendments  of  1862,  the 
appellate  jurisdiction  of  the  court  was  confined  to  the  class 
of  oases  enumerated  in  article  4,  as  amended,  viz  : 

1.  To  cases  in  equity. 

2.  To  the  cases  at  law  involving  questions  of  property  or 
the  legality  of  a  tax,  etc. 

3.  To  cases  arising  in  the  probate  courts. 

4.  To  criminal  cases. 

And  that  therefore  there  was  no  appellate  jurisdiction  over 
special  proceedings,  or  any  class  of  oases  not  included 
within  the  constitutional  enumeration.  After  argument  and 
re-argument,  the  court,  C.  J.  Currey  delivering  the  opinion, 
sustained  the  jurisdiction.  Said  the  learned  justice,  speak- 
ing for  the  court : 

"  On  the  part  of  the  respondent  it  is  insisted  that  this 
section,  as  amended,  is  a  more  distinct  and  exact  limitation 
of  the  appelate  powers  of  the  supreme  court,  than  was  the 
section  as  it  stood  in  the  old  constitution,  and  that  the  gen- 
eral words,  '  all  oases  at  law,'  are  limited  and  restrained  by 
the  particular  words  following  in  the  sune  clause.  We  are 
of  opinion,  however,  that  as  to  the  point  under  considera- 
tion these  corresponding  sections  of  the  old  and  new  consti- 
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tutions  are  Babstantially  the  same,  bo  that  the  opinion  and 
judgment  in  Con  ant  vs.  Conant  may  be  regarded  to  be 
quite  as  applicable  to  the  case  before  us  as  it  would  haye 
been  hod  the  constitution,  in  the  particular  noticed,  remained 
uuchangod. 

"  The  learned  judge,  in  the  case  referred  to,  seems  to 
hare  had  in  mind  the  rules  of  interpretation  defined  by 
Rutberforth,  as  rationed  and  mixed.  Rational  interpretation 
is  when  the  words  of  an  instrument  do  not  express  the 
author's  intention  perfectly,  but  either  exceed  or  faU  short 
of  it,  so  that  the  intention  is  to  be  collected  from  probable 
or  rational  conjectures  only ;  and  mixed  interpretation,  that 
is,  an  interpretation  partly  literal  and  partly  rational,  is 
when  the  author's  words,  though  they  do  express  his  inten- 
tion when  rightly  understood,  are  in  themselves  of  doubtful 
meaning,  rendering  it  necessary  to  have  recourse  to  the  like 
conjectures  to  find  out  in  what  sense  the  words  were  used  ; 
in  which  case  the  intention  is  collected  from  the  words,  but 
not  without  the  help  of  other  conjectures.  (Rutherforth's 
Institutes,  B.  2,  chap.  7,  J  3.)  By  means  of  these  rules  of 
interpretation,  the  spirit  of  the  text  is  saved  from  sacrifioe 
to  its  strict  letter.  When  the  provisions  of  a  statute  or  of 
the  organic  law  are  clear  and  precise,  and  attended  with  no 
difficulty  In  the  application,  there  is  no  room  for  any  Inter- 
pretation or  comment.  The  intention  of  the  lawgiver  is 
what  must  be  adhered  to.  But  if  the  language  of  the  instru- 
ment is  indeterminate,  vague  or  susceptible  of  a  more  or 
less  extensive  sense,  we  must  presume  the  intention  accord- 
ing to  the  laws  of  reason  and  equity ;  and  for  this  purpose 
it  is  necessary  to  pay  attention  to  the  nature  of  the  things 
to  which  the  question  relates.  In  this  connection,  Vattel 
says :  <  There  are  certain  things  in  which  equity  admits  the 
extension  rather  than  the  restriction ;  that  is  to  say,  that 
the  precise  point  of  the  will  not  being  discovered  in  the 
expressions  of  the  Inw  or  contract,  it  is  safer  and  more  con- 
sistent with  equity  to  suppose  and  fix  that  point  in  the 
more  extensive  than  in  the  more  limited  sense  of  the  terms.' 
(Vattel,  B.  2,  chap.  17,  J  300.)  Kent  says :  <  It  is  an  esUb- 
lished  rule  in  the  exposition  of  statutes  that  the  intention 
of  the  lawgiver  is  to  be  deduced  from  a  view  of  the  whole 
and  of  every  part  of  a  statute,  taken  and  compued  together. 
The  real  intention,  when  accurately  ascertained,  will  always 
prevail  over  the  literal  sense  of  terms.  When  the  expres- 
sion in  a  statute  is  special  or  particular,  but  the  reason  is 
general,  the  expression  shall  be  deemed  general ;'  and  he 
holds  that  the  reason  and  intention  of  the  lawgiver  will 
control  the  strict  letter  of  the  law  when  the  letter  would 
lead  to  palpable  injustice,  contradiction  and  absurdity.  (I 
Kent's  Com.  461,  462.)  These  authorities  apply  as  fully  to 
the  intorpt-etation  and  construction  of  constitutions  as  to 
contracts,  treaties  and  legislative  enactments. 

"  The  constitution  of  this  state  was  created  and  adopted 
by  a  free  people  iu  order  to  secure  to  themselves  and  their 
posterity  the  blessings  of  liberty.  In  the  declaration  of 
rights,  the  great  ftindamental  truths  that  'all  men  are  by 
nature  free  and  independent,  and  have  certain  inalienable 
rights,  among  which  are  those  of  enjoying  and  defending 
life  and  liberty  ;  acquiring,  possessing  and  protecting  prop- 
erty ;  and  pursuing  and  obtaining  safety  and  happiness,' 
are  distinctly  announced  ;  and  it  is  declared  that  all  polit- 
ical power  is  inherent  in  the  people  ;  that  government  is 
instituted  for  the  protection,  security  and  benefit  of  the  peo- 
ple, and  that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law.  The  constitution 
secures  to  the  citizen  the  right  of  snfi'rage,  without  which 
he  cuuld  not  exert  his  political  power,  and  without  which 
he  would  be  impotent  to  secure  to  himself  the  full  enjoy- 
ment of  life,  liberty  and  property. 

"For  the  aooomplishment  of  the  objects  and  ends  of  the 
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gOTernmeDt  of  the  state,  its  powers  are  divided  ioto  three 
departments,  to  each  of  which  is  assigned  its  appropriate 
functions.  The  judicial  department  is  vested  in  various 
oonrts,  having  either  original  or  appellate  jnrisdictioo,  or 
both,  among  which  the  supreme  court  is  of  highest  author- 
ity. To  it.  as  the  court  of  dernier  reeort,  it  may  fairly  be 
presumed  the  people  intended  the  citizen  might  go,  in  mat- 
ters of  gravest  concern,  for  the  enforcement  of  his  rights 
or  for  the  redress  of  wrongs  sustained.  There  is  no  right 
which  is  of  greater  value  to  him  than  his  right  to  say  by 
his  vote  who  shall  be  intrusted  with  the  exercise  of  the  pow- 
ers of  the  government  in  its  several  departments,  because 
the  free  enjoyment  of  the  right  of  choice  is  precedent  and 
essential  to  the  protection  and  security  provided  for  and 
promised  to  him  in  the  constitution.  Then  to  deny  to  him 
the  right  of  appeal  to  the  highest  tribunal  of  the  state  in 
cases  where  he  may  have  been  deprived  of  a  right  which 
lies  at  the  foundation  of  all  others,  would,  it  seems  to  U9,  be 
depriving  him  of  a  privilege  which  it  was  designed  by  those 
who  adopted  the  constitution  he  should  have  and  enjoy. 
To  so  interpret  the  provisions  of  the  constitution  defiuing 
the  jurisdiction  of  this  court  as  to  close  the  door  to  his 
appeal,  would,  in  our  judgment,  be  to  refuse  to  appreciate 
the  intention  of  the  people  who  adopted  the  constitution,  as 
deduced  from  a  view  of  it  as  a  charter  of  our  liberties,  and 
would,  by  an  adherence  to  the  strict  letter  of  the  particular 
provision,  involve  us  in  a  contradiction  of  the  manifest 
design  of  the  constitution  as  a  whole ;  and  further,  we 
would  thereby  hold  that  in  cases  involving  rights  of  the 
highest  and  most  sacred  importance,  the  party  concerned 
could  be  heard  only  in  courts  of  inferior  grade,  though 
reason  and  justice  might  demand  that  he  should  have  a 
right  of  redress  commensurate  with  the  magnitude  of  the 
interest  at  stake. 

**  In  aid  of  the  interpretation  which  we  give  to  the  section 
of  the  constitution  under  consideration,  we  may  refer  to  the 
exposition  and  practice  of  the  judicial  department  of  the 
state  government  since  its  organization.  The  highest 
courts  of  original  jurisdiction  have  been  in  the  practice, 
from  the  beginning,  of  taking  oognizance  of  oases  in  which 
the  subject  matter  was  not  susceptible  of  pecuniary  estima- 
tion, and  concerning  which  no  mention  in  terms  was  made 
in  the  constitution.  Gases  of  divorce  are  of  this  class,  as 
also  suits  to  prevent  threatened  injuries,  respecting  the 
guardianship  of  children,  honorary  offices,  and  proceedings 
in  the  nature  of  writs  of  quo  toarranto ;  and  in  all  such 
cases  the  supreme  court,  throughout  the  same  period,  enter- 
tained and  exercised  appellate  jurisdiction.  Contempora- 
neous exposition  has  ever  been  esteemed  by  jurists  and 
statesmen  as  strong  evidence  in  support  of  an  interpretation 
or  construction  of  a  statute,  or  of  a  provision  of  the  organic 
law  in  consonance  with  such  exposition.  Coutemporanea 
expoaitio  cet  fortitaima  in  lege  is  a  maxim  of  the  civil  law, 
resting  for  its  support  on  a  foundation  of  solid  reason. 

"  We  do  not  mean  to  be  understood  as  holding  that,  not- 
withstanding contemporaneous  exposition  on  the  part  of  the 
judicial  tribunals  and  legislatures  of  the  state  may  be 
cogent  evidence  in  aid  of  a  particular  interpretation  or  con- 
struction of  the  constitution,  that  such  interpretation  or 
construction,  even  though  sanctioned  by  long  usage,  should 
be  upheld,  if  the  same  be  clearly  repugnant  to  the  express 
and  unequivocal  terms  of  the  instnimont.  It  is  to  the 
words  of  the  constitution  we  must  have  recourse  in  ihe  first 
place  to  ascertain  what  may  be  intended  by  any  of  its  pro- 
visions. Its  spirit  and  intent  must  be  collected  chiefly  from 
its  words,  and  what  its  words  mean  in  their  relations  to  each 
other  and  to  the  subject  matter  of  its  provisions,  it  is  often- 
times the  office  of  interpretation  to  discover. 
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'*  The  provision  of  the  eonBtitution  which  the  court,  in 
Conant  vs.  Conant,  was  called  upon  to  expound,  was 
regarded  as  failing  to  olearlj  define  the  jurisdiction  of  the 
supreme  court  in  relation  to  the  subject  matter  of  that  ease, 
and  others  of  like  nature.  It  was  considered  as  falling 
short  of  expressing  the  entire  extent  of  the  court's  appel- 
late jurisdiction,  and  hence  we  may  presume  recourse  was 
had  to  other  provisions  of  the  constitution  and  to  a  consid- 
eration of  its  grand  aims  and  purposes,  in  order  to  ascertain 
its  true  meaning  and  intent.  With  the  exposition  given  to 
the  fourth  section  of  the  sixth  article  of  the  old  constitution 
by  the  highest  court  of  the  state,  the  section  was  amended 
and  adopted  by  the  people,  but  without  changing  it  so  as  to 
deprive  the  supreme  court  of  appellate  jurisdiction  in  caaes 
like  the  one  before  us.  As  we  view  the  subject  in  all  iU 
relations,  we  must  hold  that  this  court  has  nut  the  right  to 
decline  jurisdiction  in  the  premises.  (Perry  vs.  Ames,  26 
Cal.  383,  387.)" 

In  constructing  this  section,  we  have  kept  steadily  in 
view  these  authoritative  expositions  of  the  constitution, 
and  have  endeavored  to  engraft  their  results  upon  the  text 
of  the  amendment  of  1862,  and  now  submit  to  the  pro- 
fession, for  their  consideration,  this  section,  as  the  result  of 
our  labors  to  that  end.  We  have  not  used  the  phrases 
**  cases  in  equity,''  ''cases  at  law,"  and  it  is  a  little  singu- 
lar, to  say  the  least,  that  those  phrases  were  inserted  in  the 
constitution  more  than  ten  years  after  the  adoption  of  our 
practice  act,  the  very  first  section  of  which  declared  that  there 
should  be  one  form  of  oivil  actions,  obliterating  at  once  the 
distinctions  between  actions  at  law  and  suits  in  equity,  abol- 
ishing the  forms  of  all  such  actions  and  placing  in  their  stead 
the  proceedings  under  the  practice  act.  The  continued  use  of 
those  phrases,  and  of  the  terms  ejectment,  trespass,  reple- 
vin, etc.,  when  applied  to  proceedings  in  our  courts,  leads 
but  to  confusion,  and  has  retarded  the  enforcement  of  the 
practice  act  in  the  spirit  of  its  conception.  We  omit  from 
this  part  of  the  code  an  enumeration  of  the  particular 
orders,  etc.,  which  are  appealable  per  §e,  A  more  appro- 
priate place,  in  our  opinion,  for  such  enumeration,  will  be 
in  part  II,  under  the  title  "  appeals  in  civil  actions.' 


If 


May  revoke,  Sec.  45.  The  court  may  revereo,  affirm  or  modify  any 
modSyTetc     Order  OF  judgment  appealed  from,  and  may  direct  the 

proper  judgment  or  order  to  be  entered,  or  direct  a  new 
Remittitur,    trial  Or  further  proceedings  to  be  hud.     Its  judgment 

must  be  remitted  to  the  coart  from  which  the  appeal  was 

taisen. 

Number  of        Sec.  46.     The  prcsencc  of  three  justices  is  necessary 

inlSyforthe  for  the  transaction  of  business,  but  one  or  more  of  the 

oTbuainMB.   justiccs  may  transact  such  business  as  can   do  done  at 

chambers,  and  may  adjourn  the  court  from  day  to  day, 

with  the  same  effect  as  if  all  were  present. 
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Sec.  47.    Theconcarrenceof  three  justices  is  necessary  Number  to 

^  .1  . «      •  J  ^1        pronounce 

to  proDoance  a  judgment;  if  three  do  not  concur,  the  judgment. 
case  must  be  reheard. 

Sec.  4S.     There  must  be  four  terms  in  each  year  for  Terms,  when 
the  hearing  of  causes,  to  commence  on  the  second  Mon- 
day of  January,  April,  July  and  October,  and  to  continue 
UDtii  the  fourth  Saturday  thereafter,  inclusive,  unless  all 
the  cases  ready  for  hearing  be  sooner  heard.     They  may, 
however,  be  continued  as  much  longer  as,  in  the  opinion 
of  the  court,  the  public  interests  require.      Additional  Additional 
terms  may  also  be  hold  by  order  of  the  court.    Opinions   opinioM, 
may  be  filed  and  judgments  and  orders  entered  in  vaca-  AiedinTaca 
lion. 


tion. 


Sec.  49.     The  terms  of  this  court  must  be  held  at  the  Terms, 

where  held. 

capital  of  the  state.  If  proper  rooms  in  which  to  hold 
the  court,  and  for  the  chambers  of  the  justices,  are  not 
provided  by  the  state,  together  with  attendants,  furni- 
ture, fuel,  lights  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court  may  direct  the 
sheriff  of  the  county  in  which  it  is  held  to  provide  such 
rooms,  attendants,  furniture,  fuel,  lights  and  stationery, 
and  the  expenses  thereof,  certified  by  a  majority  of  the 
justices  to  be  correct,  must  be  paid  out  of  the  state 
treasury. 

NoTB.— The  proTiaion  of  the  act  of  1863  (Stat.  1863,  p. 
334),  requiring  the  court  to  give  written  opinions  in  im- 
portant oases,  has  been  omitted.  In  Houston  vs.  Williams 
(13  Cal.  24 )»  it  was  held  that  the  constitutional  duty  of  the 
court  was  discharged  by  the  rendition  of  decisions  ;  that 
the  legislature  oould  no  more  require  the  court  to  state  the 
reasons  for  its  decisions  than  the  court  could  require  the 
legislature  to  accompany  the  statutes  with  the  reasons  for 
their  enactment  Says  Justice  Field  :  "  No  such  power  can 
exist  in  the  legislative  department,  or  be  sanctioned  by  any 
court  which  has  the  least  respect  for  its  own  dignity  and 
independence."  The  provisions  of  the  same  act,  relating 
to  the  "  allotment "  of  the  first  justices  elected  under  the 
amendments  of  1862,  is  omitted,  having  performed  its 
office. 

The  manner  in  which  vacancies  are  to  bo  filled  is  pro- 
vided for  by  a  section  relating  to  vacancies  in  judicial 
offices. 

The  power  to  make  rules  will  be  placed  under  the  general 
power  of  courts  of  record,  as  also  will  the  provisions  of  the 
act  of  1863,  relative  to  changing  the  place  of  holding  court 
in  certain  contingencies. 
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CHAPTER  IV. 

OF  THE  DISTRICT  COURTS. 

Sectiok  54.  Judicial  districts. 

55.  Court  in  each  distriot. 

56.  Judges — election  and  terms  of. 
67.  Jurisdiction. 

58.  Terms  of  oourt  in  the  first  district. 

59.  Second  district 

60.  Third  district. 

61.  Fourth  district. 

62.  Fifth  district 

63.  Sixth  district 

64.  Seventh  district 

65.  Eighth  district 

66.  Niuth  distriot. 

67.  Tenth  district 

68.  Eleventh  district. 

69.  Twelfth  district 

70.  Thirteenth  district 

71.  Fourteenth  distriot 

72.  Fifteenth  district 

73.  Sixteenth  district 

74.  Seventeenth  district. 

75.  Terms  of  the  distriot  court,  where  held. 

76.  Duration  of  terms. 

77.  Adjournment  of  the  court. 

78.  Judgments  may  be  entered  in  vacation. 

Judicial  Seo.  54.     The  State  is  divided  into  seventeen  judicial 

district-.  ,,    .    .    .  "^ 

districts. 

Courtineach  Sec.  55.  Tiiere  Hiust  be  a  district  court  held  in  each  of 
the  judicial  districts. 

Judges-  Sec.  56.    The  judge  thereof  is  elected  by  the  electors 

terms  of.  of  the  district,  at  the  judicial  elections,  and  holds  his 
office  for  the  term  of  six  years  from  the  first  day  of  Janu- 
ary nezt  succeeding  his  election. 

Jurisdiction.  Sbo.  67.  The  jurisdiction  of  the  district  courts  ex- 
tends— 

1.  To  all  civil  actions  for  relief  formerly  given  in  courts 
of  equity. 

2.  To  all  civil  actions  in  which  the  subject  of  litigation 
is  not  capable  of  pecuniary  compensation. 

3.  To  all  civil  actions  (except  actions  of  forcible  entry 
and  detainer)  in  which  the  subject  of  litigation  is  capable 
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of  pecuniary  compensatioD,  which  involve  the  title  or  pos-  jurisdiction. 
session  of  real  estate  or  the  legality  of  any  tax,  impost, 
assessment,  toll  or  manicipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  throe  hundred  dollars. 

4.  To  all  special  proceedings  not  within  the  jurisdiction 
of  the  county  court,  as  defined  in  this  code. 

5.  To  the  issuance  of  writs  of  mandamus,  certiorari, 
prohibition,  habeas  corpus,  and  all  writs  necessary  to  the 
exercise  of  its  powers. 

6.  To  the  trial  of  all  indictments  for  treason,  misprision 
of  treason,  murder  and  manslaughter. 

NoTs. — In  the  constraction  of  a  section  which  shoald 
convej  a  clear  idea  of  the  civil  jarisdietion  of  the  district 
court,  we  are  met  with  the  same  difficulties  that  were  en- 
countered in  drafting  the  section  relatiye  to  the  appeUate 
jurisdiction  of  the  supreme  court.  Section  6  of  article  6 
of  the  constitution,  which  defines  the  jurisdiction  of  the 
district  court,  foUows  the  language  (so  far  as  civil  jurisdic- 
tion is  concerned)  of  section  4  of  the  same  article  relating 
to  the  jurisdiction  of  the  supreme  court,  and  it  must,  from 
the  very  nature  of  things,  receive  the  same  construction. 
We  would  look  in  vain,  giving  to  its  terms  their  ordinary 
import,  for  any  power  or  authority  over  that  large  class  of 
cases  in  which  the  subject  of  litigation  is  incapable  of  pecu- 
niary estimation,  and  which  did  not  fall  within  the  juris- 
diction of  courts  of  equity,  or  over  that  other  class  known 
as  special  proceedings,  or  for  the  power  to  issue  writs 
of  certiorari,  mandamus  or  prohibition.  The  truth  is, 
that  the  amendments  of  1862,  in  so  far  as  they  attempt 
to  fix  and  define  the  jurisdiction  of  the  several  courts 
of  record,  were  so  framed  that  to  have  given  their  terms  any 
fair  or  reasonable  construction,  would  have  emasculated  our 
whole  judicial  system.  To  support  this  proposition,  we  need 
but  refer  the  lawyer  to  the  terms  of  those  amendments  and 
invoke  a  comparison  between  the  power  there  conferred  aud 
the  power  now  exercised  by  our  courts  of  record,  and  we 
need  but  to  the  same  end  refer  the  layman  to  the  case  of 
Enowles  vs.  Yatos,  cited  and  quoted  from  at  length  in  the 
note  to  section  44,  and  to  the*  able  and  elaborate  opinion 
of  Justice  Rhodes,  in  Courtwright  vs.  B.  R.  A  A.  W.  A  M. 
Co.  (30  Cal.  578).  In  the  latter  case,  said  the  learned 
justice,  speaking  for  the  court:  "It  is  a  matter  of  some 
doubt  whether  that  article  (article  6,  before  the  amend- 
ments) deserved  the  commendation  of  having  been  drawn 
with  great  skiU  «  *  *  but  there  is  loss  question  that 
the  same  cannot  be  said  of  the  article  (article  6)  as  it  now 
stands."  See  also  Perry  vs.  Ames  (26  Oal.  383).  The 
supreme  court,  by  judicial  construction,  has  fixed  the  limit 
of  the  jurisdiction  of  the  different  courts.    From  the  very 
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Terms  of 
court  Id  tho 
first  district. 


Second 
district. 


Third 
district. 


Fonrth 
district. 


Fifth 
district. 


neocssitieB  of  the  case  that  tribunal  was  driveD  to  the  adop- 
tion of  the  broadest  rules  of  constitutional  construction. 
Indeed  it  may  well  be  doubted  whether  anj  rule,  save  of 
that  ''necessity  which  knows  no  law/'  could  have  been  in- 
voked to  work  out  the  results  at  which  our  courts  baye 
arrived.  We  have  referred  to  these  matters  at  some  length 
in  this  and  the  note  to  section  44,  in  order  to  present  the 
inherent  difficulties  surrounding  the  subject,  and  to  call  the 
especial  attention  of  the  profession  to  the  questions  involved. 

Sec.  58.  Id  the  first  judicial  district,  terms  of  the  dis- 
trict court  must  be  held  as  follows  : 

Id  the  county  of  San  Luis  Obispo,  on  the  first  Monday 
of  January,  May  and  September. 

In  the  county  of  Santa  Barbara,  on  the  third  Monday 
of  February,  June  and  October. 

Sec.  59.  In  the  second  judicial  district,  terms  of  the 
district  court  must  be  hold  as  follows : 

In  the  county  of  Butte,  on  the  first  Monday  of  March, 
third  Monday  of  November  and  second  Monday  of  July. 

In  the  county  of  Lassen,  on  tho  second  Monday  of  June 
and  second  Monday  of  September. 

In  the  county  of  Plumas,  on  the  fourth  Monday  of  May 
and  first  Monday  of  October. 

In  the  county  of  Tehama,  on  the  fourth  Monday  of  Oc- 
tober, fourth  Monday  of  January  and  first  Monday  of  May. 

» 

Sec.  60.  In  the  third  judicial  district,  terms  of  the  dis- 
trict court  must  be  held  as  follows  : 

In  the  county  of  Alameda,  on  the  third  Monday  of  Feb- 
ruary, June  and  October. 

In  the  county  of  Monterey,  on  the  first  Monday  of 
April  and  October. 

In  the  county  of  Santa  Clara,  on  the  second  Monday  of 
January,  May  and  September. 

In  the  county  of  Santa  Cruz,  on  the  second  Monday  of 
April,  August  and  December. 

Sec.  61.  In  the  fourth  judicial  district,  terms  of  the 
district  court  must  be  held  as  follows : 

In  the  county  of  San  Francisco,  on  the  first  Monday  of 
February,  May,  August  and  November. 

Sec.  62.  In  the  fifth  judicial  district,  terms  of  the  dis- 
trict court  must  be  held  as  follows : 
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In  tho  county  of  San  Joaquin,  on  the  first  Monday  of 
February,  May  and  August,  and  on  the  third  Monday  of 
October. 

In  the  county  of  Stanislaus,  on  the  second  Monday  of 
January,  April  and  September. 

In  the  county  #f  Tuolumne,  on  the  first  Monday  of 
March  and  July,  and  on  the  third  Monday  of  November. 


district. 


Sec.  63.    In  the  sixth  judicial  district,  terms  of  tho  dis-  sixth 
trict  court  must  be  held  as  follows : 

In  the  county  of  Sacramento,  on  the  first  Monday  of 
February,  April,  June,  August,  October  and  December. 

In  the  county  of  Yolo,  on  the  third  Monday  of  January, 
May  and  September. 

Sec  64.     In  the  seventh  judicial  district,  terms  of  the  soTenth^ 
district  court  must  be  held  as  follows : 

In  the  county  of  Lake,  on  the  third  Monday  of  April 
and  second  Mondaj'  of  November. 

In  the  county  of  Marin,  on  the  first  Monday  of  March 
and  July,  and  third  Monday  of  November. 

In  the  county  of  Mendocino,  on  the  second  Monday  of 
April,  third  Monday  of  July  and  first  Monday  of  Novem- 
ber. 

In  the  county  of  Napa,  on  the  first  Monday  of  February, 
June  and  October. 

In  the  county  of  Solano,  on  the  third  Monday  of  Janu- 
ary, May  and  September. 

In  the  county  of  Sonoma,  on  the  third  Monday  of  Feb- 
ruary, June  and  October. 

Sec.  65.     In  the  eighth  judicial  district,  terms  of  the   raghth 
district  court  must  be  held  as  follows : 

In  the  county  of  Del  Norte,  on  the  second  Monday  of 
May,  August  and  November. 

In  the  county  of  Humboldt,  on  the  second  Monday  of 
March,  June,  September  and  December. 

In  the  county  of  Klamath,  on  the  second  Monday  of 
April,  July  and  October. 

Sec.  66.     In  the  ninth  judicial  district,  terms  of  the  dis-  Ninth 
trict  court  must  be  held  as  follows : 

In  the  county  of  Shasta,  on  the  second  Monday  of 
March,  June  and  November. 
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Tenth 
district. 


Klerenth 
district. 


Twelfth 
district. 


In  the  county  of  Siskiyou,  on  the  third  Monday  of  Jan- 
uary, May  and  September. 

In  the  county  of  Trinity,  on  the  second  Monday  of 
April,  August  and  December. 

Sec.  67.  In  the  tenth  judicial  district,  terms  of  the  dis- 
trict court  must  be  held  as  follows : 

In  the  county  of  Colusa,  on  the  first  Monday  of  May, 
September  and  December. 

In  the  county  of  Sierra,  on  the  first  Monday  of  April, 
second  Mondaj'  of  July  and  fourth  Monday  of  October. 

In  the  county  of  Sutter,  on  the  fourth  Monday  of  Feb- 
ruary and  June,  and  third  Monday  of  October. 

In  the  county  of  Yuba,  on  the  third  Monday  of  January, 
May  and  September. 

Sec.  68.  In  the  eleventh  judicial  district,  terms  of  the 
district  court  must  be  held  as  follows : 

In  the  county  of  Amador,  on  the  second  Monday  of 
March,  June,  September  and  December. 

In  the  county  of  Calaveras,  on  the  second  Monday  of 
January,  April,  July  and  October. 

In  the  countj"  of  El  Dorado,  on  the  second  Monday  of 
February  and  May,  and  on  the  third  Monday  of  August 
and  November. 

Seo.  69.  In  the  twelfth  judicial  district,  terms  of  the 
district  court  must  be  held  as  follows : 

In  the  county  of  San  Francisco,  on  the  first  Monday 
of  January,  April,  July  and  October. 

In  the  county  of  San  Mateo,  on  the  third  Monday  of 
March  and  fourth  Monday  of  June,  September  and 
December. 


Thirteecth 
district. 


Seo.  70.  In  the  thirteenth  judicial  district,  terms  of 
th»  district  court  must* be  held  as  follows: 

In  the  county  of  Fresno,  on  the  third  Monday  of  Janu- 
ary and  May,  and  second  Monday  of  October. 

In  the  county  of  Mariposa,  on  the  first  Monday  of 
February,  June  and  October. 

In  the  county  of  Merced,  on  the  fourth  Monday  of 
January,  May  and  September. 

In  the  county  of  Tulare,  on  the  first  Monday  of  Janu- 
ary and  May,  and  third  Monday  of  October. 
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*  Sec.  71.     la  the  fourteenth  judicial  district,  terms  of  Fourteenth 

J.        .  1       ,     ,  ,  /.  1,  district 

the  district  court  must  be  held  as  follows : 

In  the  county  of  Nevada,  on  the  second  Monday  of 
March,  Jane,  September  and  December. 

In  the  county  of  Placer,  on  the  first  Monday  of  Feb- 
ruary, May,  August  and  Kovember. 

Sec.  72.    In  the  fifteenth  judicial  district,  terms  of  the    Fifteenth 
district  court  must  be  held  as  follows : 

In  the  county  of  Contra  Costa,  on  the  third  Tuesday 
of  April,  July  and  November. 

In  the  city  and  county  of  San  Francisco,  on  the  first 
Monday  of  March,  June,  September  and  December. 

Sec.  73.    In   the  sixteenth  judicial  district,  terms  of  suteenth 
the  district  court  must  be  held  as  follows  : 

In  the  county  of  Alpine,  on  the  first  Monday  of  April 
and  October. 

In  the  county  of  Inyo,  on  the  first  Monday  of  May  and 
November. 

In  the  county  of  Kern,  on  the  third  Monday  of  May 
and  November. 

In  the  county  of  Mono,  on  the  third  Monday  of  April 
and  October. 

Sec.  74.     In  the  seventeenth  judicial  district,  terms  of  Seventeenth 

district. 

the  district  court  must  be  held  as  follows : 
In  the  county  of  Los  Aogeles,  on  the  first  Monday  of 

February,  May,  August  and  November. 

In  the  county  of  San  Bernardino,  on  the  first  Monday 

of  January,  June  and  September. 

In  the  county  of  San  Diego,  on  the  first  Monday  of 

April,  July  and  October. 

Sec.  75.    The   terms  of  the  district  courts   must   be  Terms  of  dia- 
held  at  the  county  seats  of  the  several  counties.  where  heidl 

Sec.  76.     Each  term  must  be  held  until  the  business  is  Dnrationof 
disposed  of,  or  until  a  day  fixed  for  the  commencement 
of  some  other  term  in  the  districU 

Sec.  77.    The  court  may  adjourn  from  time  to  time  A^jonm- 
during  the  term,  and  may,  when  the  public  convenience   court. 
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requires,  adjourn  the  term  over  the  time  fixed  by  law  for 
the  commencement  of  another  term  in  the  same  district. 

Seo.  78.    Judgments  and  orders  of  this  court  may  be 
entered  either  in  term  or  vacation. 

Statatea  of  1863,  p.  336. 


CHAPTER  V. 
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OP   THE   COUNTY   COURTS. 

Section  82.  Court  in  each  oouDty. 

83.  Judges — election  and  termB  of. 

84.  Jurisdiction  of  two  l^indt. 

85.  Original  jurisdiction. 

86.  Appellate  jurisdiction. 

87.  Presumptions  in  favor  of  judgments,  etc. 

88.  Terms  of  the  county  court  for  the  respectiTO  counties. 

89.  Court  always  open  for  certain  purposes. 

90.  Terms  of  the  county  court,  where  held. 

Sec  82.  There  must  be  a  county  court  held  in  each  of 
the  counties,  by  the  county  judge  thereof. 

Seo.  83.  The  county  judge  is  elected  by  the  electors 
of  the  county,  at  the  judicial  elections,  and  holds  his  office 
for  the  term  of  four  years  from  the  first  day  of  January 
next  succeeding  his  election. 

Seo.  84.     The  jurisdiction  of  this  court  is  of  two  kinds : 

1.  Original;  and, 

2.  Appellate. 

Sec.  85.    Its  original  jurisdiction  extends — 

1.  To  actions  to  prevent  or  abate  a  nuisance. 

2.  To  actions  of  forcible  entry  and  detainer. 

3.  To  proceedings  in  insolvency. 

4.  To  all  such  special  cases  or  proceedings  in  which 
the  law  giving  the  remedy  or  authorizing  the  proceed- 
ings, confers  the  jurisdiction  upon  it. 

6.  To  the  issuance  of  writs  of  mandamus,  certiorari, 
prohibition,  habeas  corpus  and  all  writs  necessary  to  the 
exercise  of  its  powers. 
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6.  To  inquire,  by  the  intervention  of  a  grand  jury,  of 
all  public  offences  committed  or  triable  in  their  respective 
coQDties. 

7.  To  the  trial  of  all  indictments,  except  for  treason, 
misprision  of  treason,  murder  and  manslaughter. 

Note. — See  notes  to  sections  44  and  57,  relating  to  juris- 
diction of  supreme  and  district  courts. 

Sec.  86.    Its  appellate  jurisdiction  extends  to  all  cases  Appellate 

.    .         .....  ,.  ^  Juriddictlon. 

arising  m  justices  or  police  courts. 

Sec.  87.    The  proceedings  of  this  court  are  construed  PreBump- 
in  the  same  manner,  and  with  like  intendments,  as  the  ofitajudg. 
proceedings  of  courts  of  general  jurisdiction,  and  to  its  ™®°  •  ®  • 
records,  orders,  judgments  and  decrees,  there  is  accorded 
like  force,  effect  and  legal  presumptions,  as  to  the  records, 
orders,  judgment  and  decrees  of  district  courts. 

Sec.  88.     The  terms  of  the  county  courts  in  the  respec-  Terms  of 
live  counties  must  be  held  as  follows :  TOurtsforthe 

In  the  county  of  Alameda,  on  the  first  Monday  of  Jan-  JSunSw? 
nary,  April  and  July,  and  third  Monday  of  September. 

In  the  county  of  Alpine,  on  the  first  Monday  of  Febru- 
ary, June  and  October. 

In  the  county  of  Amador,  on  the  first  Monday  of  Feb- 
ruary, May,  August  and  November. 

In  the  county  of  Butte,  on  the  first  Monday  of  Janu- 
ary, March,  May,  July,  September  and  November. 

In  the  county  of  Calaveras,  on  the  first  Monday  of 
March,  June,  September  and  December. 

In  the  county  of  Colusa,  on  the  third  Monday  of  Janu- 
uary,  April,  July  and  October. 

In  the  county  of  Contra  Costa,  on  the  first  Monday  of 
March,  August  and  November. 

In  the  county  of  Del  Norte,  on  the  first  Monday  of 
April,  July  and  October. 

In  the  county  of  El  Dorado,  on  the  second  Monday  of 
March,  June,  September  and  December. 

In  the  county  of  Fresno,  on  the  first  Monday  of  Janu- 
ary, March,  May,  July,  September  and  November. 

In  the  county  of  Humboldt,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 
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Termflof  In  the  countj  of  Inyo,  on  the  first  Monday  of  January, 

courtefoi-uio  March,  May,  July,  September  and  November. 
cOTmUea!*  In  the  county  of  Kern,  on  the  first  Monday  of  January, 

March,  May,  July,  September  and  November. 

In   the  county  of  Klamath,  ou   the  first  Monday  of 
April,  July  and  October. 

In  the  county  of  Lake,  on  the  first  Monday  of  January, 
April,  July  and  October. 

In,  the  county  of  Lassen,  on  the  first  Monday  of  Feb- 
ruary, May,  August  and  November. 

In  the  county  of  Los  Angeles,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 

In  the  county  of  Marin,  on  the  third  Monday  of  March, 
June,  September  and  December. 

In  the  county  of  Mariposa,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 

In  the  county  of  Mendocino,  on  the  first  Monday  of 
March,  June,  September  and  December 

In  the  county  of  Merced,  on  the  first  Monday  of  Janu- 
ary, March,  May,  July,  September  and  November. 

In  the  county  of  Mono,  on  the  first  Monday  of  January, 
May  and  September. 

In  the  county  of  Monterey,  on  the  second  Monday  of 
January  and  July,  and  third  Monday  of  March  and  Sep- 
tember. 

In  the  county  of  Napa,  on  the  first  Monday  of  March, 
September  and  December,  and  third  Monday  of  June. 

In  the  county  of  Nevada,  on  the  first  Monday  of  Feb- 
ruary, May,  August  and  November. 

In  the  county  of  Placer,  on  the  first  Monday  of  Janu- 
ary, March,  May,  July,  September  and  November. 

In  the  county  of  Plumas,  on  the  first  Monday  of  March, 
June,  September  and  December. 

In  the  county  of  Sacramento,  on  tbe  first  Monday  of 
January,  April,  July  and  October- 

In  the  county  of  San  Bernardino,  on  the  first  Monday 
of  January,  March,  May,  July,  September  and  November. 

In  the  county  of  San  Diego,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September  and  November. 

In  the  county  of  San  Francisco,  on  the  first  Monday 
of  January,  March,  May,  July,  September  and  November. 

In  the  county  of  San  Joaquin,  on  the  first  Monday  of 
January,  March,  May,  July,  September  .and  November. 
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In  the  county  of  San  Luis  Obispo,  on  the  first  Monday  Temwof 

«-_,  irvi  thecountj 

oi  March,  June,  September  and  December.  oourtsforthe 

Id  the  county  of  San  Mateo,  on  the  first  Monday  of  counties. 
February  and  June,  and  last  Monday  of  September. 

In  the  county  of  Santa  Barbara,  on  the  first  Monday 
of  March,  June,  September  and  December. 

In  the  county  of  Santa  Clara,  on  the  third  Monday 
of  February,  May,  August  and  November. 

In  the  county  of  Santa  Cruz,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 

In  the  county  of  Shasta,  on  the  first  Monday  of  Janu- 
ary, May  and  September. 

In  the  county  of  Sierra,  on  the  third  Monday  of 
April,  June  and  September,  and  second  Monday  of  De- 
cember. 

In  the  county  of  Siskiyou,  on  the  first  Monday  of  Jan- 
nary,  March,  May,  July,  September  and  November. 

In  the  county  of  Solano,  on  the  third  Monday  of  April, 
August  and  December. 

In  the  county  of  Sonoma,  on  the  first  Monday  of  Jan- 
nary,  April,  July  acd  October. 

In  the  county  of  Stanislaus,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 

In  the  county  of  Sutter,  on  the  first  Monday  of  Janu- 
ary, April,  July  and  October. 

In  the  county  of  Tehama,  on  the  first  Monday  of  Jan- 
nary,  Maruh,  May,  July,  September  and  November. 

In  the  county  of  Trinity,  on  the  first  Monday  of  Jan- 
nary,  March,  May,  July,  September  and  November. 

In  the  county  of  Tulare,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September  and  November. 

In  the  county  of  Tuolumne,  on  the  first  Monday''  of  Jan- 
uary, May  and  September. 

In  the  county  of  Yolo,  on  the  first  Monday  of  January, 
April,  July  and  October. 

In  the  county  of  Yuba,  on  the  first  Monday  of  January, 
April  and  July,  and  second  Monday  of  October. 

Sec.  89.     For  the  purpose  of  hearing  and  determining  oonrt always 
actions  arising  under  the  forcible  entry  and  detainer  act  JSnpSpSSi 
of  this  state,  motions  for  new  trials,  and  tne  entry  of 
orders  and  judgments,  this  court  is  always  open  and  in 
session. 
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Sec.  90.    The  terms  of  the  county  conrts  must  be  held 


Terms  of 

ooQrt^^here   at  the  countv  seats. 

held. 


CHAPTER  VI. 


Court  In  each 
cotinty. 


OF   THE   PROBATJB   COURT. 

Sbction  04.  Court  in  each  county. 

95.  Judges  of. 

96.  Judge  of,  in  San  Francisco. 

97.  Jurisdiction  of. 

98.  Presumptions  in  fayor  of  its  judgments. 

99.  Terms  of  the  court  in  the  respective  counties. 
100.  Terms,  where  held. 

Sec.  94.     There  must  be  a  probate  court  held  in  each  of 
the  counties. 


Judges  of. 


Jndge  of,  in 
Sail  Fran- 
cisco. 


Jurisdiction 
of. 


Sec.  95.  The  county  judge  of  each  county,  except  in 
the  city  and  county  of  San  Francisco,  is  the  judge  of  the 
probate  court. 

Sec.  96.  In  the  city  and  county  of  San  Francisco  the 
probate  court  is  held  by  a  probate  judge  elected  by  the 
electors  thereof,  at  the  judicial  elections,  and  who  holds 
his  oflSce  for  the  term  of  four  years  from  the  first  day 
of  January  next  succeeding  his  election. 

Sec.  97.    The  probate  court  has  jurisdiction — 

1.  To  open  and  receive  proof  of  last  wills  and  testa- 
ments, and  to  admit  them  to  proof 

2.  To  grant  letters  testamentary,  of  administration  and 
of  guardianship,  and  to  revoke  the  same. 

8.  To  appoint  appraisers  of  estates  of  deceased  persons. 

4.  To  compel  executors,  administrators  and  guardians 
to  render  accounts. 

5.  To  order  the  sale  of  property  of  estates,  or  belong- 
ing to  minors. 

6.  To  order  the  payment  of  debts  due  from  estates. 

7.  To  order  and  regulate  all  partitions  of  property  or 
estates  of  deceased  persons. 

8.  To  compel  the  attendance  of  witnesses,  and  the  pro- 
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duction  of  title  deeds,  papers  and  other  property  of  an 
estate,  or  of  a  minor. 

9.  To  make  such  orders  as  may  be  necessary  to  the 
exercise  of  the  powers  conferred  upon  it. 

statutes  of  1863,  p.  339. 

Sec.  98.    The  proceedings  of  this  court  are  construed  Jj^^T'*" 
in  the  same  manner,  and  with  like  intendments,  as  the  &vorof  itn 

.  .        juagments. 

proceedings  of  courts  of  general  jurisdiction,  and  to  its 
records,  orders,  judgments  and  decrees,  there  is  accorded 
like  force,  effect  and  legal  presumptions,  as  to  the  records, 
orders,  judgment  and  decrees  of  district  courts. 

Statutes  of  1863,  p.  330. 

Skc.  99.     The  terms  of  the  probate  court  in, the  respec-  Terms  of  the 
tive  counties  must  be  held  as  follows  :  reelpectVe'' 

In  the  county  of  Alameda,  on  the  first  Monday  of  Jan-  ^*^*^*"- 
aary,  April  and  July,  and  third  Monday  of  September. 

In  the  county  of  Alpine,  on  the  first  Monday  of  Feb- 
ruary, June  and  October. 

In  the  county  of  Amador,  on  the  first  Monday  of  Feb- 
ruary, May,  August  and  November. 

In  the  county  of  Butte,  on  the  first  Monday  of  Janu-  ^ 

ary,  March,  May,  July,  September  and  November. 

In  the  county  of  Calaveras,  on  the  first  Monday  of 
March,  June,  September  and  December. 

In  the  county  of  Colusa,  on  the  first  Monday  of  each 
month. 

In  the  county  of  Contra  Costa,  on  the  first  Monday  of 
March,  August  and  November 

In  the  county  of  Del  Norte,  on  the  first  Monday  of 
April,  July  and  October. 

In  the  county  of  El  Dorado,  on  the  second  Monday  of 
January,  April,  July  and  October. 

In  the  county  of  Fresno,  on  the  first  Monday  of  Jan- 
nary,  March,  May,  July,  September  and  November. 

In  the  county  of  Humboldt,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 

In  the  county  ot  Inyo,  on  the  first  Monday  of  January, 
March,  May,  July,  September  and  November. 

In  the  county  of  Kern,  on  the  first  Monday  of  January, 
March,  May,  July,  September  and  November. 
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Toms  Of  the       In   the  countj  of  Elamatb,  on  the  first  Monday  of 
rMpecMTe  *    April,  Julj  and  October. 

coun  168.  j^  ^^^  county  of  Lake,  on  the  iSrst  Monday  of  JaLuary, 

April,  July  and  October. 

In  the  county  of  Lassen,  on  the  first  Monday  of  Feb- 
ruary, May,  August  and  November. 

In  the  county  of  Los  Angeles,  on  the  first  Monday  of 
January,  March,  May.  July,  September  and  November. 

In  the  county  of  Marin,  on  the  third  Monday  of  March, 
June,  September  and  December. 

In  the  county  of  Mariposa,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 

In  the  county  of  Mendocino,  on  the  first  Monday  of 
March,  June,  September  and  December. 

In  the  county  of  Merced,  on  the  first  Monday  of  Jan- 
uary, March,  May,  Jul}'",  September  and  November. 

In  the  county  of  Mono,  on  the  first  Monday  of  January, 
May  and  September. 

In   the  county  of  Monterey,  on  the  first  Monday  of 
each  month. 

In  the  county  of  Napa,  on  the  first  Monday  of  March, 
September  and  December,  and  third  Monday  of  June. 

In  the  county  of  Nevada,  on  the  first  Monday  of  each 
month. 

In  the  county  of  Placer,  on  the  first  Monday  of  Jan- 
nary,  March,  May,  July,  September  and  November. 

In  the  county  of  Plumas,  on  the  first  Monday  of  March, 
June,  September  and  December. 

In  the  county  of  Sacramento,  on  the  first  Monday  of 
•  January,  April,  July  and  October. 

In  the  county  of  San  Bernardino,  on  the  fourth  Monday 
of  each  month. 

In  the  county  of  San  Diego,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 

In  the  county  of  San  Francisco,  on  the  first  Monday  of 
each  month. 

In  the  county  of  San  Joaquin,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 

In  the  county  of  San  Luis  Obispo,  on  the  first  Monday 
of  March,  June,  September  and  December. 

In  the  county  of  San  Mateo,  on  the  first  Monday  of 
February  and  June,  and  last  Monday  of  September., 
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In  the  coanty  of  Santa  Barbara,  on  the  first  Monday  Tenmofthe 
of  Jtfarch.  June,  September  and  December.  respecdTo 

In  the  county  of  Santa  Clara,  on  the  first  Monday  of 
each  month. 

In  the  county  of  Santa  Cruz,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 

Id  the  county  of  Shasta,  on  the  first  Monday  of  Feb- 
ruary, April,  June,  August,  October  and  December. 

Id  the  county  of  Sierra,  on  the  first  Monday  of  each 
month. 

In  the  county  of  Siskiyou,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September  and  November. 

In  the  county  of  Solano,  on  the  third  Monday  of  April, 
August  and  December. 

Id  the  county  of  Sonoma,  on  the  first  Monday  of  each 
moDth. 

In  the  county  of  Stanislaus,  on  the  first  Monday  of 
January,  March,  May,  July,  September  and  November. 

In  the  county  of  Sutter,  on  the  first  Monday  of  each 
month. 

In  the  county  of  Tehama,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September  and  November. 

In  the  county  of  Trinity,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September  and  November. 

In  the  county  of  Tulare,  on  thd  first  Monday  of  Jan- 
uary, March,  May,  July,  September  and  November. 

In  the  county  of  Tuolumne,  on  the  fourth  Monday  of 
each  month. 

In  the  county  of  Yolo,  on  the  first  Monday  of  January, 
April,  July  and  October. 

In  the  county  of  Yuba,  on  the  first  Monday  of  each 
month. 

Sec.  100.     The  terms  of  the  probate  court  must  be  held  Terms, 

.   ^,  ,  ,  where  held, 

at  the  county  seats. 
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This  court 
continued. 


CHAPTBB   VII. 

or   THE    MUNICIPAL   CRIMINAL   COURT  OF   SAN    FRANCISCO. 

Sicnoir  104.  This  court  continued. 

105.  Judge— election  and  tenn. 
100.  Jnriadiction. 

107.  Presumptions  in  faTor  of  its  judgments. 

108.  Terms  of  court 

109.  Where  held. 

Sec.  104.  The  coart  known  as  <'The  Manicipal  Crim- 
inal Court  of  San  Francisco/'  is  hereby  continued,  with 
the  jurisdiction  conferred  by  this  chapter. 

Sec.  105.  The  judge  thereof  is  elected  by  the  electors 
of  the  city  and  county  of  San  Francisco,  and  holds  his 
office  for  the  term  of  four  years  from  the  first  day  of 
January  next  succeeding  his  election. 

Statutes  of  1870,  p.  628. 


wwdiction.  Seo.  106.  Its  jurisdiction  extends  to  the  trial  of  all 
maictments  transmitted  to  it  for  trial  by  the  county  court 
of  the  city  and  county  of  San  Francisco. 

statutes  of  1870,  p.  529. 

Note. — Section  790  of  the  penal  code  provides  that  all 
indictments  found  and  triable  in  the  county  court  of  San 
Francisco  must  be  transmitted  to  this  court  for  trial. 


Judge- 
election  and 
term. 


Preeomp- 
tlonsin 
laTor  of  its 
Judgmenta* 


Terms  of 
oonrt. 


Where  held. 


Sec  107.  The  proceedings  of  this  court  are  construed 
in  the  same  manner  and  with  like  intendments  as  the 
proceedings  of  courts  of  general  jurisdiction,  and  to  its 
records,  orders  and  judgments  there  is  accorded  like 
force,  effect  and  legal  presumptions,  as  to  the  records, 
orders,  judgment  and  decrees  of  the  district  court. 

Statutes  of  1870,  p.  529. 

Seo.  108.  There  must  be  six  terms  of  this  court  held  in 
each  year,  commencing  on  the  first  Monday  of  January, 
March,  May,  July,  September  and  November. 

SUtutes  of  1870,  p.  823. 

Sec.  109.  This  court  must  be  held  at  such  place  in  the 
city  and  county  of  San  Francisco  as  may  be  fixed  by  the 
board  of  supervisors. 
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Kon.— The  portions  of  the  act  of  1870  (Stat  1870»  p.  528) 
not  inelttded  in  the  provisiona  of  this  chapter*  saoh  ai  thoae 
relating  to  appeals,  the  duties  of  clerks,  sheriffi  and  the 
power  of  the  judge  at  chambers,  will  be  found  under  those 
heads  in  the  different  eodes. 


CHAPTER  VIII. 

or  JUBTIOES'   COURTS. 

Skctiox  112.  Justices  of  the  peaee  must  hold. 

113.  Justices — election  and  term. 

114.  CiYU  jurisdietion. 

■  115.  Giyil  jurisdiction  restricted. 
110.  Territorial  extent  of  ciyil  jurisdiction. 

117.  Criminal  jurisdiction. 

118.  Courts,  where  held  and  when  open. 

Seo.  112.    Every  justice  of  the  peace  most  hold  a  jus-  justioflBof 
lice's  court  in  the  town  or  city  in  which  he  is  elected.  musthoid. 

Statutes  of  1863,  p.  340. 

Seo.  113.    Justices  of  the  peace  are  electefl  by  the  elec-  jnsticea— 
tors  of  their  respective  townships  or  cities,  at  the  judicial  tJjS?^" 
elections,  and  hold  their  offices  for  two  years  from  the 
first  day  of  January  next  following  their  election. 

SUtutes  of  1863,  p.  340. 

Sec  114.     Th«  civil  jurisdiction  of  these  courts  within  arujaris- 
their  respective  townships  or  cities  extends — 

1.  To  an  action  arising  on  contract,  for  the  recovery  of 
money  only,  if  the  sum  claimed,  exclusive  of  interest, 
does  not  amount  to  three  hundred  dollars. 

2.  To  an  action  for  damages  for  injury  to  the  person, 
or  for  taking  or  detaining  personal  property,  or  for  injur- 
ing real  or  personal  property,  if  the  damages  claimed  do 
not  amount  to  three  hundred  dollars. 

3.  To  an  action  for  a  fine,  penalty  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute  or 
the  ordinance  of  an  incorporated  city  or  town. 

4.  To  an  action  upon  a  bond  or  undertaking  conditioned 
for  the  payment  of  money,  not  amounting  to  three  hun- 
dred dollars,  though  the  penalty  exceed  that  sum ;  the 
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jodgment  to  be  given  for  the  sum  actually  due.  When  the 
payments  are  to  be  made  by  inBtalments,  an  action  may 
be  brought  for  each  instalment  as  it  becomes  due. 

5.  To  an  action  to  recover  the  possession  of  personal  - 
property,   when   the  value  of  such  property  does  not 
amount  to  three  hundred  dollars. 

6.  To  take  and  enter  judgment  on  the  confession  of  a 
defendant,  when  the  amount  confessed,  exclusive  of  inter- 
est, does  not  amount  to  three  hundred  dollars. 

7.  To  an  action  to  recover  damages  for  injury  to  a 
mining  claim,  when  the  damages  claimed  do  not  amount 
to  three  hundred  dollars. 

NoTK. — The  preoeding  seotion  ia  based  npon  the  act  of 
1868  (Stat  1863,  p.  340).  In  the  origiDal  seotton  the  juris- 
diction extended  in  aetions  upon  a  contract  or  to  recorer 
damages  to  an  "  amount  not  exceeding  three  hundred  dol> 
Ian."  The  constitution  (art  6,  }  9)  declares  that  the  juris- 
diction of  these  courts  shall  not  trttich  upon  the  jurisdiction 
of  courts  of  record,  and  section  0  of  the  same  article  con- 
ferred jurisdiction  In  this  class  of  oases  when  the  sum  in 
oontroyersy  amounts  to  three  hundred  dollars.  To  obviate 
this  constitutional  objection,  we  hare  stricken  out  the  words 
'*does  not  exceed  three  hundred  dollars,"  wherever  they 
occurred  in  the  original  section,  and  inserted  in  stead  thereof 
•  (the  words  ''does  not  amount  to  three  hundred  dollars." 

Subdiyision  5  of  the  original  section  gave  these  courts 
jurisdiction  of  actions  of  foreclosure  when  the  debt  secured 
did  not  exceed  three  hundred  dollars,  trenching  upon  the 
equity  jurisdiction  oast  by  the  constitution  upon  the  district 
courts  ;  therefore  we  have  omitted  this  subdivision,  and  for 
kindred  reasons  we  have  omitted  the  provisions  of  the  eighth 
subdivision  of  the  original  section,  conferring  jurisdiction 
upon  justices'  courts  to  determine  8ie  right  to  a  mining 
claim,  when  the  value  of  the  claim  did  not  exceed  three 
hundred  dollars. 

qvfl  juris.         Sec.  115.     The  jurisdiction  conferred  by  the  last  sec- 
restrieted.      tiou  shall  not  ezteud,  however — 

1.  To  a  civil  action  in  whicb  the  title  or  possession  of 
real  property  necessarily  comes  in  question. 

2.  Nor  to  an  action  or  proceeding  against  ships,  vessels 
or  boats,  or  against  the  owners  or  masters  thereof,  when 
the  suit  or  proceeding  is  for  the  recovery  of  seamen's 
wages  for  a  voyage  performed  in  whole  or  in  pan  without 
the  waters  of  this  state. 

SUtutes  of  1863,  p.  340. 
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Sec.  116.     The   civil   jurisdiction   of  jastices'   courts,  Territorial 
within  an  incorporated  city,  extends  to  the  limits  of  such  dru^jnris. 
citj,  or  township  in  which  the  city  is  situated.    Mesne 
and  final  process  of  justices'  courts  may  be  issued  to  any 
part  of  the  county  in  which  they  are  held. 

Statutes  of  1863,  p.  840. 

Sbo.  117.     These  courts  have  jurisdiction  of  the    fol-  Grimioai 
lowing  public  ofiPenoes,  committed  within  the  respective 
conn  ties  in  which  such  courts  are  established  : 

1.  Petit  larceny. 

2.  Assault  and  battery,  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  his  duties. 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  a 
wilful  injury  to  property,  and  all  misdemeanors  punisha- 
ble by  fine  not  exceeding  one  thousand  dollars,  or  impris- 
onment not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment 

SUtatea  of  1870,  p.  579. 

Sec.  118.    These  courts   may   be  held   at  any  place  ooaris, 

selected  by  the  justice  holding  the  same,  in  the  township  and  when 

or-city  for  which  he  is  elected,  and  they  are  always  open  ****"• 
for  the  transaction  of  business. 

SUlutei  of  1863,  p.  341. 


CHAPTER  IX. 

OF    POLICE    COURTS. 
8BCTI0N  121.  Organization,  etc.,  provided  for  in  political  code. 

Sec.  121.     PoIi3e  courts  are  established  in  incorporated  organica- 
cities  and  villages,  and  their  organization,  jurisdiction  p^id^'for 
and  powers  provided  for  in  the  political  code,  part  two.       JSd^^*"^ 
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CHAPTER  X. 

GENERAL  PE0YISI0N8  BESPECTINQ   COURTS  OF  JUSTICE. 

Article    I.  Poblioitt  ov  their  peoobedihgs. 

IL  Incidental  powers  xvd  ]>utub8  ov  covbts. 
III.  Judicial  dats. 
lY.  Pbocebdikgs  wheh   jitdoss    do  hot    attend  to  hold  a 

court. 
y.  Particular  protisiohs  bbbpeotiho  the  places  or  hold- 

IH«  THE  COURTS  OF  JUSTICE. 

VL  Seals  op  the  courts  or  justice. 


ARTICLE  I. 

PUBLICITY  OV  THE  PBO0EEDINO8  07  THE  COUBTS  OF  JUSTICE. 

Section  124.  Sittings  pablic 

125.  Limitadon  on  prooeding^  seotion. 

fi't«n8>  Sec.  124.    The  sittings  of  every  court  of  justice  are 

public,  except  as  provided  in  the  next  section. 

Statntos  of  1863,  p.  342. 

Limitation         Seg.  125.    In  an  action  for  divorce,  the  court  may  direct 
BwSon!***""*  the  trial  of  any  issue  of  fact  joined  therein  to  be  private, 
and  may  exclude  all  persons  except  the  officers  of  the 
court,  the  parties,  their  witnesses  and  counsel. 

statutes  of  1863,  p.  342. 


ABTICLB  IL 
INCIDENTAL  POWEBS   AND  DUTIES   OF  COUBTS. 

Section  128.  Powers  of  court  respecting  the  conduct  of  judicial  proceedings. 
120.  Courts  of  record  maj  make  rules. 
180.  When  rules  take  eflfect. 

powereoi  Sec  128.    Every  court  has  power — 

^^in^tiie       1«  To  preserve  and    enforce  order   in    its  immediate 

conduct  of        ^«^««.««-. 

judicial         presence. 

proceediuga.  g.  To  cnforcc  Order  in  the  proceedings  before  it,  or 
before  a  person  or  persons  empowered  to  conduct  a  judi- 
cial investigation  under  its  authority. 
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3.  To  provide  for  the  orderly  condaet  of  proceedings 
before  it  or  its  officers. 

4  To  compel  obedience  to  its  jadgments,  orders  and 
process,  and  to  the  orders  of  a  Judge  out  of  court,  in  an 
action  or  proceeding  pending  therein. 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of 
its  ministerial  officers,  and  of  all  other  persons  in  any 
manner  connected  with  a  judicial  proceeding  before  it,  in 
every  matter  appertaining  thereto. 

6.  To  compel  the  attendance  of  persons,  to  testify,  in 
an  action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  code. 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties. 

8.  To  amend  and  control  its  process  and  orders,  so  as 
to  make  them  conformable  to  law  and  justice. 

NoTB. — SabdiTisions  1,  2,  4  and  the  first  clanso  of  subdi- 
yision  5,  sabBtantially  embraces  the  provisions  of  section 
65  of  the  act  of  1863  (Stat.  1863,  p.  342) ;  the  other  subdi- 
yisions  are  taken  from  the  New  York  oode,  because  they 
concisely  embody  yarions  statutory  provisions  scattered 
through  our  laws,  or  well  settled  common  law  principles, 
applicable  to  the  powers  of  judicial  tribunals.  This 
arrangement  presents  them  in  a  form  convenient  to  the 
profession,  and  in  their  logical  order. 

Seo.  129.    Every  court  of  record  may  make  rules,  not  coortBof 
inconsistent  with  the  laws  of  this  state,  for  its  own  gov-  ^^r3«. 
ernment  and  the  government  of  its  officers;    but  such 
rales  must  neither  impose  a  tax  or  charge  upon  any  legal 
proceeding  nor  give  an  allowance  to  any  officer  for  services. 

Statutes  of  1863,  p.  335  ;  1870,  p.  528. 

Seo.  130.  The  rules  adopted  by  the  supreme  court  ^nien  ruiM 
take  effect  sixty  days,  and  those  adopted  by  other  courts,  *^«®*'®<'*- 
thirty  days,  after  their  publication. 

Statutes  of  1863,  p.  835. 


AKTICLB  III. 
JT«>ICIAL   DATS. 


«  SBcnox  1.33.  Days  on  which  courts,  etc.,  may  beheld. 

134.  Days  on  which  courts  shall  not  be  opened. 

135.  Court  appointed,  etc.,  for  those  days,  deemed  for  next  day. 
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Days  on  Seo.  133.     The  couvts  of  justico  may  be  belcT,  and  jadi- 

courts,  etc.,   cial  business  may  be  transacted,  on  any  day  except  as  pro- 

may  be  held.       -j    j  •      xi_ 

vided  in  the  next  section. 

Statntes  of  1863,  p.  343. 


Days  on 
wMchconrta 
ahali  not  be 
opened. 


Sec.  134.  No  court  can  be  opened,  nor  can  any  judicial 
business  be  transacted,  on  Sunday,  on  the  first  day  of  Jan- 
uary, on  the  fourth  of  July,  on  Christmas  or  thanksgiving 
day,  or  on  a  day  on  which  the  general  or  the  judicial 
election  is  hold,  except  for  the  following  purposes  : 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
when  deliberating  on  their  verdict. 

2.  To  receive  a  verdict  or  discharge  a  jury. 

3.  For  the  exercise  of* the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature. 

Statutes  of  1863,  p.  843. 


Coartap.  Seo.  135.    If  any  of  the  days  mentioned  in  the  last 

for  tiioee^   *  scction  happen  to  be  the  day  appointed  for  the  holding  of 
^nextXy.  ft  court,  Or  to  which  it  is  adjourned,  it  is  deemed  appointed 
for  or  adjourned  to  the  next  day. 


ARTICLE  IV. 

PROCEEDINGS    WHEN   JUDGES    DO     NOT    ATTEND    TO    HOLD    A 

COURT. 


Adjourn- 
ment of  conrt 
for  absence 
of  Judge 


Section  139.  AcyoummoDt  of  conrt  for  absence  of  judge. 

Sec.  139.  If  no  judge  attend  on  the  day  appointed  for 
holding  the  court,  before  noon,  the  sheriff  or  clerk  must 
adjourn  the  court  until  the  neict  day,  at  ten  o'clock;  and 
if  DO  judge  attend  on  that  day  before  noon,  the  shoritfor 
clerk  must  adjourn  the  court  until  the  following  day; 
and  so  on,  from  day  to  day,  for  one  week.  If  no  judge 
attend  for  one  week,  the  sheriff  or  clerk  must  adjourn  the 
court  for  the  term. 

Statutes  of  1S63,  p.  344. 
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ARTICLE   V. 

PABTICULAB  PROVISIONS  RESPECTING  THE  PLACES  OP   HOLD- 
ING  THE   COURTS   OF   JUSTICE. 

SBcnoir  142.  Judge  may,  io  certain  oases,  cliange  place  of  holding  court 

143.  Parties  to  appear  at  place  appointed. 

144.  Rooms,  etc.,  when  judge  may  order. 

Sec.  142.    A  jadge  authorized  to  hold  or  preside  at  a  jadgemay, 
court  appointed  to  be  held  in  a  county,  city  or  town,  may,  ^'^'^^ange 
by  an  order  filed  with  the  county  clerk  and  published  al  ri^£urt?'*" 
he  may  prescribe,  direct  that,  the  court  be  held  or  con- 
tinued at  any  other  place  in  the  city,  town  or  county  than 
that   appointed,   when  war,   insurrection,   pestilence   or 
other  public  calamity,  or  the  dangers   thereof,   or  the 
destruction  of  the  building  appointed  for  holding   the 
court,  may  render  it  necessary ;  and  may  in  the  same 
manner  revoke  the  order,  and,  in  his  discretion,  appoint 
another  place  in  the  same  city,  town  or  county,  for  hold- 
ing the  court. 

Statutes  of  1863,  p.  344. 


Sec.  143.  When  the  court  is  held  at  a  place  appointed  Parties  to 
BA  provided  in  the  last  section,  every  person  held  to  appear  pff-TajT. 
at  the  court  must  appear  at  the  place  so  appointed.  ^^^ 


Statutes  of  1863,  p.  344. 


Sec.  144.  If  suitable  rooms  for  holding  the  district  Roonw,  etc. 
courts,  county  courts  and  probate  courts,  and  the  chara-  may°ordef* 
bers  of  the  judges  of  such  courts,  be  not  provided  in 
any  county  by  the  supervisors  thereof,  together  with 
attendants,  furniture,  fuel,  lights  and  stationery,  sufficient 
for  the  transaction  of  business,  the  courts  may  direct  the 
sheriff  of  such  county  to  provide  such  rooms,  attendants, 
furniture,  fuel,  lights  and  stationery,  and  the  expenses 
thereof  are  a  charge  against  such  couDty. 

statutes  of  1863,  p.  345. 


42  CODE  OP  CIVIL  PROCEDURE 


ARTICLB  VI. 
SKALS  0?  THE  COURTS  OF  JUSTICE. 

Skctiom  147.  What  courts  have  soala. 

148.  PreMnt  seals  to  oontinae. 

149.  Seals  for  courts  not  now  provided  with. 

150.  Private  seal  to  he  used,  when. 

151.  Seals,  by  whom  kept 

152.  To  what  prooeedinjfs  to  he  affixed. 

What  courts       Seo.  147.    Each  of  the  following  courts  has  a  seal : 

have  seals.       t      ^     mi 

1.  The  supreme  court. 

2.  The  district  courts. 
8.  The  county  courts. 

4.  The  probate  courts. 

5.  The  municipal  criminal  court  of  the  city  and  county 
of  San  Francisco. 

6.  The  police  court  of  the  city  and  county  of  San  Fran- 
cisco. 

statutes  of  1863,  p.  844. 

Present  seals       Sec.  148.    The  Seal  uow  used  by  the  supreme  court  shall 

to  continue* 

be  the  seal  of  that  court;  and  where  seals  have  been 
provided  for  the  district,  county  and  probate  courts, 
municipal  criminal  and  the  police  court  of  the  citj* 
and  county  of  San  Francisco,  such  seals  shall  continue  to 
be  used  as  the  seals  of  those  courts. 

statutes  of  1863,  p.  344. 

s«^ft>r  Sj5(3,  149     The  several   district,   county  and   probate 

flonru  not  ^  ff  r 


courts  not 

noi 

vid 


no^ro-  eourts,  for  which  separate  seals  have  not  been  heretofore 
provided,  shall  direct  their  respective  clerks  to  procure 
seals,  which  shall  be  devised  by  the  respective  judges  of 
such  courts,  and  shall  have  the  following  inscriptions  sur- 
rounding the  same : 

1.  For  the  district  courts:  "District  court, county, 

California."     (Inserting  the  name  of  the  county.) 

2.  For  the  countj'  courts  :  "  County  court, county, 

California."     (Inserting  the  name  of  the  county) 

3.  For  the  probate  courts :  **  Probate  court, county 

California."     (Inserting  the  name  of  the  county.) 

statutes  of  1863,  p.  344. 
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Seo.  150.    Until  the  seals  devised,  as  provided  in  the  priTatesML 
last  section,  are  prooared,  the  clerk  of  eacb  court  may  when. 
use  his  private  seal,  whenever  a  seal  is  required. 

SUtutes  of  1863,  p.  344. 

Sso.  151.    The  clerk  of  the  coart  mast  keep  the  seal  soais,  by 
thereof.  "'""^•^*- 

Sxa.  152.    The  seal  of  the  court  need  not  be  affixed  to  to  what  pro. 
any  proceadmgs  therein,  except —  be  affixed. 

1.  To  a  writ. 

2.  To  the  proof  of  a  will,  or  the  appointment  of  an  exec- 
utor, administrator  or  guardian. 

3.  To  the  authentication  of  a  copy  of  a  record  or  other 
proceeding  of  the  court,  or  an  officer  thereof,  for  the  pur- 
pose of  evidence  in  another  court. 

StatatM  of  186S,  p.  344. 

KoTB. — The  proyision  ponnitting  aeals  to  be  impresaed  on 
paper  u  omitted,  as  a  general  proTirion  to  the  same  end  if 
contained  in  the  preliminary  proyieione  of  this  code. 


TITLE    II. 

OF   JUDICIAL   OFFICERS.       . 

Chapter    I.  0/ judicial  officers  in  general, 

II.   0/  the  powers  and  duties  of  judge$  at  chambers. 

III.  Particular  disqualification  of  judges, 

IV.  Incidental  powers  and  duties  of  judicial  officers, 
Y,  Miscellaneous  provisions  respecting  courts  and 

judicial  officers. 


CHAPTER   I. 

OF  JUDICIAL  OFFICERS  IN  GENERAL. 

Bscnoir  156.  Qnaliflcationa,  as  to  residence,  of  justices  of  supreme  oonrt. 

157.  Qualifications,  as  to  residence^ of  district  Judges. 

158.  Places  of  residence  of  judges. 

159.  Residence  in  San  Francisco  coivitrued. 
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Seotioh  160.  District  judges  maj  hold  courts  in  another  distclet. 

161.  County  and  prohate  judges  may  hold  court  In  another  county. 

162.  County  or  probate  judge  who  may  hold  term  in  another 

county,  how  designated. 

QnaHflca-  Sko.  166.     No  poi'soD  18  elisc'ible  to  the  office  of  justice 

tlona,  asto  ^  °  ../»v 

residence,      of  the  Supreme  court  who  has  not  been  a  citizen  oi  the 

of  Justices  of  * 

the  supreme    United  States  and  a  resident  of  this  state,  for  two  years 

court. 

next  preceding  his  election. 

SUtutes  of  1863,  p.  333. 

Sbc.  157.  No  person  is  eligible  to  the  office  of  district 
judge  who  has  not  been  a  citizen  of  the  United  States 
and  a  resident  of  this  state  for  two  years,  and  of  the  dis- 
trict one  year,  next  preceding  his  election. 

statutes  of  1863,  p.  335. 

Places  of  Sec.  158.     Each  district  judge  must  reside  in  his  dis- 

judges.  trict,  and  each  county  and  probate  judge  must  reside  at 

the  county  seat  of  bis  respective  county. 

statutes  of  1868,  p.  335. 


Qualifica. 
tions,  as  to 
residence, 
of  district 
Judges. 


ResideDcein       Seo.  159      A  residence  in  any  part  of  the  city  and 
coconstrued.  county  of  San  Francisco  is,  within  the  meaning  of  the 
two  preceding  sections,  a  residence  in  the  judicial  dis- 
tricts embracing  portions  of  that  city. 

SUtutes  of  1863,  p.  335. 


District 
Judges  may 
hold  courts 
In  another 
district. 


County  and 
probate 
ludges  may 
hold  court 
in  another 
county. 


Sec.  160.  A  district  judge  may  hold  a  court  in  any 
judicial  district  in  this  state,  upon  the  request  of  the  judge 
of  the  district  in  which  such  court  is  to  be  held;  and 
when,  by  reason  of  sickness  or  absence  from  the  state,  or 
from  any  other  cause,  a  court  cannot  be  held  in  a  district 
by  the  judge  thereof,  a  certificate  of  that  fact  must  be 
transmitted  by  the  clerk  to  the  governor,  who  may  there- 
upon'direct  some  other  district  judge  to  hold  such  court. 

Statutes  of  1863,  p.  336. 

Sec.  161.  Any  county  or  probate  judge  may  hold  terms, 
or  portions  of  terms,  of  the  county  or  probate  court,  and 
perform  any  or  all  of  the  duties  of  county  or  probate 
judge,  in  any  other  county  of  this  state,  as  well  as  in  that 
for  which  he  was  elected,  in  cases  of  sickness  of  the  proper 
judge,  or  to  hear,  try,  adjudicate  and  determine  all  causes 
and  matters  in  which  the  county  or  probate  judge  of  the 
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proper  county  is  intorestcKl,  or  has  been  employed  as  an 
attorney,  or  is  disqualified  by  law  frora  trying  or  adjudi- 
cating. 

Seo.  162.     When,  from  any  of  the  causes  mentioned  in   conntyor 
the  preceding  section,  a  term,  or  portion  of  a  terra,  of  the  fJdge  who 
county  or  probate  court  cannot  be  held  in  a  county  by  a  t^rm  in 
county  or  probate  judge  thereof,  the  judge  disqualified  may,  county^  how 
b^^  consent  of  the  parties  to  the  actions  or  proceedings 
which  such  judge  is  disqualified  from  adjudicating,  desig- 
nate the  county  or  probate  judge  of  some  other  county 
to  hold  such  term  or  portion  of  a  term ;  and  if  the  par- 
ties fail  thus  to  consent,  a  certificate  of  the  fact  of  such 
disqualification,  or  in  the  case  of  sickness  of  the  judge, 
then  of  the  fact  of  such  sickQess,  must  be  transmitted  by 
the  county  clerk  of  such  county  to  the  governor,  who 
must  thereupon  direct  some  county  or  probate  judge  of  a 
neighboring  county  to  hold  such  term  or  part  of  a  term. 


dosignated. 


CHAPTER  II. 

or   THE   P0W£RS   AND   DUTIES   OF   JUDGES   AT   CHAMBERS. 

Sxcnox  165.  Powers  of  Justices  of  supreme  court  at  chambers. 

166.  Powers  of  district  and  county  Judges  at  chambers. 

167.  Powers  of  probate  judges  at  chambers. 

Sec.  165.    The  justices  of  the  supreme  court,  and  each  powers  of 

of  them,  may,  at  chambers,  grant  all  orders  and  writs  iSjreme^ 

which  are  usually  granted  in  the  first  instance  upon  an  ch^ben. 
ex  parte  application,  and  may,  in  their  discretion,  hear 
applications  to  discharge  such  orders  and  writs. 

Sec.  166.     District  and   county  judges,  at  chambers,  powers  of 
may  grant  all  orders  and  writs  which  are  usually  granted   county  *° 
in  the  first  instance  upon  ex  parte  applications,  and  may,  chiuoben. 
at  chambers,  hoar  and  dispose  of  such  writs  and  of  mo- 
tions for  new  trials. 

Sbc.  167.  The  judges  of  the  probate  court  may,  at  power  of 
chambers,  appoint  appraisers,  receive  inventories  and  fi^goa^t 
accounts  to  be  filed  in  the  probate  court;  susjfend  the  ®***™**®"'* 
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powers  of  executors,  administrators  or  guardians,  in  the 
eases  allowed  by  law;  grant  special  letters  of  administra- 
tion or  guardianship ;  approve  claims  and  bonds;  and 
direct  the  issuance,  from  the  probate  courts,  of  all  writs 
and  process  necessary  in  the  exercise  of  their  power. 

Statutei  of  18A3,  p.  839. 


CHAPTER.  III. 

PARTICULAR  DISQUALIFICATION   OF  JUDOES. 

Bscnoir  170.  When  disqualified. 

171.  Not  to  aot  ai  attornej  in  his  own  court 

172.  Certain  judges  not  to  aot  as  attorneys. 
178.  No  judicial  officer  to  hare  a  partner. 

When  dis-  Sso.  170.  A  judfi^e  cannot  act  as  such  in  any  of  the  fol- 
lowing  cases : 

1.  In  an  action  or  proceeding  to  which  he  is  a  party,  or 
in  which  he  is  interested. 

2.  When  he  is  related  to  either  party,  by  consanguinity 
.or  affinity  within  the  third  degree,  computed  according 
to  the  rules  of  the  civil  law. 

8.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding. 

But  this  section  does  not  apply  to  the  arrangement  of 
the  calendar  or  the  regulation  of  the  order  of  business, 
nor  to  the  power  of  transferring  the  cause  to  another 
county. 

SUtntes  of  1863,  p.  343. 

Not  to  act  M       Seo.  171.    A  judfi:e  cannot  act  as  attorney  or  counsel  in 

atUnneyin  jo  j 

hisowncoort  a  court  in  which  he  is  judge,  or  in  an  action  or  proceeding 
removed  therefrom  to  another  court  for  review,  or  in  an 
action  or  proceeding  from  which  an  appeal  may  lie  to  his 
own  court. 

Statutes  of  1863,  p.  348. 

j^S^notto       ^^^'  ^^^'    ^  justice  of  the  supreme  court,  or  judge  of 
attoraeys       ^^^  district  court,  cannot  act  as  attorney  or  counsel  in 

any  court  of  this  state,  except  in  an  action  or  proceeding 

to  which  he  is  a  party  on  the  record. 

*  Statutes  of  1868,  p.  343. 


OP  CALIPOENIA. 
Ssc.  ITS.    No  judge  or  other  elective  judicial  officer,  Nojudidai 

_..  ..  Ill*  ^.  offloerto 

or  district  court  coramissioner,  sbali  have  a  partner  acting  have* 
as  attorney  or  counsel  in  any  court  of  this  state.  ^^  ° 

SUtntef  of  1863»  p.  343. 


CHAPTER  IV. 

INCIDENTAL  POW£BS   AND  DUTIES  OF  JUDICIAL   OFFICERS. 

m 

Skction  176.  General  powers  of  judges  out  of  ooarL 

177.  Powers  of  judicial  officers  as  to  conduct  of  proceedings  before 

them. 

178.  Same. 

179.  Same. 

Sec.  176.     A  judge  may  exercise,  out  of  court,  all  the  General 
powers  expressly  conferred  upoi^  a  judge  a^  coutradistin-  j^J^o^t 
guished  from  the  court.  of  wmrt. 

Sec.  177.    Every  judicial  officer  has  power —  Proceedings 

1.  To  preserve  and  enforce  order  in  bis  immediate  pres*  offl^naato 

,.,.  J.  t/»  t.  1  1.      conduct  <rf 

ence,  and  m  the  proceedings  before   him,  when   he  is  nroceedings 
engaged  in  the  performance  of  an  official  duty.  n.s. 

2.  To  compel  obedience  to  his  lawful  orders,  as  provided 
in  this  code. 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding'  before  him,  in  the  cases  and  manner  provided 
in  this  code. 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing before  him,  and  in  all  other  cases  where  it  may  bo 
necessary,  in  the  exercise  of  his  powers  and  duties. 

Sec.  178.    For  the  effectual  exercise  of  the  powers  sune. 
conferred  by  the  last  section,  a  judicial  officer  may  punish 
for  contempt,  in  the  cases  provided  in  this  code. 

Seo.  179  The  justices  of  the  supreme  court,  and  the  game. 
judges  of  the  district  and  county  courts,  have  power  in 
any  part  of  the  state,  and  justices  of  the  peace  within 
their  respective  counties,  and  police  judges  and  judges  of 
municipal  courts,  within  their  respective  cities  or  towns, 
to  take  and  certify — 
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1.  The  proof  and  acknowledgment  of  a  conveyance  of 
real  property,  or  of  any  other  written  instrument. 

2.  The  acknowledgment  of  satisfaction  of  a  judgment 
of  any  court.  , 

3.  An  affidavit  to  be  used  in  any  court  of  justice  in  this 
state. 

Statutei  of  1863,  p.  345. 


CHAPTER   V. 


Subsequent 
applications 
for  orders » 
when  pro- 
hibited. 


MISCELLANEOUS  PROVISIONS   RESPECTINa  COURTS  AND  JUDI- 
CIAL  OFFICERS. 

Section  182.  Sabscquent  applications  for  orders,  nrhen  prohibited. 

183.  Violation  of  last  section. 

184.  No  procoeding  affected  by  a  raoancy  in  office  of  jndge,  etc. 

185.  Proceedings  to  bv  in  the  English  language,  except  in  certain 

counties. 

186.  Abbreviations  and  figures. 

187.  Means  to  be  used  to  execute  judicial  powers  in  certain  oases. 

Sec  182.  If  an  application  for  an  order,  made  to  a 
judge  of  a  court  in  which  the  action  or  proceeding  is 
pending,  is  refused  in  whole  or  in  part,  or  is  granted  con- 
ditionally, no  subsequent  application  for  the  same  order 
can  be  made  to  any  court  commissioner  or  any  other 
judge,  except  of  a  higher  court;  but  nothing  in  this  sec- 
tion applies  to  motions  refused  for  any  informality  in  the 
papers  or  proceedings  necessary  to  obtain  the  order. 

Statutes  of  1863,  p.  345. 


Violation  of       Sec.  183.    A  violatiou  of  the  last  section  may  be  pun- 
as Boc  on.    jgi^^^  j^g  ^  contempt,  and  an  order  made  contrary  thereto 

may  be  revoked  by  the  judge  who  made  it,  or  vacated  by 
a  judge  of  the  court  in  which  the  action  or  proceeding  is 
pending. 

SUtutes  of  1863,  p.  345. 

No  proceed-        Sec.  184     No  proceeding  in  any  court  of  justice,  in  an 
by\ vacancy  action  or  spccial  proceeding  pending  therein,  is  affected 
jndge,^te.     by  a  vacancy  in  the  office  of  all  or  any  of  the  judges,  or 
by  the  failure  of  a  term  thereof. 

statutes  of  1863,  p.  345. 


f 
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Sec.  185.    Every  written  proceeding  in  a  court  of  jae-  Proce«yBg« 
tice  in  this  state,  or  before  a  iudicial  officer,  except  in  the  xngiMi  un- 

smuco  OX- 

coanties  of  San  Lais  Obispo,  Santa  Barbara,  Los  Angeles  ceptin  cer- 
and  San  Diego,  must  be  in  the  English  language,  and  in 
the  excepted  connties  may  be  either  in  the  English  or 
Spanish  language. 

Statutes  of  1863,  p.  845. 

Sso.  186.    Sach  abbreviations  as  are  in   common  use  Abbraria. 

tiona  and 

may  be  nsed,  and  numbers  may  be  expressed  by  figures  flgurw. 
or  Dumerals  in  the  customary  manner. 

statutes  of  1863,  p.  344. 

Sbg.  187.     When  jurisdiction  is,  by  this  code  or  by  any  Meamtou 
other  statute,  conferred  on  a  court  or  judicial  officer,  all  cut«  judical 
the  means  necessary  to  carry  it  into  effect  are  also  given,  S^[!^cMef 
and  in  the  exercise  of  the  jurisdiction,  if  the  course  of 
proceeding  be  not  specifically  pointed  out  by  this  code  or 
the  statute,  any  suitable  process  or  mode  of  proceeding 
may  be  adopted  which  may  appear  most  conformable  to 
the  spirit  of  this  code. 

Nora. — This  seetion  is  adopted  from  the  K«w  York  eode; 
the  italicised  words  hare  been  added  by  this  eommissioa. 


« 


TITLE   III. 

OP  PERSONS  SPECIALLY  INVESTED  WITH  POWERS  OF  A  JtDI. 

CIAL  NATURE. 

Chapter   I.  0/jtirors. 

II.   0/  court  commissioners. 


CHAPTER  L 

OF  JURORS. 

•      ASTtClB     I.  JtJROItg  IN  OKITBRAL. 

II.   QUALiriCATIONS  AND  BXBXPTIONS  OV  JtTnonS. 
III.   MaMNBR  or   SBLBCTtKG   AND  BBTURNINO  JURORS   fOB  COURTS 
or   RBCORD. 
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Articlk  IV.  Tm B  and  mannbb  op  drawiko  jurors  for  courts  of  rbcord. 
V.  Manner  of  summoning  jurors  for  courts  of  rbcord. 
YI.  Manner  of  summoning  jurors  for  courts  not  of  rbcord. 
VII.  Manner  of  summoning  juries  of  inquest. 
Ylir.  Obbdibncb  to  summons,  how  enforced. 
IX.  Of  impanelling  a  grand  jury. 
X.  Of  impanelling  trial  jurt  in  courts  of  record. 
XL  Of  impanelling  a  trial  jury  in  courts  not  of  record. 
XII.  Of  impanelling  juries  of  inquest. 


ARTICLE  I. 


JURORS   IN   GENERAL. 


Section  190.  Jury  defined. 

191.  Different  kinds  of  juries. 

192.  Grand  jury  defined. 

193.  Trial  jury  defined. 

194.  Number  of  a  trial  jury. 

195.  Jury  of  inquest  defined. 

Jury  defined  Seo.  190.  A  jury  IS  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particnlar  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public 
offence,  or  to  try  a  question  of  fact. 


Different 
kinds  of 
Jaries. 


Grand  Jnry 
defined. 


Trial  Jury 
defined. 


Sec.  191.    Juries  are  of  three  kinds  : 

1.  Grand  juries. 

2.  Trial  juries. 

8.  Juries  of  inquest. 

Sec.  192.  A  grand  jury  is  a  body  of  men,  not  less  than 
thirteen  nor  more  than  fifleen  in  number,  returned  at 
stated  periods  from  citizens  of  the  county,  before  a  court 
of  competent  jurisdiction,  and  sworn  to  inquire  of  public 
offences  committed  or  triable  within  the  county. 

Statutes  of  ISfiS,  p.  680. 

Sec.  193.  A  trial  jury  is  a  body  of  men,  returned  from 
the  citizens  of  a  particular  district,  before  a  court  or  offi- 
cer of  competent  jurisdiction,  and  sworn  to  try  and 
determine,  by  a  unanimous  verdict,  a  question  of  fact.*     • 


Number  of  a 
trial  Jury. 


Sec.  194.  A  trial  jury  consists  of  twelve  men,  unless 
the  parties  to  the  action  or  proceeding  agree  upon  a  loss 
number. 
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Sbc.  196.    A  jary  of  inquest  is  a  body  of  men,  sum-  Jnryof  in- 
moDod  from  tbe  citizoDS  of  a  particular  district,  before 
the  sheriff,  corooer  or  other  ministerial  officer,  to  inquire 
of  particular  facts. 


ARTICLB  II. 
QUAUFIOATIONS  AND  SXIMPTIONS   OF  JUBORS. 

Section  198.  Who  are  eompetent  to  act  as  juron. 

199.  Who  are  not  competent  to  act  as  jarors. 

200.  Who  are  exempt. 

201.  Who  may  b«  ezouted. 

Sso.  198.    A  person  is  competent  to  act  as  a  juror  if  who  are 

•        .  competent  to 

11  e  be —  act  aa  Jurors. 

1.  A  citizen  of  the  United  States,  an  elector  of  the 
county,  and  a  resident  of  the  township  at  least  three 
months  before  being  selected  and  returned. 

2.  In  possession  of  his  natural  faculties  and  not  de- 
crepit. 

3.  Possessed  of  sufficient  knowledge  of  the  language  in 
which  the  proceedings  of  the  courts  are  bad ;  but  this 
requirement  does  not  apply  to  the  counties  of  Monterey, 
SaD  Luis  Obispo,  Santa  Barbara,  Los  Angeles,  San  Ber- 
nardino and  San  Diego. 

4.  Assessed  on  tbe  last  assessment  roll  of  his  couaty, 
on  property  belonging  to  him,  if  a  resident  at  the  time  of 
the  assessment. 

Statutes  of  1863,  p.  680;  1864,  p.  462 ;   8  Gal.  107  ;   4 
Cal.  175  ;  6  Cat.  405  ;  17  Cal.  320. 


are  not 


Sjbc.  199.    A  person  is  not  competent  to  act  as  a  juror —  ^j^^ 

1.  Who  does  not  possess  the  qualifications  prescribed  ^^jSrore 
by  the  preceding  section. 

2.  Who  has  been  convicted  of  a  felony  or  misdemeanor, 
involving  moral  turpitude. 

,  3.  Who  follows  gambhng  as  a  business. 

Statutes  of  1863,  p.  630. 


are 


Seo.  200.    A  person  is  exempt  from  liability  to  act  as  a  who 
juror,  if  he  be—  '""p*- 

1.  A  judicial)  civil,  or  military  officer  of  the  United 
States  or  of  the  state  of  California. 
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2.  A  person  holding  a  coanty  office. 

3.  An  attorney  and  counsellor  at  law. 

4.  A  minister  of  the  gospel  or  a  priest  of  any  denomi- 
nation. 

5.  A  teacher  in  a  college,  academy  or  school. 

6.  A  practising  physician. 

7.  An  officer,  keeper  or  attendant  of  an  almshouse, 
hospital,  asylum  or  other  charitable  institution. 

8.  Engaged  in  the  performance  of  duty  as  officer  or 
attendant  of  a  county  jail  or  the  state  prison. 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  state. 

10.  An  express  agent,  mail  carrier,  telegraph  operator 
or  keeper  of  a  public  ferry  or  toll  gate. 

11.  An  active  member  of  the  fire  department  of  any 
city,  town  or  village  in  this  state,  or  an  exempt  member 
by  reason  of  five  years  active  service. 

12.  A  superintendent,  engineer  or  conductor  on  a  rail- 
road. 

StatntM  of  IWZ,  p.  630  ;  1S53,  p.  (9;  18M,  p.  30  ;  1862, 
p.  362. 

Note.— Snbdirif ion  12  is  new. 

Who  may  be       Sbo.  201.    A  juFor  cannot  be  excused  by  the  court  for 

ezciuted.  ,  ^ 

slight  or  trivial  cause,  or  for  hardship,  or  inconvenience 
to  his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  that  of  the  public  intrusted  to 
him,  is  threatened,  or  when  his  own  health,  or  the  flickne5B 
or  death  of  a  member  of  his  family,  requires  his  absence. 

Statntei  of  1863,  p.  630. 


ARTICLE  III. 

MANNER  OF  8SLS0TINO  AND  RETURNING  JURORS  VOR  COURTS 

or  RECORD. 

SsoTiON  204.  Lilt  of  persons  to  sorre  as  jarors'to  be  made  bj  sapenrisors. 

205.  How  selection  shall  be  made. 

206.  List  to  eontain  one  name  for  erery  hundred  inhabitants. 

207.  Person  who  senred  as  juror  during  preooding  year  not  to  be 

selected. 

208.  List  to  be  placed  with  clerk. 

209.  Duty  of  clerk  on  receiving  lists. 

210.  Regular  Jurors  to  scrre  one  yeir. 

211.  Upon  reoeiring  new  lists,  old  ones  to  be  destroyed. 
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Seo.  204.    The  board  of  saperviBoro  of  each  county  Lbtofper- 
mnst,  at  their  first  regular  meeting  in  each  year,  or  at  Mjnronto 
any  other  meeting  if  neglected  at  the  first,  make  a  list  of  suiwrviLn. 
persons  to  serve  as  jurors  in  the  courts  of  record  for  the 
ensuing  year. 

Seo.  205.    They  must  proceed  to  select  and  list  from   Howseiec- 

..  ,  ,  11      «    1  .  tion  ihall  be 

those  assessed  on  the  assessment  roll  of  the  previous  year,  made, 
suitable  persons,  competent  to  servo  as  jurors ;  and,  in 
making  such  selection,  they  must  take  the  names  of  such 
only  as  are  not  exempt  from  serving,  who  are  in  posses- 
sion of  their  natural  faculties,  and  not  infirm  or  decrepit, 
^  of  fair  character,  of  approved  integrity,  and  of  sound 

judgment. 

Seo.  206.     Such  lists  must  contain  not  less  than  one  for  Listtooon- 
every  hundred  inhabitants  of  each  township  or  ward,   lume^for 
having  regard  to  the  population  of  the  county,  so  that  ini^itants. 
the  whole  number  of  jurors  selected  in  the  county  shall 
amount,  at  least,  to  one  hundred,  and  not  exceed  one 
I  thousand. 

Sec.  207.     In  making  such  selection,  the  board  must  Penonwho 
not  select  any  of  the  same  persons  who  actually  served  as  juror  during 

•  «  J       .  •  1.  preceding 

jurors  at  any  term  of  court  during  the  preceding  year;  yeamotto 
and  if  such  persons  are  drawn  and  returned  to  serve  as 

*  trial  jurors,  it  will  be  the  duty  of  the  court  to  strike  the 

names  of  such  persons  from  the  list  of  jurors,  and  direct 
the  sheriff  to  fill  up  the  list  from  among  the  neighboring 

4  citizens  competent  to  serve  as  jurors;  and  in  counties 
having  ten  thousand  or  more  inhabitants,  it  shall  be  a 
good  cause  of  challenge  that  any  trial  juror,  whether  on 
the  regular  panel  or  taken  from  among  the  bystanders, 
has  served  as  a  trial  juror  at  any  time  within  the  year 
next  preceding  the  making  of  the  list  of  persons  to  serve 
as  jurors  as  hereinbefore  provided. 

«  Sec.  208.  Certified  lists  of  the  persons  selected  to  Lbttobe 
serve  as  jurors  must  at  once  be  placed  in  the  possession  cierk.  ^* 
of  the  county  clerk. 


Sec.  209.    On  receiving  such  lists,  the  clerk  must  file  Dutyofcierk 

1  •       1  .         i«  J  •  ■  1  o**  recelring 

the  same  in  his  office,  and  write  down  the  names  con-  i^ts. 
tained  therein  on  separate  pieces  of  paper,  of  the  same 
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Kcgular 
Jurura  to 
Borve  one 
year. 


size  and  appearance,  and  fold  each  piece  bo  as  to  conceal 
the  name  thereon,  and  deposit  them  in  a  box  to  bo  called 
the  "jar J  box." 

Sbo.  210.  The  persons  whose  names  are  so  retarned 
are  known  as  regular  jurors,  and  must  serve  for  one  year 
and  until  other  persons  are  selected  and  retarned. 


upuureceiT.  Seo.  211.  Upou  rcoeiving  new  lists,  the  clerk  must 
destroy  the  ballots  deposited  in  the  jury  box  for  the  pre- 
ceding year,  and  deposit  the  ballots  containing  the  names 
entered  on  such  new  lists  in  the  manner  required  by  sec- 
tion two  hundred  and  nine. 


ins  now  lIiiU, 
old  ones  to 
be  detftruyed. 


Jury  to  bo 
dmwn  npon 
the  order  of 
the  Judge. 


Clerk  to  no- 
tify county 
Judge  And 
nhenir  of  -  • 
time  of 
drawing. 


ARTICLE  IV. 

TIME    AND    MANNER    OF   DRAWING    JURORS    FOR   COURTS    OF 

RECORD. 

Sbctiov  214.  Jary  to  be  drawn  upon  the  order  of  the  judge. 

215.  Clerk  to  notify  conn ty  judge  a^d  sherilT  of  time  of  drawing. 

216.  SherilT  and  judge  to  witness  drawing. 

217.  Drawing,  when  to  be  adjourned. 

218.  Shall  proeeed,  when. 

219.  Drawing,  how  conducted. 

220.  After  adjournment  of  court,  disposition  to  be  made  of  ballots. 

221.  Copy  of  list  to  be  furnished  by  olerk. 

Sbc.  214.  Not  less  than  ten  nor  more  than  thirty  days 
before  the  commencement  of  any  term  of  court,  the  judge 
thereof,  if  a  jury  will  be  required  therefor,  must  make 
and  file  with  the  county  clerk  an  order  that  one  be  drawn. 
The  number  to  be  drawn  must  be  fixed  in  the  order;  if  to 
form  a  grand  jury,  it  must  be  twenty-four,  and  if  a  trial 
jury,  such  number  as  the  judge  may  direct. 

Sec.  215.     At  least  one  day  before  the  drawing,  the 
clerk  must  notify  the  sheriff  and  county  judge  of  the  time 
when  such  drawing  will  take  place,  which  time  must  not. 
be  more  than  three  days  after  the  receipt  by  him  of  the 
order  for  such  drawing. 


Sec  216.  At  the  time  so  appointed,  the  sheriff,  in  per- 
son or  by  deputy,  and  the  county  judge,  must  attend  at 
the  county  clerk's  office,  to  witness  such  drawing,  and  if 
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they  do  eo,  the  clerk  must,  ia  their  presence,  proceed  to 
draw  the  jurors. 

Sec.  217.    If  the  officers  so  notified  do  not  appear,  the   Drawing, 
clerk  must  adjourn  the  drawing  until  the  next  day,  and,  I^i^uiMd. 
by  written  notice,  require  two  electors  of  the  county  to 
attend  such  drawing  on  the  acyourned  day. 

Sbo.  218.    If,  at  the  adjourned  day,  the  sheriff,  county   shioipro. 
jodge  and  electors,  or  any  two  of  such  persons,  appear, 
the  clerk  mast  in  their  presence  proceed  lo  draw  the 
jurors. 

Skc.  219.    The  clerk  must  conduct  such   drawing  as  nnwinc, 

how  con- 
follows  :  ducted. 

1.  He  must  shake  the  box  containing  the  names  of 
jurors  returned  to  him,  from  which  jurors  are  required  to 
be  drawn,  so  as  to  mix  the  slips  of  paper  upon  which 
such  names  were  written,  as  much  as  possible. 

2.  He  must  then  publicly  draw  out  of  the  box  as  many 
such  slips  of  paper  as  are  ordered  by  the  judge. 

3.  A  minute  cf  the  drawing  must  be  kept  by  one  of 
the  attending  officers,  in  which  must  be  entered  the  name 
contained  on  every  slip  of  paper  so  drawn,  before  any 
other  slip  is  drawn. 

4.  If,  after  drawing  the  whole  number  required,  the 
name  of  any  person  has  been  drawn  who  is  dead  or  insane, 
or  who  has  permanently  removed,  from  the  county,  to  the 
knowledge  of  the  clerk  or  any  other  attendmg  officer,  an 
entry  of  such  fact  must  be  made  in  the  minute  of  the 
drawing,  and  the  slip  of  paper  containing  such  name  must 
be  destroyed. 

5.  Another  name  must  then  be  drawn,  in  place  of  that 
contained  on  the  slip  of  paper  so  destroyed,  which  must, 
in  like  manner,  be  entered  in  the  minutes  of  the  drawing. 

6.  The  same  proceedings  must  be  had  as  often  as  may 
be  necessary,  until  the  whole  number  of  jurors  required,. 
are  drawn. 

7.  The  minute  of  the  drawing  must  then  bo  signed  by 
the  clerk  and  the  attending  officers  or  persons,  and  filed 
in  the  clerk's  office. 

8.  Separate  lists  of  the  names  of  the  persons  so  drawn 
for  trial  jurors,  and  of  those  drawn  for  grand  jurors,  with 
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their  places  of  resideDco,  and  specifying  for  what  court 
they  were  drawn,  mast  be  made  and  certified  by  the  clerk 
and  the  attending  officers  or  persons,  and  delivered  to  the 
sheriff  of  the  county. 

After  ad.  Sec.  220.    After  the  adjournment  of  any  court  at  which 

joanunentof  ■  tf  f 

oourt,  dispo-  jurors  have  been  returned,  as  herein  provided,  the  clerk 

altion  to  be  #t     » 

made  of  must  inclosc  the  ballots  containing  the  names  of  those 
who  attended  and  served  as  jurors,  in  an  envelop,  under 
seal,  and  tbe  ballots  of  those  who  did  not  attend  and  serve 
must  be  returned  to  the  jury  box.  The  ballots  sealed  in 
envelops  must  not  be  returned  to  the  jury  box  until  all 
the  ballots  therein  have  been  exhausted. 


0op7  of  list 
to  be  Air- 
niahed  bj 
derk. 


Seo.  221.  The  county  clerk  must  furnish  any  person 
applying  therefor,  and  paying  the  fees  allowed  by  law  for 
the  same,  a  copy  of  the  list  of  jurors  drawn  to  attend  any 
court. 


ARTICLE  V. 


Sheriff  to 
summon 
jnrore,  how. 


MANNER   OF   SUMMONING  JURORS   FOR  COURTS   OF  RECORD. 

Sbctioh  225.  Sheriff  to  aammon  Jurors,  how. 

226.  Coart  may  order  jury  drawn,  when. 

227.  When  jury  may  be  copipleted  from  bystanders. 

Sec.  225.  As  soon  as  he  receives  the  list  of  jurors 
drawn,  the  sheriff  must  summon  the  persons  named 
therein  to  attend,  by  giving  personal  notice  to  each,  or 
by  leaving  a  written  notice  at  hjs  place  of  residence,  with 
some  person  of  proper  age,  and  must  return  the  list  to 
the  court  at  the  opening  thereof,  specifying  the  names  of 
those  who  were  summoned  and  the  manner  in  which  each 
person  was  notified. 


Court  may  Seo.  226.     Whenever  jurors  are  not  drawn  and  sum- 

dnwn,wi[en  moucd  to  attend  any  court  of  record,  or  a  sufficient  num- 
ber of  jurors  fail  to  appear,  such  court  may,  in  its  discre- 
tion, order  a  sufficient  number  to  be  forthwith  drawn  and 
summoned  to  attend  such  court;  or  it  may,  by  an  order 
entered  on  its  minutes,  direct  the  sheriff  of  the  county 
forthwith  to  summon  so  many  good  and  lawful  men  of  his 
county  to  serve  as  jurors  as  the  case  may  require.    And 


^ 


OP  CALIFOKNIA.  57 

Id  either  case  such  jarora  must  be  sammoned  in  the  man- 
ner provided  by  the  preceding  section. 

Sic.  227.  When  there  are  not  competent  jurors  enough  when  jnty 
present  to  form  a  panel,  the  coart  may  direct  the  sberitr  pi«tedih>m 
or  other  proper  officer  to  snmmon  a  sufficient  number  of  ^' 

persons,  having  the  qualification  of  jurors,  to  complete 
the  panel,  from  among  the  bystanders,  or  from  among  the 
neighboring  citizens,  and  the  sheriff  must  summon  the 
number  so  ordered,  accordingly,  and  return  the  names  to 
the  court. 


ARTICLB  VI. 
MAITNER  OF  SUMMONING  JUROaS  FOR  COURTS  NOT  OF  RECORD. 

SiCTiON  230.  Jarora  for  police  and  justicea'  ooarta,  by  whom  aummoned. 

231.  How  saromoned. 

232.  Officer's  retam. 

Sec.  230.     When  jurors  are  required  in  any  police  or  Jarora  for 
justice's  court,  they  must,  upon  the  order  of  the  judge  or  jmtieea' 
justice  thereof,  be  summoned  by  the  sheriff,  marshal,  po-  whom  sum. 
iiceman  or  constable  of  the  jurisdiction. 

Sec.  231.    Such  jurors  must  be  summoned  from  the  Howaun- 
persons  resident  of  the  city  or  township,  competent  to 
serve  as  jurors,  by  notifying  them  orally  that  they  are  so 
summoned,  and  of  the  time  and  place  at  which  their 
attendance  is  required. 

Ssc.  232.     The  officer  sun^moning  such  jurors  must,  at  oncer's 
the  time  fixed  in  the  order  for  their  appearance,  return  it  " 
with  a  list  of  the  persons  summoned  indorsed  thereon. 


ARTICLE  VII. 
MANNER  OF   SUMMONING  JURIES   OF  INQUEST. 

■ 

SscTioir  235.  How  summoned. 

Sec.  235.    Juries  of  inquest  must  be  summoned  by  the   Howanm- 
officer  before  whom  the  proceedings  are  had,  or  any  sher-  ™*^ 
iff,  policeman  or  constable,  from  the  persons  resident  of 
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the  county,  competeat  to  serve  as  jorors,  by  notifying 
them  orally  that  they  are  so  summoned,  and  of  the  time 
anyplace  at  which  their  attendance  is  required. 


ARTICLE  VIIL 
OBEDIENCE  TO   SUMMONS,   HOW  ENFORCED. 
Sectioh  238.  Obodienoe  to  lammons,  how  enforced. 

Obedience  to  Seo  238.  Any  juror  summoned,  who  wilfully,  and 
how?nforced  without  reasonable  excuse,  fails  to  attend,  may  be  attached 
and  compelled  to  attend,  and  the  court  may  also  impose 
a  fine  not  exceeding  one  hundred  dollars,  upon  which 
execution  may  issue.  If  the  juror  was  not  personally 
served,  the  fine  must  not  be  imposed  until,  upon  an  order 
to  show  cause,  an  opportunity  has  been  offered  the  juror 
to  be  heard. 

Statutes  of  1863,  p.  630. 


ARTICLE  IX. 


OF  IMPANELLING  A  GRAND  JURT. 


Seotiov  241.  Grand  jury,  nrhen  to  be  impanelled. 

242.  QraAd  jury,  how  constituted. 

243.  Jarj  to  be  impanelled  as  prescribed  in  penal  code. 

Onindjnry,        »Seo.  241.     At  the  Opening  of  each  regular  term  of  the 
impaneuod.    couuty  court  (unlcss  Otherwise  directed  by  the  judge), 

and  as  often  thereafter  as  to  the  judge  may  seem  proper, 

a  grand  jury  may  be  impanelled. 


Grand  junr, 
how  coQsti- 
toted. 


Sec  242.  When,  of  the  jurors  summoned,  not  less  than 
thirteen  nor  more  than  fifteen  attend,  they  shall  consti- 
tute the  grand  jury.  If  more  than  fifteen  attend,  the 
clerk  must  call  over  the  list  summoned,  and  the  fifteen 
first  answering  shall  constitute  the  grand  jury.  If  less 
than  thirteen  attend,  the  panel  may  be  filled  to  fifteen  as 
provided  in  section  two  hundred  and  twenty-six. 

Jury  to  be         Sec.  243.     Thereafter  such  proceedings  shall  be  had  in 

Impaaellod        ,  n  i  i    • 

lis  prescribed  impanelling  the  grand  jury  as  are  prescribed  in  part  two 
of  the  ^enal  code. 
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ARTICLB  X. 
OF  IMPANELLING  TRIAL  JUBT   IN   OOUBTS  OF  BECOBlf. 

Sbctton  246.  Clerk  to  eall  list  of  jaron  summoned,  ete. 

247.  Juiy  to  be  impanelled  as  prescribed  in  part  two. 

Sbo.  246.  At  the  opening  of  court,  on  the  day  trial  aerktocau 
jarors  have  been  summoned  to  appear,  the  clerk  must  call  summonedr 
the  names  of  those  summoned,  and  the  court  may  then 
hear  the  excuses  of  jurors  summoned.  The  clerk  must 
then  write  the  names  of  the  jarors  present  and  not  ex- 
cused, upon  separate  slips  or  ballots  of  paper,  and  fold 
BQch  slips  so  that  the  names  are  concealed,  and  then,  in 
the  presence  of  the  court,  deposit  the  slips  or  ballots  in  a 
box,  which  must  be  kept  sealed  until  ordered  by  the  court 
to  be  opened. 

Sbo.  247.     When  thereafter  an  action  is  called  for  trial  Jury  to  be 
by  the  court,  such  proceedings  shall  be  had  in  impanelling  as  prewribed 
the  trial  jury  as  are  prescribed  in  part  two  of  this  code. 


ARTICLE  XL 
OF   IMPANELLING  A  TBIAL  JUBY   IN  COUBTS   NOT  OF   BECOBD. 

Sbction  250.  Proceedings  in  forming  jury  in  oonrts  not  of  record. 
251.  How  impanelled. 

Seo.  250.     At  the  time  appointed  for  a  jury  trial,  in   Procoedings 
police  or  justices'  courts,  the  list  of  jurors  summoned  must  jurjlaoonrts 
be  called,  and  the  names  of  those  attending  must  be  writ-  °^'^''®^®'* 
ten  upon  peparate  slips  of  paper,  folded  so  as  to  conceal 
the  names,  and  placed  in  a  box,  from  which  the  trial  jury 
must  be  drawn. 

Sec.  251.     Thereafter,  if  the  action  is  a  criminal  one,  Howimpiin- 
the  jury  must  be  impanelled  as  provided  in  the  penal  code.  ®"®**' 
If  a  civil  one,  as  provided  in  part  two  of  this  code. 
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ARTIGLB   XII. 
*  OF  IMPANELLING  JUaiES  OF  INQUEST. 

Section  25i.  Mode  and  manner  of  impanelUng. 

Mode  and  Seo.  264.    The  modo  and  manner  of  impanelling  juries 

manner  of  i?     i       j  •!*» 

impaaeuing.   of  inqaest  are  provided  for  in  the  provisions  of  the  differ- 
ent codes  relating  to  sach  inquests. 

Note. — The  eommissionera  report  the  preceding  chapter 
aa  a  sabstitnte  for  existing  statutes  on  the  same  salijeot. 
We  have  now  a  jury  law  appUoable  to  thirtj-three  oonnties; 
anothor,  entirely  different  in  its  provisions,  applicable  to 
sixteen  counties;  and  still  another,  diSering  from  both, 
applicable  to  San  Francisco  alone  (Stat.  1861,  p.  673  ;  1863, 
p.  630  ;  1864,  p.  624),  and  various  statutes  of  local  applica- 
tion. No  one  will  doubt  the  propriety  of  substituting, 
when  it  can  be  done,  laws  general  in  their  operation  for 
those  of  local  application  merely.  We  think  this  one  of  the 
instances  in  which  it  can  and  ought  to  be  done. 


CHAPTER  II. 


OF  COURT   COMMISSIONERS. 

SxcnoR  258.  Court  commissioners,  how  appointed. 
259.  Powers  of  court  commissioners. 


Coort  com- 
missioners, 
how  ap- 
pointed. 


Powers  of 
court  com- 
miesionen. 


Seo.  258.  The  district  courts  may  appoint,  for  each 
county  of  their  respective  districts,  a  Qommissioner,  to  be 
designated  as  '^ court  commissioner''  of  the,  county.  If 
portions  of  a  single  county  are  assigned  to  different  dis- 
tricts, then  a  commissioner  may  be  appointed  to  reside  in 
each  p^ortion  of  the  county  thus  assigned. 

Statutes  of  1863,  p.  338 ;  1864,  p.  229. 

Sec.  259.    Every  such  commissioner  has  power — 

1.  To  hear  and  determine  ex  parte  motions  for  orders 
and  writs  (except  orders  or  writs  of  injunction)  in  the 
district  and  county  courts  of  the  county  for  which  he  is 
appointed. 

2.  To  take  proof  and  report  his  conclusions  thereon,  as 
to  any  matter  of  fact,  other  than  an  issue  of  fact  raised 
on  the  pleadings,  upon  which  information  is  required  by 
the  court;  but  any  party  to  the  proceedings  may  except 
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to  sach  report  within  four  days  after  written  notice  that 
the  same  has  been  filed,  and  may  argue  his  exceptions 
before  the  court,  on  giving  notice  of  motion  for  that 
purpose. 

B.  To  take  and  approve  bonds  and  undertakings  when- 
ever the  same  may  be  required  in  actions  or  proceedings 
in  such  district  and  county  courts,  and  to  examine  the 
sureties  thereon  when  an  exception  has  been  taken  to 
their  sufficiency,  and  to  administer  oaths  and  affirmations, 
and  take  affidavits  and  depositions  in  any  action  or  pro- 
ceeding in  any  of  the  courts  of  this  state,  or  in  any  mat- 
ter or  proceeding  whatever. 

SUtates  of  186S,  p.  338;  1S04,  p.  229. 

Note. — We  hare  purposely  omitted  "  commissionen  in 
equity." 


TITLE    IV. 

OF  THB  MINISTEBIAL  OFFICERS  OF  THE  GOUBTS  OF  JUSTICE. 

Chapter    I.   Of  ministerial  officers  generally, 

II.   0/  the  secretary  and  bailiff  of  the  supreme  court. 
111.   Of  phonographic  reporters. 


CHAPTER   1. 

OF   MINISTERIAL  OFFICERS   QENERALLT. 

SscnoH  262.  Bleotioii,  powen  and  duties,  where  prescribed. 

* 

Sec.  262.    The  modes  of  election,  powers  and  duties  of  Election, 
the  attorney-general,  clerk  of  the  sapreme  court,  reporter  Sn«2!where 
of  the  supremo  court,  clerks,  sheriffs  and  coroners,  are  P"*"^* 
prescribed  in  the  political  and  penal  codes. 
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CHAPTER  II. 


Of  T    E  8ECBETAR7  AND  BAILIFF  OF  THE  6UPREMB  COURT. 

Bicnov  265.  Jattioes  may  appoint 
266.  Tenure  and  dntios. 

Jn«u^n>»y       Sec.  265.    The  justices  of  the  supreme  court  may  ap- 
point a  secretary  and  bailiff. 

Sec.  266.  The  secretary  and  bailiff  hold  their  offices 
at  the  pleasure  of  the  justices,  and  must  perform  such 
duties  as  may  be  required  of  them  by  the  court  or  any 
justice  thereof. 


Tenuro  and 
datiei. 


CHAPTER  III. 


Howai 

poii 

dnty. 


rap- 
ted, 


and 


Report 
prima  ftcie 
correct. 


OF  PHONOGRAPHIC  REPORTERS. 

Sbction  269.  How  appointed,  and  duty. 

270.  Report  prima  facie  correct 

271.  CompensaUon. 

Sec  269.  The  judge  of  each  judicial  district,  each 
county  judge,  and  the  judge  of  the  municipal  criminal 
court  of  the  city  and  county  of  San  Francisco,  may 
appoint  a  short  hand  reporter,  to  hold  office  during  the 
pleasure  of  the  judge,  and  who  must,  at  the  request  of 
either  party,  or  in  the  discretion  of  the  court,  in  a  civil 
case  or  in  criminal  cases,  on  the  order  of  the  court,  take 
down  in  short  hand  all  the  testimony,  the  rulings  of  the 
court  and  the  exceptions  taken,  and  oral  instructions 
given,  and  must,  within  five  days,  or  such  reasonable 
time  after  the  trial  of  such  case  as  the  court  may  desig- 
nate, write  out  the  same  in  plain,  legible,  long  hand  writ- 
ing, verify  and  file  it,  together  with  the  original  short 
hand  writing,  with  the  clerk  of  the  court  in  which  the 
case  was  tried. 

Statutes  of  1866,  p.  232. 

Sec  270.  His  report,  written  out  in  long  hand  writing, 
is  prima  facie  a  correct  statement  of  the  evidence  and 
proceedings. 

Statutes  of  1866.  p.  232. 
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Sec.  271.  He  shall  receive,  as  compeDsation  for  his  compeiua- 
services,  not  exceeding  ten  dollars  per  day  for  taking 
notes,  and  not  exceeding  twenty  cents  per  folio  for  tran- 
scription, to  be  paid  by  the  party  in  whose  favor  judg- 
ment is  rendered,  and  be  taxed  up  by  the  clerk  of  the 
court  as  costs  against  the  party  against  whom  judgment 
Is  rendered.  In  cases  where  a  transcript  may  be  required 
by  the  court,  the  expense  thereof  must  be  paid  equally 
by  the  respective  parties  to  the  action,  or  either  of  them, 
in  the  discretion  of  the  court;  and  no  verdict  or  judgment  , 
can  be  entered  up,  except  the  couit  shall  otherwise  order, 
until  the  reporter's  fees  arc  paid,  or  a  sum  equivalent 
thereto  deposited  with  the  clerk  of  the  court.  In  no 
case  shall  the  transcript  be  paid  for  unless  specially 
ordered  by  either  plaintiff  or  defendant,  or  by  the  court; 
nor  shall  the  reporter  be  required,  .in  any  civil  case,  to 
transcribe  bis  notes  until  the  compensation  per  folio  there- 
for be  tendered  to  him  or  deposited  in  court  for  that  pur- 
pose. In  criminal  cases,  when  the  testimony  has  been 
taken  down  by  order  of  the  court,  the  compensation  of 
the  reporter  must  be  fixed  by  the  court  and  paid  out  of 
the  treasury  of  the  county  in  which  the  case  is  tried,  upon 
the  order  of  the  court. 

Statutes  of  1868,  p.  455. 


TITLE   V. 

OF  PERSONS  SPECIALLY  INVESTED  WITH  MINISTERIAL  POW- 
BRS  RELATING  TO  COURTS  OF  JUSTICE. 

Chapter     I.  Attorneys  and  counsellors  at  law, 

II.    Of  other  persons  invested  with  such  powers. 


CHAPTER   I. 

ATTORNEYS  AND  COUNSELLORS   AT  LAW. 

8BCTION.274.  Who  may  be  admitted  aa  attorneys. 
275.  Qaaliflcations. 
270.  Certificate  of  admission.    License. 
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Who  maj  be 
Mlmitted  as 
attomejB. 


Quaiiflca- 

ttODB. 


Cortiflcate  of 
admltaioQ. 


Ucenie. 


Admlnfon 
to  district 
and  county 
oourts. 


Sbctxon  277. 

,  Admission  to  district  and  oountj  eoarts. 

278. 

Oath. 

279. 

Attorneys  of  other  states. 

280. 

Roll  of  attorneys. 

281. 

Penalty  for  practising  without  license. 

282. 

General  duties. 

283. 

Authority  of  attorney. 

284. 

Change  of  attorney. 

285. 

Notice  of  change. 

286. 

Death  or  remoral  of  attorney. 

287. 

Removal  and  suspension. 

288. 

Conviction  of  felony.     Moral  turpitude. 

289. 

Proceedings  for  removal  or  suspension. 

/          290. 

Accusation. 

291. 

Verification. 

292. 

Citation  to  answer. 

293. 

Appearance. 

294. 

How  to  anwer 

295. 

Demurrer. 

296. 

Answer. 

297. 

Trial. 

298. 

Reference. 

299. 

Judgme&L 

Sec  274.  Any  white  malo  citizen,  or  white  male  per- 
son who  has  bona  fide  declared  bis  intention  to  become  a 
citizen  in  the  manner  required  by  law,  of  the  age  of 
twenty-one  years,  of  good  moral  character,  and  who  pos- 
sesses the  necessary  qualifications  of  learning  and  ability, 
is  entitled  to  admission  as  attorney  and  counsellor  in  all 
courts  of  this  state. 

Statutes  of  1861,  p.  48. 

Sec,  275.  Every  applicant  for  admission  as  attorney 
and  counsellor  must  produce  satisfactory  testimonials  of 
good  moral  character,  and  undergo  a  strict  examination 
in  open  court,  as  to  his  qualifications,  by  the  justices  of  the 
supreme  court. 

Sec.  276.  If,  upon  examination,  he  is  found  qualified, 
the  court  must  admit  him  as  attorney  and  counsellor  in 
all  tnc  courts  of  this  state,  and  shall  direct  an  order  to  be 
entered  to  that  effect  upon  its  records,  and  that  a  certifi- 
cate of  such  record  be  given  to  him  by  the  clerk  of  the 
court,  which  certificate  is  his  license. 

Sec.  277.  The  district  and  county  courts  of  this  state  are 
authorized,  to  admit,  as  attorney  and  counsellor  in  their 
respective  courts,  any  white  male  citizen,  or  white  male 
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person  who  has  bona  fide  declared  his  intention  to  become 
a  citizen,  of  the  age  of  twenty-one  years,  and  of  good 
moral  character,  who  possesses  the  requisite  qualifications, 
on  similar  testimonials  and  like  examinations  as  are 
required  by  the  preceding  section. for  admission  by  the 
supreme  court,  and  may  direct  their  clerks  to  give  a 
certificate  of  such  admission,  which  certificate  shall  be  a 
license  to  practise  in  such  courts. 

Sko.  278.    Every  person,  on  his  admission,  roust  take  oath. 
an  oath  to  support  the  constitution  of  the  United  States 
and  of  this  state,  and  to  discharge  the  duties  of  attorney 
and  counsellor  to  the  best  of  his  knowledge  and  ability. 
A  certificate  of  such  oath  must  be  indorsed  on  the  license. 

Sso.  279.  Every  white  male  citizen  of  the  United  AttomeTBor 
States,  who  has  been  admitted  to  practise  law  in  the  ^  ^' 
highest  court  of  a  sister  state,  may  be  admitted  to  prac- 
tise in  the  courts  of  this  state,  upon  the  production  of  his 
license  and  satisfactory  evidence  of  good  moral  character; 
but  the  court  may  examine  the  applicant  as  to  his  qualifi- 
cations. 

Sec.  280.    Each  clerk  must  keep  a  roll  of  attorneys  Ron  of 
and  counsellors  of  the  court  of  which  he  is  clerk.  ^^' 

Sbo.  281.    If  any  person  shall  practise  law  in  any  court,  Penaityibr 
except  a  justice's  or  police  court,  without  having  received  ^<mt^ 
a  license  as  attorney  and  counsellor,  he  is  guilty  of  a  con- 
tempt of  court. 


license. 


S£0.  282.    It  is  the  duty  of  an  attorney  and  counsellor —  Oenenu 

1.  To  support  the  constitution  and  laws  of  the  United 
States  and  of  this  state. 

2.  To  maintain  the  respect  due  to  the  courts  of  justice 
and  judicial  officers. 

3  To  counsel  or  maintain  such  actions,  proceedings  or 
defences  only  as  appear  to  him  legal  or  just,  except  the 
defence  of  a  person  charged  with  a  public  offence. 

4.    To  employ,   for  the  purpose   of   maintaining  the 
causes  confided  to  him,  such  means  only  as  are  consistent 
with  truth,  and  never  to  seek  to  mislead  the  judges  by 
an  artifice  or  false  statement  of  fact  or  law. 
9 


66  CODE  OF  CIVIL  PROCBDUKE 

oeneni  5.  To  maintain  inviolate  the  confidence,  and  at  every 

"'  peril  to  hiroBclf,  to  preserve  the  secrets  of  his  client. 

6.  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejadicial  to  the  honor  or  reputation  of 

^  a  party  or  witness,  anjess  required  by  the  justice  of  the 

cause  with  which  he  is  charged. 

7.  Not  to  encourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  any  motive 
of  passion  or  interest. 

8.  Never  to  reject,  for  any  consideration  personal  to 
himself,  the  cause  of  the  defenceless  or  the  oppressed. 

KoTE.— The  proTUions  of  this  seotion  are  taken  rabstantiallj 

from  the  oath  prescribed  to  adrocates  bj  the  laws  of  Genera. 

That  oath  is  as  follows  : 

"  I  swear  before  God, 
^  "  To  be  faithful  to  the  repnblio  and  the  canton  of  Genera ; 

"  Never  to  depart  from  the  respect  due  to  the  tribunals 
and  authorities ; 

**  Nerer  to  counsel  or  maintain  a  cause  which  does  not 
Appear  to  be  just  or  equitable,  unless  it  be  the  defence  of 
an  accused  person; 

**  Nerer  to  employ  knowing! j,  for  the  purpose  of  maintain- 
ing the  causes  confided  to  me,  any  means  contrary  to  truth, 
and  never  to  seek  to  mislead  the  Judges  by  any  artifice  or 
false  statement  of  fact  or  law  ; 

**  To  abstain  from  all  offensive  personality,  and  to  advance 
no  fact  contrary  to  the  honor  or  reputation  of  the  parties,  if 
it  be  not  indispensable  to  the  cause  with  which  I  may  be 
charged ; 

"  Not  to  encourage  either  the  commencement  or  the  eon- 
tinuanoe  of  a  suit  from  any  motive  of  passion  or  interest ; 

*'  Not  to  reject,  for  any  considerations  personal  to  myself, 
the  cause  of  the  weak,  the  stranger  or  the  oppressed." 

Say  the  commissioners  of  New  York : 

"  This  appears  to  us  to  express  so  justly  the  general  duties 
of  lawyers,  that  we  cannot  do  better  than  take  almost  the 
very  terms  of  it  in  prescribing  their  duties. 

"  The  profession  of  a  lawyer  is  essential  to  society.  Its 
character  and  honor  are  public  interests.  Not  only  is  the 
advice  of  lawyers  necessary  in  the  more  difficult  transactions 
of  private  life,  but  their  intervention  is  necessary  to  repre- 
eent  the  suitor,  and  advocate  his  rights  before  the  courts. 
In  this  position  everything  is  confided  to  their  iotegri^. 
The  magnitude  of  the  interests  placed  in  their  hands — prop- 
erty, character,  liberty,  life — the  responsibility  which  they 
assume,  the  confidence  which  they  receive,  all  demand  and 

Eresuppose  the  highest  qualities  and  character.  No  dis- 
onest  or  dishonorable  man  can  retain  the  confidence  of 
honest  and  honorable  men.  The  most  intimate  eonnection, 
in  reality,  subsists  between  the  character  of  the  community 
smd  the  character  of  the  bar.  An  unscrupulous  bar  could 
not  exist  in  a  high-minded  community ;  and  if  anywhere  a 
corrupt  legal  profession  is  to  be  found,  it  is  found  in  the 
midst  of  a  corrupt  and  corrupting  people. 

**  The  judicial  department  is  recruited  from  the  legal  pro- 
fession. Judges  must  be  lawyers.  This  circumstance  alone, 
the  mere  fact  that  one  of  the  great  departments  of  govern- 
ment, co-ordinate  in  power*  equal  in  dignity,  and  the  one 
upon  which  especially  the  safety  of  the  citizen  depends,  is, 
by  the  law  of  its  ocn(lition,  eligible  only  out  of  the  ranks  of 
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* 

one  profosaion,  ia  onoagh  to  give  it  a  pre-eminence.  The 
integrity  of  the  judiciary,  more  than  that  of  aoy  other  class 
of  magistrates,  is  evidence  of  the  soundness  of  the  public 
mind.  The  character  of  the  Judges,  however,  is  the  charao- 
ter  of  the  lawyers.  Made  at  the  bar,  their  mural  characters 
I  there  take  their  complexion.     To  degrade  the  bar,  therefore, 

I  leads  directly  and  inevitably  to   the  degradation   of  the 

bench. 

'*  There  are  certain  grave  errora  somewhat  current  respect- 
ing the  duties  of  lawyers,  which  deserve  serious  consideration. 
We  refer  particularly  to  their  alleged  indifference  to  the 
moral  aspects  of  the  causes  they  advocate — not  that  there 
is  anything  like  the  indifference  which  is  supposed  to  exist. 
On  the  contrary,  persons  more  scrupulously  exact  never  to 
take  part  with  wrong,  or  seem  to  do  so,  cannot  be  found  in 
any  profession.  But  there  is  nevertheless  an  impression 
widely  diffused,  not  only  in  the  profession  but  out  of  it, 
that  a  lawyer  may  properly  a  ivocate  a  bad  cause.  This 
'  view  of  the  case  we  here  venture  briefly  to  consider. 

■  '*  When  a  lawyer  is  asked  for  his  opinion  upon  a  purely 

r  legal  question,  his  doty  ends  with  staling  the  law  as  it  is. 

In  many  instances,  however,  more  than  this  is  asked.  His 
client  seeks  his  advice  respecting  his  future  conduct.  In 
such  eases,  his  duty  as  a  moral  being  requires  him  to  advise 
justice.  His  position  as  a  legal  adviser  does  not  exempt 
'  him  from  the  moral  duties  which  bind  other  men.     lie  has 

no  more  right  than  another  friend  to  advise  what  is  unjust 
or  oppressive.     Undoubtedly  the  client  must  judge  for  him- 
self of  the  moral  quality  of  his  own  actions,  and  if  he  desires 
i  no  more  than  to  know  what  course  the  law  requires  under 

particular  circumstances,  the  adviser's  duty  ends  with  ex- 
plaining that.    But  in  praottoe  the  client  generally  expects 
|K  and  asks  more.     He  asks  advice  from  a  friend  who  knows 

I  what  his  legal  rights  are,  and  who  probably  has  more  of  his 

confidence  than  any  other  person.    In  sach  circumstances, 

he  is  bound  by  moral  and  should  be  bound  by  human  laws, 

to  throw  his  influence  upon  the  side  of  integrity.     To  assent 

to  the  bad  scheme  of  an  unjust  client  is  to  become  equally 

guilty  with  him,  and  the  two  are  as  much  conspirators  to 

effect  as  if  they  had  originally  concocted  a  plan  of  iniquity 

with  the  view  of  sharing  in  the  plunder.     And  when,  in 

addition  to  advice,  the  client  wants  an  advocate  and  asks 

for  active  eo-operation,  the  same  laws  bind  him  just  as 

strongly  to  refrain  from  pursuing  an  unjust  object 

**  It  is  sometimes  said  that  a  lawyer  is  not  at  liberty  to 

\  revise  his  services  to  any  person,  and  that  when  once  en- 

**  gftg^    li«  i*  ^  liberty  to   employ  every  means   in   his 

'  power  for  his  client.  Indeed,  so  eminent  a  person  as  Lord 
Broogham,  is  reported  to  have  said,  in  a  speech  in  the 
British  house  of  lords,  that  the  advocate  is  bound  to  for- 
get that  there  is  any  other  person  in  the  world  besides  his 
client,  and  to  lose  sight  of  every  other  consideration  than 
of  success. 

"  Is  it  possible  that  this  can  be  just  ?  Should  the  advocate 
forget  that  there  it  a  society  whose  welfare  he  is  bound  by 
the  highest  sanctions  to  promote ;  that  there  are  other  par- 
ties whose  rights  are  at  stake;  that  there  are  duties  to 
society,  to  every  member  of  it,  as*  well  as  to  the  one  who 
retained  him  ? 

'*  The  doctrine  appears  to  us  unsound  in  theory,  and  most 
pernicious  in  practice.  It  assnmes  that  a  man  has  a  right 
to  whatever  the  law  can  give  him,  that  the  law  is  so  plain 
that  it  eannot  be  mistaken  or  perverted,  and  that  one  may 
rightfully  avail  himself  of  every  defect  in  an  adversary's 
proof  which  the  rules  of  evidence,  or  accident  or  time  may 
have  created  ;  three  propositions,  every  one  of  which  is 
without  foundation  Suppose  that  a  client  makes  claim  to 
land  in  the  possession  and  apparent  ownership  of  another, 
whose  evidence  of  title,  however,  has  been  destroyed  by 
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accident.  The  adyooate  knows  from  confidential  commnni- 
cationB  made  to  him  as  ooansel,  that  his  client  has  not  a 
just  claim  to  the  land ;  bnt,  from  defect  of  proof  on  the  part 
of  the  possessor^  it  is  easy  for  him  to  reoover  it.  If  the 
client  asks  it,  is  ho  bound  to  assist  him  ?  Fow  persons  will 
maintain  that.  But  if  the  doctrine  is  a  souod  one,  docs  it 
not  embrace  this  ease  ?  There  is,  as  it  strikes  us,  no  mid- 
dle ground.  If  the  advocate  is  to  overlook  the  moral  aspects 
of  ^e  claim  he  must  recover  this  property  for  his  client. 
Putting  so  extreme  a  case  tests  the  principle,  and  shows  it 
to  be  unsound,  by  showing  that  it  leads  to  a  consequence  so 
revolting. 

**  The  law,  moreover,  is  not  so  dear  and  precise  but  that  it 
may  be  mistaken  or  perverted.  A  strong  mind  at  the  bar 
and  a  weak  one  on  the  bench  lead  often  to  erroneous  judg- 
ments. The  argument  wo  oppose  takes  for  granted  the 
infallibility  of  judges  and  the  certainty  of  law.  Who,  con- 
versant with  the  proceedings  of  courts,  does  not  know  that 
neither  can  be  counted  on  ?  Before  ordinary  tribunals, 
more  depends  on  the  advocate  than  is  generally  imagined. 

"  Is  it  lawful  to  use  the  power  of  reason  and  eloquence  to 
sustain  a  bad  cause,  to  support  the  guilty,  or,  what  is  more 
revolting,  to  persecute  innocence?  May  the  faculties  be 
abused,  and  learning  perverted,  to  make  false  reasons  seem 
true,  to  cover  up  weak  points,  to  give  undue  prominence  to 
some  facts,  to  oonoeal  others,  to  magnify  one's  own  cause, 
to  vilify  an  adversary's?  To  hold  this  proceeds  upon  the 
fallacy  that  truth  and  right  cannot  be  misrepresented  or 
concealed.    Who  does  not  know  the  contrary? 

"If  it  be  said  that  it  is  the  duty  of  an  advocate  to  go  no 
further  than  to  present  the  cause  of  his  client  truly,  leav- 
ing the  results  to  the  courts  and  juries,  it  may  be  answered 
that  truth  is  absolute,  not  relative.  To  present  a  ease  truly 
requires  the  whole  truth  on  both  sides,  as  well  that  which 
mfUies  against  as  that  wbieh  makes  for  a  client.  If  he 
present  the  favorable  circumstances  and  suppress  the  unfa- 
vorable, does  he  present  the  ease  truly  f  Dues  he  not  rather 
impose  a  false  impression  on  those  who  have  to  judge? 

"  We  by  no  means  assert  that  an  advocate  may  not  take 
upon  himself  the  defence  of  a  man  whom  he  believes  to  be 
guilty.  He  may.  The  section  we  propose  permits  him  to 
do  so.  If  he  have  derived  his  belief  from  the  confession  of 
the  accused,  he  should  pause  in  assuming  his  defence.  The 
law  gives  to  every  man  chnrged  with  crime  the  benefit  of  the 
rule  that  his  innocence  is  to  be  presumed  by  his  judges,  until 
the  prosecution  have  established  his  guilt  by  proof  beyond 
a  reasonable  doubt.  Of  this  rule  the  advocate  is  the  inter- 
mediate minister.  Notwithstanding  his  own  conjectures, 
surmises  or  even  belief  as  to  the  guilt  of  his  client,  he  may 
not  beoame  his  judge;  but  is  justified,  if  not  bound,  to 
enforce  its  applieation  to  the  in  conclusiveness  of  the  evi- 
dence of  guilt  He  may  do  this  the  more  readily,  because 
even  the  Jury  themselves  are  bound  to  secure  to  the  accused 
the  benefit  of  its  application.  Ho  may  also  undertake  to 
show  the  circumstances  of  his  case,  to  present  the  palliating 
circumstances  of  temptation,  or  of  provocation,  or  anything 
else  that  may  affect  the  moral  quality  of  the  action  or  deter- 
mine €ho  degree  of  punishment.  He  may  also,  in  civil 
cases,  present  defenoes  recognised  and  provided  by  law, 
although  he  may  himself  disapprove  of  the  principle  and 
policy  of  the  law. 

**  But  here  the  advocate  should  stop.  The  law  and  all  its 
machinery  are  means,  not  ends;  the  purpose  of  their  crea- 
tion is  justice;  and  he  who,  in  his  seal  for  the  means,  forgets 
the  ends,  betrays  not  only  an  unsound  heart  but  an  unsound 
understanding." 

attoraJji^"*^       Sec.  283.    An  attorney  and  counsellor  has  authority— 
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1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding,  bj  his  agreement  filed  with  the  clerk,  or 
entered  npon  the  minutes  of  the  court,  and  not  otherwise. 

2.  To  receive  money  claimed  by  his  client  in  an  action 
or  proceeding,  during  the  pendency  thereof,  or  within 
one  year  after  judgment,  and  upon  the  payment  thereof, 
and  not  otherwise,  to  discharge  the  claim  or  acknowledge 
satisfaction  of  the  judgment. 

Seo.  284.     The  attorney  in  an  action  or  special  pro-  ch»Dgeof 
ceeding  may  be  changed  at  any  time  before  judgment  or        "*^' 
final  determination,  as  follows : 

1.  Upon  his  own  consent,  filed  with  the  clerk  or  entered 
upon  the  minutes. 

2.  Upon  the  order  of  the  court  or  judge  thereof,  upon 
the  application  of  the  client. 

Seo.  285.     When  an  attorney  is  changed,  as  provided  Notice  of 
in  the  last  section,  written  notice  of  the  change  and  of  '^^°**' 
the  substitution  of  a  new  attorney,  or  of  the  appearance 
of  the  party  in  person,  must  be  given  to  the  adverse 
party;  until  then,  he  must  recognize  the  former  attorney. 

Seo.  286.     When  an  attorney  dies,  or  is  removed  or  Death  or 

remotal  of 

suspended,  or  ceases  to  act  as  such,  a  party  to  an  action  attorney. 
for  whom   he  was  acting  as  attorney  must,  before  any 
further  proceedings  are  had  against  him,  be  required  by 
the  adverse  party,  by  written  notice,  to  appoint  another 
attorney  or  to  appear  in  person. 

Sec.  287.     An  attorney  and  counsellor  may  be  removed  Removal  and 
or  suspended  by  the  supreme  court,  and  by  the  district  ""*  "*****' 
courts  of  the  state,  for  either  of  the  following  causes, 
arising  after  his  admission  to  practise  : 

1.  His  conviction  of  a  felony,  or  misdemeanor  involving 
moral  turpitude,  in  which  caue  the  record  of  conviction 
is  conclusive  evidence. 

2.  Wilful  disobedience  or  violation  of  an  order  of  the 
court  requiring  him  to  do  or  forbear  an  act  connected 
with  or  in  the  course  of  his  profession,  and  any  violation 
of  the  oath  taken  by  him  or  of  his  duties  as  such  attorney 
and  counsellor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
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by  a  district  coart,  he  may  appeal  to  the  supremo  court, 
and  the  judgment  or  order  of  the  district  court  is  subject, 
on  such  appeal,  to  review,  as  in  civil  actions* 

Seo«  288.  In  case  of  the  conviction  of  an  attorney  or 
counsellor  of  a  felony,  or  misdemeanor  involving  moral 
turpitude,  the  clerk  of  the  court  in  which  a  conviction  is 
had  must,  within  thirty  days  thereafter,  transmit  to  the 
supreme  court  a  certified  copy  of  the  record  of  conviction. 

Seo.  289.  The  proceedings  to  remove  or  suspend  an 
attorney  and  counsellor,  under  the  first  subdivision  of  sec> 
tion  two  hundred  and  eighty-seven,  must  be  taken  by  the 
court  on  the  receipt  of  a  certified  copy  of  the  record  of 
conviction;  the  proceedings  under  the  second  subdivision 
of  section  two  hundred  and  eighty-seven  may  be  taken 
by  the  court  for  matters  within  its  knowledge,  or  may  be 
taken  upon  the  information  of  another. 


AccuMtion.        Sec.  290.     If  the  proceedings  are  upon  the  information 
of  another,  the  accusation  must  be  in  writing. 


Veriflcfttion. 


Citotion  to 
Hntiwor. 


Sec.  291.  The  accusation  must  state  the  matters 
charged,  and  be  verified  by  the  oath  of  some  person,  to 
the  effect  that  the  charges  therein  contained  are  true. 

Sec.  292.  After  receiving  the  accusation,  the  court 
must,  if  in  its  opinion  the  case  require  it,  make  an  order 
requiring  the  accused  to  appear  and  answer  the  accusa- 
tion, at  a  specified  time  in  the  same  or  subsequent  term, 
aud  must  cause  a  copy  of  the  order  and  of  the  accusation 
to  be  served  upon  the  accused  within  a  prescribed  time 
before  the  day  appointed  in  the  order. 


Appearance.  Sec.  293.  The  accuscd  must  appear  at  the  time 
appointed  in  the  order,  and  answer  the  accusation,  unless 
for  sufficient  cause  the  court  assign  another  day  for  that 
purpose;  if  he  do  not  appear,  the  court  may  proceed  and 
determine  the  accusation  in  his  absence. 


How  to 
answer. 


Sec.  294.     The  accused  may  answer  to  the  accusation, 
either  by  objecting  to  its  sufficiency  or  denying  it. 
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Sic.  295.  If  he  object  to  the  sufflcieacy  of  the  accasa-  D«^urr«r. 
tioD,  the  objection  mast  bo  in  writing,  bat  need  not  be  in 
any  specific  form,  it  being  sufficient  if  it  presents  intelli- 
gibly the  grounds  of  the  objection.  If  he  deny  the  accu- 
sation, the  denial  may  be  oral  and  without  oath,  and  must 
be  entered  upon  the  minutes. 

Sec.  296.    If  an  objection  to  the  sufficiency  of  the  accu-  Answer. 
sation  is  notsustained,  the  accused  must  answer  forthwith. 

Seo.  297.    If  the  accused  plead  guilty,  or  refuse  to  Trial, 
answer  the  accusation,  the  court  must  proceed  to  judg- 
ment of  removal  or  suspension.     If  he  deny  the  matters 
charged,  the  court  must,  at  such  time  as  it  may  appoint, 
proceed  to  try  the  accusation. 

Sec.  298.     The  court  may,  in  its  discretion,  order  a  lufonmoe. 
reference  to  a  committee  to  take  depositions  in  the  matter. 

Sec.  299.  Upon  conviction,  in  cases  arising  under  the  judgment. 
first  subdivision  of  section  two  hundred  and  eighty-seven, 
the  judgment  of  the  court  must  be  that  the  name  of  the 
party  be  stricken  from  the  roll  of  attorneys  and  coun- 
sellors of  the  court,  and  he  be  precluded  from  practising 
as  such  attorney  or  counsellor  in  all  the  courts  of  this 
state;  and,  upon  conviction  in  cases  under  the  second  sub- 
division of  section  two  hundred  and  eighty-seven,  the 
judgment  of  the  court  may  be  according  to  the  gravity 
of  the  offence  charged — deprivation  of  the  right  to  practise 
as  attorney  or  counsellor  in  the  courts  of  this  state,  per- 
manently or  for  a  limited  period. 


CHAPTER  II. 

OF  OTHER   PERSONS   INVESTED   WITH   SUCH   POWERS. 
Sbctjox  304.  Receiyen  and  j^ardians. 

Seo.  304.  The  appointment,  powers  and  duties  of  re-  Reeeivere 
ceivers  and  guardians,  are  provided  for  and  prescribed  in  dSir"" 
parts  two  and  three  of  this  code. 
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PART   II. 


OF   CIVIL  ACTIONS. 


TITLE  I. 

OF  THE  FORM  OF  CIVIL  ACTIONS. 

Section  307.  One  form  of  ciTil  aetioD  only. 

308.  Parties  to  aotions,  how  designated. 

309.  Speoial  issues  not  made  bj  pleadings,  how  tried. 

Sec.  307.    (§  1.)  There  is  in  this  state  but  one  form  of  one  form  of 
civil  actions  fbr  the  enforcement  or  protection  of  private  only."**** 
rights  and  the  redress  or  prevention  of  private  wrongs. 

NoTB. — Probate  prooeedings  are  not  oiril  aetions  (Kstate 
of  Scott,  15  Oal.  220),  and  thej  are  therefore  placed  under 
the  division  (part  III)  of  this  code  relating  to  spocisd  pro- 
ceedings. 

Sec.  308.     (§  2.)  In  saoh  action  the  party  complaining  Pnrtiento 
is  known  as  the  plaintiff,  and  the  adverse  party,  as  the  desi^ted^^ 
defendant. 

Sec.  309.    (§  3.)  A  question  of  fact  not  put  in  issue  by  8peci8ik»n«e 
the  pleadings  may  be  tried  by  a  jury,  upon  an  order  for  oieJdin^,  ^ 
the  trial  stating  distinctly  and  plainly  the  question  of  fact 
to  be  tried ;  and  such  order  is  the  only  authority  neces- 
sary for  a  trial. 


TITLE  II. 

OF  THE  TIME  OF  COMMENCING  CIVIL  ACTIONS. 

Chapter     I.   The  time  of  commencing  actions  in  geiierah 

II.    The  time  of  commencing  actions  for  the  recovery 
of  real  property. 
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Chapter  III.   The  time  of  commencing  actions  other  than  for 

the  recovery  of  real  property, 
lY.   General  provisions  as  to  the  time  of  comm/efiiciny 
actions. 


CHAPTER  I. 

THE  TIME  OF  COMMENCING  ACTIONS  IN   GENERAL. 
Sectioh  312.  Commencement  of  civil  actions. 

Commence.        Sec.  812.     Civil  actions  Can  only  be  commenced  within 
actioDA.         the  periods  prescribed  in  this  title,  afler  the  cause  of  action 
shall  have  accrued,  except  where,  in  special  cases,  a  differ- 
ent limitation  is  prescribed  by  statute. 

Statates  of  1850,  p.  343. 


CHAPTER  II. 

THE   TIME   OF   COMMENCING  ACTIONS  FOR  THE   RECOVERT  OF 

REAL  PROPERTY. 

Section  316.  When  the  people  will  not  sne. 

310.  When  action  cannot  be  brought  by  grantee  from  the  state. 

317.  When  actions  by  the  people  or  their  grantees  are  to  be  brought 

within  fire  years. 

318.  Seisin  within  five  years,  when  necessary  in  action  for  real 

property. 

319.  Such  seizin,  when  necessary  in  action  or  defence  arising  out 

of  title  to  or  rents  of  real  property. 

320.  Seisin  within  two  years  necessary  in  actions   for  mining 

claims. 

321.  Such  seizin,  when  necessary  in  action  or  defence  arising  out 

of  title  to  or  rents  of  mining  claims. 

322.  Entry  on  real  estate. 

323.  Possession,  when  presumed.    Occupation  deemed  under  legal 

title,  unless  adverse. 

324.  Occupation   under  written    instrument  or  judgment,  when 

deemed  adverse. 
826.  What  constitutes  adverse  possession  under  written  instrument 
or  judgment. 

326.  Premises  actually  occupied  under  claim  of  title  deemed  to  be 

held  adversely. 

327.  What  constitutes  adverse  possession  under  claim  of  title  not 

written. 


► 
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SxcTioir  328.  Eelation  of  landlord  and  tenant  as  affecting  adrene  posses- 
sion. 

329.  Right  of  possession  not  affected  by  descent  oast. 

330.  Certain  disabilities  exdnded  from  time  to  commenoe  actions. 

Sio.  315.     The  people  of  this  state  will  not  sue  any   when  the 
person  for  or  in  respect  to  any  real  property,  or  the  issues  S^t^e. 
or  profits  thereof,  hy  reason  of  the'  right  or  title  of  the 
people  to  the  same,  unless — 

1.  Sach  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
is  commenced ;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  within  the  space  of  ten  years. 

Statutes  of  1850,  p.  348. 

Seo.  816.    No  action  can  be  brought  for  or  in  respect  when  action 

,  1    •      •  I  cannot  be 

to  real  property  by  any  person  claiming  under  letters  brought  by 

patent  or  grants  from  this  state,  unless  the  same  might  ^  uie 

have  been  commenced  by  the  people  as  herein  specified,  '^^ 
in  case  such  patent  had  not  been  issued  or  grant  made. 

Statutes  of  1850,  p.  343. 

Skc.  317.    When  letters  patent  or  &:rants  of  real  prop-  whonoc- 

r      «-      tionsbythe 

erty,  issued  or   made   by  the  people  of  this  state,  are  people  or 
declared  void  by  the  determination  of  a  competent  court,  tee*  ore  to 
rendered  upon  an  allegation  of  a  fVaudulent  suggestion,  with^^e 
or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of 
a  material  fact,  or  wrongful  detaining,  or  defective  title, 
in  such  case  an  action  for  the  recovery  of  the  property  so 
conveyed  may  be  brought  either  by  the  people  of  this 
state,  or  by  any  subsequent  patentee  or  grantee  of  the 
same  property,  his  heirs  or  assigns,  within  ^ve   years 
after  such  determination,  but  not  after  that  period. 

Statutes  of  1850,  p.  343. 

Skc.  318.  No  action  for  the  recovery  of  real  property,  seixinwiUiin 
or  for  the  recovery  of  the  possession  thereof,  can  be  wh^enMces- 
maintained,  unless  it  appear  that  the  plaintiff,  his  ances-  for^mi*^  ^ 
tor,  predecessor  or  grantor,  was  seized  or  possessed  of 
the  property  in  question,  within  five  years  before  the 
commencement  of  the  action. 

SUtutes  of  1863,  p.  325. 


property. 
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Sooh  seisin, 
when  neces- 
sary in  action 
or  defence 
arising  out 
of  title  to  or 
rents  of  min- 
ing clainis. 


Entry  on 
real  estate. 


Possession  I 
when  pre- 
sumed. 


Seo.  319.  No  cause  of  action,  or  defence  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rents  or 
profits  out  of  the  same,  can  be  effectual,  unless  it  appear 
that  the  person  prosecuting  the  action,  or  making  the 
defence,  or  under  whose  title  the  action  is  prosecuted  or 
the  defence  is  roade,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
premises  in  question  within  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which  such  action  is 
prosecuted  or  defence  made. 

Statutes  of  1863,  p.  325. 

Sec.  320.  No  action  for  the  recovery  of  property  in 
mining  claims,  or  for  the  recovery  of  the  possession 
thereof,  can  be  maintained,  unless  it  appears  that  the 
plaintiff,  his  ancestor,  predecessor  or  grantor,  was  seized 
or  possessed  of  the  property  in  question  within  two 
years  before  the  commencomeDt  of  t]iis  action. 

StatnteB  of  1864,  p.  91. 

Sec.  321.  No  cause  of  action,  or  defence  to  an  action, 
arising  out  of  the  title  to  property  in  mining  claims,  or  to 
the  rents  or  profits  thereof,  can  be  effectual,  unless  it 
appear  that  the  person  prosecuting  the  action  or  makiog 
the  defence,  or  under  whose  title  the  action  is  prosecuted 
or  the  defence  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
property  in  quesiion  within  two  years  before  the  com- 
mencement of  the  act  in  respect  to  which  such  action  is 
prosecuted  or  defence  made. 

SUtates  of  1864,  p.  9k. 

Sec  322.  No  entry  upon  real  estate  is  deemed  suffi- 
cient or  valid  as  a  claim,  unless  an  action  be  commenced 
thereupon  within  one  year  after  making  such  entry,  and 
within  five  years  from  the  time  when  the  right  to  make 
it  descended  or  accrued. 

Stetutes  of  1863,  p.  325. 

Seo.  823.  In  every  action  for  the  recovery  of  real 
property,  or  the  possession  thereof,  the  person  establish- 
ing a  legal  title  to  the  property  is  presumed  to  have  been 
possessed  thereof  within  the  time  required  by  law,  and 
the  occupation  of  the  property  by  any  other  person  is 


OF  CALIFORNIA.  79 

deemed  to  have  been  under  and  in  sabordi nation  to  the  occupation 

legal  title,  unless  it  appear  that  the  property  has  been  doriogoi 

held  and  possessed  adversely  to  such  legal  title,  for  five  MWe»e? 
years  before  the  commencement  of  the  action. 

statutes  of  1850,  p.  343. 

Sec.  824.     When  it  appears  that  the  occupant,  or  those  Occapation 

ander  writ- 

under  whom  he  claims,  entered  into  the  possession  of  teninatru- 

meat  or 

the  property  under  claim  of  title,  exclusive  of  other  judgment, 
nght,  founding  such  claim  upon  a  written  instrument,  as  adyem. 
being  a  conveyance  of  the  property  in  question,  or  upon 
the  decree  or  judgment  of  a  competent  court,  and  that 
there  has  been  a  continued  occupation  and  possession  of 
the  property  included  in  such  instrument,  decree  or  judg- 
ment, or  of  some  part  of  the  property,  under  such  claim, 
for  five  years,  the  property  so  included  is  deemed  to  have 
been  held  adversely,  except  that  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Statutes  of  1860,  p.  343. 

Sec.  325.     For  the  purpose  of  constituting  an  adverse  wbatconsu- 

,  ,  tutes  adverse 

possession  by  any  person  claiming  a  title  founded  upon  a  posseaBion 
written   instrument,   or  a  judgment  or  decree,  land   is  teninitrti- 
deemed  to  have  been  possessed  and  occupied  in  the  fol-  judgment. 
lowing  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclos- 
nre. 

8.  Where,  although  not  inclosed,  it  has  been  used  for 
the  supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of 
husbandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant. 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed  according  to  the 
asoal  course  and  custom  of  the  adjoining  countr}'',  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  and  cultivated. 

Stotntes  of  1850,  p.  843. 

Sec.  326.  Where  it  appears  that  there  has  been  an 
actual  cohtinned  occupation  of  land,  under  a  claim  of  title, 
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Premiaes 
actually 
occupied 
under  claim 
of  title 
deemed  to 
bo  held 
advenely. 


What  coDBtl. 
tutesadTerae 
poMMMrion 
under  claim 
of  Utle  not 
written. 


exolasive  of  any  other  right,  bat  not  founded  upon  a 
written  instrument,  judgment  or  decree,  the  land  so  acta- 
allj  occupied,  and  no  other,  is  deemed  to  have  been  held 
adversely. 

Statutes  of  1850,  p.  344. 

Seo.  327.  For  the  purpose  of  constituting  an  adverse 
possession,  by  a  person  claiming  title  not  founded  upon  a 
written  instrument,  judgment  or  decree,  land  is  deemed 
to  have  been  possessed  and  occupied  in  the  following 
cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  indoa- 
ure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

BUtntes  of  1860,  p.  844. 


Relation  of 
landlord  and 
tenant,  aa 
affecting 
adrerse 


Sso.  328.  When  the  relation  of  landlord  and  tenant 
has  existed  between  any  persons,  the  possession  of  the 
tenant  is  deemed  the  possession  of  the  landlord* until  the 
expiration  of  five  years  from  the  termination  of  the  ten- 
ancy, or  where  there  has  been  no  written  lease,  until  the 
expiration  of  ^yq  years  from  the  time  of  the  last  payment 
of  rent,  notwithstanding  that  such  tenant  may  have 
acquired  another  title,  or  may  have  claimed  to  hold 
adversely  to  his  landlord.  But  such  presumptions  cannot 
be  made  after  the  periods  herein  limited. 

Statatet  of  I860,  p.  844. 


Right  of 
poBseaeion 
not  affected 
by  descent 
cast. 


Sec.  829.  The  right  of  a  person  to  the  possession  of 
real  property  is  not  impaired  or  affected  by  a  descent  cast 
in  consequence  of  the  death  of  a  person  in  possession  of 
such  property. 

Statates  of  1850,  p.  344. 


9^.?^.  Sec.  330.    If  a  person  entitled  to  commence  an  action 

dlaabilitlei  '^ 

excluded        for  the  rccovcry  of  real  property,  or  for  the  recovery  of 
to  commence  the  posscssiou  thcrcof,  Or  to  make  any  entry  or  defence 
founded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  be  at  the  time  such  title  first 
descends  or  accrues,  either — 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution 
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upon  conviction  of  a  crimioal  offence,  for  a  term  less  than  Certain 
for  life;  or,  exdnded 

4.  A  married  woman,  and  her  husband  be  a  necessary  tooommenott 
party  with  her  in  commencing  such  action  or  making       ^°"' 
such  entry  or  defence. 

The  time  during  which  such  disabilil^  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action  or  the  making  of 
such  entry  or  defence,  but  such  action  may  be  commenced, 
or  entry  or  defence  made,  within  the  period  of  five  years 
after  sach  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability;  but 
such  action  shall  nqt  be  commenced,  or  entry  or  defence 
made,  afier  that  period. 

Statutes  of  1863,  p.  325. 


NoTB.— The  preceding  chapter  embodies  the  prorisions  of 
existiDg  statates  relative  to  the  time  of  commencing  actions 
for  the  recovery  of  real  property.  They  hare  been  carefally 
rerised  and  placed  in  logical  order,  bnt  no  snbatantial  changes 
have  been  made.  Section  6  of  the  act  of  1863  (Stat.  1863, 
p.  325)  provides,  among  other  things,  that  "any  person 
claiming  real  property,  or  the  possession  thereof,  or  any 
right  or  interest  therein,  under  title  derived  from  the 
Spanish  or  Mexican  goremments,  or  the  authorities  thereof, 
which  shall  not  have  been  finally  confirmed  by  the  gor- 
emment  of  the  United  States,  or  its  legally  constituted 
authorities,  more  than  five  years  before  the  passage  of  this 
act,  may  have  five  years  after  the  passage  of  this  act 
in  which  to  commence  his  action  for  the  recovery  of  such 
nal  property,  or  the  possession  thereof,  or  any  right  or 
interest  therein,  or  for  rents  or  profits  out  of  the  same,  or 
^  to  make  his  defence  to  an  action  founded  upon  the  title 

'^  thereto ;    and  provided,  further,  that  nothing  in  this  act 

contained  shaU  be  so  construed  as  to  extend  or  enlarge 
the  time  for  oommenoing  actions  for  the  recovery  of  real 
estate  or  the  possession  thereof,  under  title  derived  from 
Spanish  or  Mexican  governments,  in  a  case  where  final  con- 
firmation has  already  been  had,  other  than  is  now  allowed 
under  the  act  to  which  this  act  is  amendatory."  As  the 
tine  fixed  in  this  statute  has  expired,  and  all  rights  that 
have  accrued  under  it  are  preserred  by  the  saving  clause  in 
the  preliminary  part  of  this  code,  it  is  thought  unnecessary 
to  insert  any  provisions  excepting  lands  within  those 
grants  from  the  operation  of  the  general  rule  relating  to 
real  actions. 

11 
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CHAPTEB  III. 


Periods  of 
llinitatlon 
preacribedL 


Within  flye 
yean. 


Within  foar 
yean. 


Within  three 
yean. 


THE  TIME  OF  COMMENOINO  ACTIONS  OTHER  THAN   FOR  THB 

REOOYERT  OF  REAL  PROPERTY. 

Sechoh  835.  Periods  #f  limitation  presoribed. 

336.  Within  fire  years. 

837.  Within  fonr  years. 

338.  Within  three  years. 

339.  Within  two  years. 

340.  Within  one  year. 

341.  Within  six  months. 

342.  Same. 

343.  Actions  for  relief  not  hereinbefore  provided  for. 

344.  Where  cause  of  action  aoornes  on  mutual  aceonnt. 

345.  Actions  by  the  people  subject  to  the  limitations  of  this  chap- 

ter. 

Sec.  385.  The  periods  prescribed  iD  sectioD  three  hun- 
dred and  twelve  for  the  commencemeDt  of  actions  other 
than  for  the  recovery  of  real  property,  are  as  follows: 

Seo.  836.    Within  five  years: 

An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  state  within  the  United 
States. 

Statutes  of  1850,  p.  343. 

Sec.  837.     Within  four  years : 

An  action  upon  any  contract,  obligation  or  liability 
founded  upon  an  instrument  in  writing. 

SUtutes  of  1850,  p.  343. 

■ 

Sso.  388.     Within  three  years : 

1.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture. 

2.  An  action  for  trespass  upon  real  property. 

8.  An  action  for  taking,  detaining  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property. 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mis- 
take. The  cause  of  action  in 'such  case  not  to  be  deemed 
to  have  accrued  until  the  discovery,  by  the  aggrieved 
party,  of  the  facts  constituting  the  fraud  or  mistake. 

Statutes  of  1850,  p.  343. 
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Seo.  339.     Within  two  years :  within  two 

1.  An  action  upon  a  contract,  obligation  or  liability,  not 
founded  npon  an  instrament  of  writing. 

2.  An  action  against  a  sheriff,  coroner  or  constable,  upon 
the  liability  incurred  by  the  doing  of  an  act  in  his  official 
capacity,  and  in  virtue  of  his  office,  or  by  the  omission  of 
an  official  duty,  including  the  non-payment  of  money  col- 
lected upon  an  execution.  But  this  subdivision  does  not 
apply  to  an  action  for  an  escape. 

3.  An  action  upon  a  judgment  or  upon  a  contract,  obli- 
gation or  liability  for  the  payment  of  money  or  damages, 
foanded  upon  an  instrument  in  writing,  executed  out  of 
ibis  state. 

4.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  of  another. 

NoTB. — The  flrat  and  second  snbdirisions  are  based  upon 
acto  of  1850  anA  1859  (Stat  1850,  p.  S43;  1859,  p.  300). 
The  third  subdirislon  is  a  snbstitnte  for  the  nnnierons  pro- 
Tiaiont  relative  to  the  time  in  which  actions  may  be  eom- 
menced  upon  liabUities  incnrred  without  the  state,  and 
founded  upon  judgments  or  written  instruments.  The  fourth 
subdivision  is  based  upon  act  of  1802  (Stat  1802,  p.  447). 

Sec.  340.     Within  one  year :  within  one 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  ^^^^' 
where  the  action  is  given  to  an  individual,  or  to  an  indi- 
vidual and  the  state,  except  where  the  statute  imposing  it 
prescribes  a  different  limitation. 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty 
to  the  people  of  this  state. 

3.  An  action  for  libel,  slander,  assault,  battery  or  false 
imprisonment. 

4.  An  action  against  a  sheriff,  or  other  officer,  for  the 
escape  of  a  prisoner,  arrested  or  imprisoned  on  civil 
process. 

5.  Upon  a  contract,  obligation  or  liability  for  the  pay- 
ment of  money  incurred  out  of  this  state  and  not  founded 
upon  a  written  contract. 

NoTB. — Firtt  four  sabdirisions  are  based  upon  statutes  of 
1850,  p.  843.    The  fifth  subdiTbion  is  new. 

Seo.  341.    Within  six  months:    An  action  against  an  within dz 
officer,  or  officer  de  facto,  engaged  in  the  collection  of  °^^ 
taxes : 
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1.  For  money  paid  to  any  such  officer  under  protest, 
or  seized  by  such  officer  in  bis  official  capacity  as  a  collector 
of  taxes,  and  which,  it  is  claimed,  oagbt  to  be  refunded. 

2.  To  recover  any  goods,  wares,  merchandise  or  other 
property,  seized  by  any  such  officer  in  bis  official 
capacity  as  tax  collector,  or  to  recover  the  price  or  value 
of  any  goods,  wares,  merchandise  or  other  personal  prop- 
erty so  seized,  or  for  damages  for  the  seizure,  detention, 
sale  of  or  injury  to  any  goods,  wares,  merchandise  or 
other  personal  property  seized,  or  for  damages  done  to  any 
person  or  property  in  making  any  such  seizure. 

StatQkea  of  1859,  p.  806. 

Seo.  342.  Actions  on  claims  against  a  county,  which 
have  been  rejected  by  the  board  of  supervisors,  must  be 
commenced  within  six  months  after  the  first  rejection 
thereof  by  such  board. 

Actions  for         Sbc.  348.    An  action  for  relief  not  hereinbefore  provided 

relief  not  i  «  a  i 

hereinbefore   for  must  bc  commcnced  withm  four  years  ailer  the  cause 
of  action  shall  have  accrued. 

Statates  of  1860,  p.  848. 


Same. 


Where  cause 
of  action 
accmeson 
mutual 
account. 


Sso.  344.  In  an  action  brought  to  recover  a  balance 
due  upon  a  mutual,  open  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the 
cause  of  action  is  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side. 

Statates  of  1860,  p.  348. 


Actions  by 
the  people 
Butdect  to 
thellmita. 
tions  of  this 
chapter. 


Sec.  345.  The  limitations  prescribed  in  this  chapter 
apply  to  actions  brought  in  the  name  of  the  state,  or  for 
the  benefit  of  the  state,  in  the  same  manner  as  to  actions 
by  private  parties. 

Statates  of  1850,  p.  348. 
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CHAPTER  IV. 

QJSNEBAL    PB0VIBI0N8    AS    TO    THB    TIMB    OJt    COMMSNOINQ 

ACTIONS. 

Sscnoir  350.  When  an  action  is  eommenoed. 

351.  Exception,  whore  defendant  is  ont  of  the  state. 
852.  Bzeeptlon  as  to  penons  ander  disabilides. 

353.  ProYision  where  person  entitled  dies  before  limitation  expires. 

354.  In  suits  by  alieos,  time  of  war  to  be  deducted. 

355.  Provision  where  judgment  has  been  rerersed. 

356.  Provision  where  action  is  stayed  by  ii^unction. 

357.  Disability  must  exist  when  right  of  notion  aoomed. 

358.  HVhen  two  or  more  disabilities  exist,  etc. 

359.  This  title   not  applicable  to  actions  against  directors,  etc. 

Limitations  in  snch  cases  prescribed. 
300.  Acknowledgment  or  new  promise  must  be  in  writing. 
861.  Limitation  laws  of  other  states,  efTect  of. 
362.  Existing  eaosos  of  motion  not  affected. 

'  Sbo.  350.    An  action  is  commenced,  within  the  mean-  when  an 

iDg  of  this  title,  when  the  complaint  is  filed.  commenced. 

'«  Statutes  of  1850,  p.  343. 

[ 

Sec  351.    If,  when  the  cause  of  action  accrues  against  Bxcepuon, 
a  person,  he  is  oat  of  the  state,  the  action  may  be  com-  fendantia 
menced  within  the  term  herein  limited,  after  his  return  ^to. 
to  the  state,  and  if,  after  the  cause  of  action  accrues,  he 
departs  from  the  state,  the  time  of  his  absence  is  not  part 
of  the  time  limited  for  the  commencement  of  the  action. 

SUtntes  of  1850,  p.  343. 

Sec.  352.    If  a  person  entitled  to  bring  an  action,  men-  Exception 

aa  to  penons 

tioned  in  chapter  three  of  this  title,  be  at  the  time  the   under  diaa- 
cause  of  action  accrued,  either — 
'  1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
Quder  the  sentence  of  a  criminal  court  for  a  term  less 
than  for  life ;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action. 

The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 

SUtntes  of  1863,  p.  325. 
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Provision 
where  per- 
son entitled 
dies  before 
limitation 
expiree. 


Seo.  853.  If  a  person  eDtitled  to  bring  an  action  die 
before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  canse  of  action  survive,  an 
action  may  be  commenced  by  his  representatives,  after 
the  expiration  of  that  time,  and  within  six  months  from 
his  death.  If  a  person  against  whom  an  action  may  be 
brought,  die  before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause  of  action  sur- 
vive, an  action  may  be  commenced  against  his  represent- 
atives after  the  expiration  of  that  time,  and  within  one 
year  after  the  issuing  of  letters  testamentary  or  of 
administration. 

Statates  of  1850,  p.  Sid. 


In  suits  by 
aliena,  time 
of  war  to  be 
deducted. 


Sec.  354.  When  a  person  is  an  alien  subject,  or  citizen 
of  a  country  at  war  with  the  United  States,  the  time  of 
the  continuance  of  the  war  te  not  part  of  the  period 
limited  for  the  commencement  of  the  action. 

Statutes  of  1850,  p.  343. 


Provision 
where  Judg* 
ment  has 
been  re- 
Tersed. 


Sec.  355.  If  an  action  is  commenced  within  the  tiine 
prescribed  therefor,  and  a  judgment  therein  for  the  pliiin- 
tiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may  com- 
mence a  new  action  within  one  year  after  the  reversal. 

statutes  of  1850,  p.  343. 


ProTijrion 
where  action 
is  i-tayed  by 
i  Inunction. 


Disability 
must  exist 
when  ri^t 
of  action 
accrued. 


When  two 
or  more 
diMbiiides 
exist,  etc. 


Seo.  356.  When  the  commencement  of  an  action  is 
stayed  by  injunction  or  statutory  prohibition,  the  time  of 
the  continuance  of  the  injunction  or  prohibition  is  not 
part  of  the  time  limited  for  the  commencement  of  the 
action. 

Statutes  of  1850,  p.  343. 

Seo.  357.  Ko  person  can  avail  himself  of  a  disability, 
unless  it  existed  when  his  right  of  action  accrued. 

Statutes  of  1850,  p.  343. 

Sec.  858.  When  two  or  more  disabilities  co-exist  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not 
attach  until  they  are  removed. 

statutes  of  1850,  p.  343. 


Sec  859.    This  title  does  not  affect  actions  against 
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directors  or  stockholders  of  a  corporatioti,  to  recover  a  This  title  not 

penalty  or  forfeitare  imposed,  or  to  enforce  a  liability  to  actions 

created  by  law;  bat  sacb  actions  must  be  brought  within  recton,etc. 

three  years  after  the  discovery  by  the  aggrieved  party  of  in TuS^SIU 

the  facts  upon  which  the  penalty  or  forfeitare  attached,  p"^*^*^*^* 
or  the  liability  was  created. 

Statutes  of  1850,  p.  843. 

Seo.  360.    No  acknowledfi^mont  or  promise  is  sufficient  Acknowiedg. 

.  ,  /,  ,       .  t  1  .    1     -        ment  or  new 

evidence  of  a  new  or  continuing  contract,  by  which  to  promise 
take  the  case  oat  of  the  operation  of  this  title,  unless  the   writing. 
same  is  contained  in  some  writing,  signed  by  the  party  to 
be  charged  thereby. 

Statates  of  1850,  p.  843. 

Seo.  361.    When  a  cause  of  action  has  arisen  in  another   limitation 

A        .  1111  1  o  laws  of  Other 

State,  or  m  a  foreign  couatry,  and  by  the  laws  thereof  an  states, effect 
action  thereon  cannot  there  be  maintained  against  a  per- 
son by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  against  him  in  this  state,  except  in 
favor  of  a  citizen  thereof,  who  has  held  the  cause  of  action 
from  the  time  it  accrued. 

statutes  of  1852,  p.  161. 

Sec.  362.    This  title  does  not  extend  to  actions  already   Existing 
commenced,  nor  to  cases  where  the  time  prescribed  in   action  not 
any  existinor  statute  for  acquiring  a  right  or  barring  a 
remedy  has  fully  run,  but  the  laws  now  in  force  are  appli- 
cable to  such  actions  and  cases,  and  are  repealed  subject 
to  the  provisions  of  this  section. 


TITLE    III. 

OF  THE  PARTIES  TO  CIVIL  ACTIONS. 

Sbctio!!  367.  Aotion  to  be  in  name  of  party  in  interest. 

388.  Assignment  of  thing  in  action  not  to  pr^adice  defence. 

369.  Executor,  tmatee,  etc.,  may  sue  without  joining  the  persons 

beneficially  interested. 

370.  When  a  married  woman  is  a  party — actions  by  and  againsL 
871.  Wife  may  defend,  when. 

372.  Infant  to  appear  by  guardian. 

373.  Quardian,  how  appointed. 
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Sectiom  374.  Unmarried  female  may  sae  for  ber  own  sedaetion. 

375.  Father*  etc.,  may  sne,  for  aeduction  of  daughter,  etc. 

376.  Father,  etc.,  may  sue,  for  iigury  or  death  of  child. 

377.  When  representatiTes  may  sue  for  death  of  one  caused  by  tlie 

wrongAil  act  of  another. 

378.  Who  may  be  joined  as  plaintiffs. 

379.  Who  may  be  joined  as  defendants. 

380.  Parties  in  interest,  when  to  be  joined.    When  one  or  more 

may  sue  or  defend  for  the  whole. 

381.  Plaintiff  may  sue  in  one  action  the  different  parties  to  com- 

mercial paper. 

382.  Tenants  in  common,  etc.,  may  sorer  in  bringing  or  defending 

actions. 

383.  Action,  when  not  to  abate  by  death,  marriage  or  other  disa- 

bility.   Proceedings  in  such  case.  ' 

384.  Another  person  may  be  substituted  for  the  defendanL 

385.  Intervention,  when  it  takes  place  and  how  made. 

386.  Associates  may  be  sued  by  name  of  association. 

387.  Court,  when  to  decide  controversy  or  to  order  other  parties  to 

be  broaght  in. 

Action  to  be       Sec  367.    (§4)    Everj  actiOH  muBt  be  prosecated  id 
party  in        the  name  of  the  real  party  in  interest,  except  as  provided 
in  section  three  hundred  and  sixty-nine. 

Statutes  of  1864,  p.  29. 

Assignment  Seo.  368.  (§  5.)  In  the  case  of  an  assignment  of  a 
actfon°not°to  thing  iQ  action,  the  action  by  the  assignee  is  withoat  pre- 
defencer'  judicc  to  any  set-off  or  other  defence  existing  at  the  time 
of,  or  before,  notice  of  the  assignment;  but  this  section 
does  not  apply  to  a  negotiable  promissory  note  or  bill  of 
exchange,  transferred  in  good  faith  and  upon  good  consid- 
eration, before  maturity. 

Executor,  Sec.  869.    f  §  6  )  An  executor  or  administrator,  or  trus- 

truatee,  etc,  ^  \^       ^  ,  ,        .       , 

marsae        tce  of  an  cxpress  trust,  or  a  person  expressly  authorized 

Joining  the     by  statutc,  may  sue  without  joining  with  him  the  persons 

beneficially    for  whosc  benefit  the  action  is  prosecuted.      A  persou 

with  whom,  or  in  whose  name,  a  contract  is  made  for  the 

benefit  of  another,  is  a  trustee  of  an  express  trust,  within 

the  meaning  of  this  section. 

Statutes  of  1854,  p.  84. 

wbenamar-      Sec.  370.    (§  7.)  When  a  married  woman  is  a  party, 
is  a  party—    her  husbaud  must  be  joined  with  her,  except — 
and^^QBt.       1.  When  the  action  concerns  her  separate  property  or 
her  right  or  claim  to  the  homestead  property,  she  may 
sue  alone.  * 
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2.  When  the  action  is  between  herself  and  her  hasband 
she  may  sue  or  be  saed  alone. 

3.  When  she  is  living  separate  and  apart  from  her  hns- 
>  bandy  sho  may  sue  or  be  sued  alone. 

Btatates  of  1868,  p.  650. 

Note. — The  third  subdivinon  is  taken  flrom  the  statates 
of  1870,  p.  226. 

Sbo.  871.    (§8.)  Ifahasband  and  wife  be  saed  together,  T^ifemay 
the  wife  may  defend  for  her  own  right,  and  if  the  hus- 
band neglect  to  defend,  she  may  defend  for  his  right  also. 

■ 

NoTB. — The  words  "  and  if  the  husband  neglect,"  etc., 
are  added  to  the  original  provisions  of  section  8  of  the 
practice  act. 

Sec.  372.    (§  9.)  When  an  infant  is  a  party  he  must  insmtto 
^  appear  by  guardian,  who  may  be  appointed  by  the  court  gnanuan. 

ID  which  the  action  is  prosecuted,  or  by  a  judge  thereof, 
or  a  county  judge. 

K  Seo.  373.    (§  10.)  The  guardian  must  be  appointed  as  ?^"^*^  . 

1  follows :  ed. 

1.  When  the  infant  rs  plaintiff:  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years ;  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant. 

2.  When  the  infant  is  defendant:  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years  and 
apply  within  ten  days  after  the  service  of  tbe  summons; 

^  if  he  be  under  the  age  of  fourteen,  or  neglect  so  to  apply, 
then  upon  the  application  of  any  other  party  to  the 
action,  or  of  a  relative  or  friend  of  the  infant. 

Sec.  374.    An  unmarried    female    may  prosecute,   as  unmarried 
plaintiff,  an  action  for  her  own  seduction,  and  may  recover  sue.  for  hw 

^ .         ,  ,'      J  •  1  own  6ediic> 

therein  such  damages,  pecuniary  or  exemplary,  as  are  tion. 
assessed  in  her  favor. 

NoTB. — This,  and  the  sncceeding  section,  are  new — 
introduced  by  the  commissioners.  At  present,  the  action 
mast  be  in  the  name  of  the  parent,  or  one  who  stands  in 
that  relation,  and  is  supported  by  the  fiction  that  he  has 
suffered  pecuniary  injury  by  loss  of  service,  etc.  The 
object  of  these  sections  is  to  proride  a  remedy  in  favor  of 
the  party  injured,  and  to  make  the  law,  in  this  respect, 

12 
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Father,  etc, 
niay  sue  tor 
•eduction  of 
daughter, 
etc. 
N.  d. 


barmoDioufl  with  the  declaration  of  the  code,  "  thai  all 
actions  must  be  prosecnted  in  the  name  of  the  real  party," 
etc. 

Seo  875.  A  father,  or  in  case  of  his  death  or  desertion 
of  his  family,  the  mother,  may  prosecute  as  plaintiff  for 
the  seduction  of  the  daughter,  and  the  guardian  for  the 
seduction  of  the  ward,  though  the  daughter  or  ward  bo 
not  living  with  or  in  the  service  of  the  plaintiff  at  the 
time  of  the  seduction  or  afterwards,  and  there  bo  no  loss 
of  service. 

pather.etc.,       Seo.  876.   (§11.)  Afather.or in caseofhis death ordeser- 

may  lae  fojr  nu        ^ 

injury  or       tion  of  his  family,  the  mother,  may  maintain  an  action  for 

death  of  >         ^ 

child.  the  injury  or  death  of  a  child,  and  a  guardian  for  the  injury 

or  death  of  bis  ward. 


When  repro* 
aentatiTee 
may  sue  tor 
death  of  one 
caoMd  by 
the  wrong- 
ful act  of 
another. 


Seo.  877.  When  the  death  of  a  person  is  caused  by  the 
wrongful  act  or  neglect  of  another,  his  representatives 
may  maintain  an  action  for  damages  against  the  person 
causing  the  death,  or  when  the  death  of  a  person  is  caused 
by  an  injury  received  in  falling  through  any  opening  or 
defective  place  in  any  sidewalk,  street,  alloy,  square  or 
wharf,  his  personal  representatives  may  maintain  an  a  :tion 
for  damages  against  the  person  whose  duty  it  was,  at  the 
time  of  the  injury,  to  have  kept  in  repair  such  sidewalk 
or  other  place.  In  every  such  action,  the  jury  may  give 
such  damages,  pecuniary  or  exemplary,  as,  under  all  the 
circumstances  of  the  case,  may  to  them  seem  just. 

Note. — The  preceding  section  is  intended  as  a  substi- 
tute for  "an  act  requiring  compensation  for  causing 
death  by  wrongful  act,  neglect  or  default."  (Stat  1R62, 
p.  447.)  The  portion  of  that  act  relating  to  the  time  in 
which  the  action  mai^t  be  commenced  is  inserted  in  chapter 
3  of  the  title  relating  to  the  time  in  which  eivil  actions 
must  be  commenced. 


WhomaT 
be  Joined  as 
plaintUb. 


Who  may 
be  Joined  as 
defendants. 


Seo.  878.  (§12.)  All  persons  having  an  interest  in  the  sub- 
ject of  the  action  and  in  obtaining  the  relief  demanded,  may 
be  joined  as  plaintiffs,  except  when  otherwise  provided  in 
this  title. 

Sec  879.  (§18.)  Any  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  controversy  adverse  to 
the  plaintiff,  or  who  is  a  necessary  party  to  a  complete 
determination  or  settlement  of  the  question  involved 


I 


'1 
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therein.  And  in  an  action  to  determine  the  title  or  right 
of  possession  to  real  property  which,  at  the  time  of  the 
commencement  of  the  action,  is  in  the  possession  of  a 
tenaDt,  the  landlord  may  be  joined  as  a  party  defendant. 

NoTS. — The  lut  olanse  is  added  to  ayoid  the  rule  laid 
down  Id  Dimick  tb.  Beringer  (32  Cal.  488)  that  "  when 
the  premises  are  in  possession  of  a  tenant^  the  tenant  is, 
and  the  landlord  is  not,  a  proper  party  defendant."  All 
who  have  giren  the  subject  any  consideration,  will  epncede 
that  the  plaintiff  onght  to  have  the  right  to  make  the 
landlord  a  party  to  the  action,  and  to  bind  him  by  the 
judgment^  otherwise  he  would  in  ereiy  such  case  be  driven 
to  two  actions  to  determine  what  could  as  well  be  settled 
in  one. 

Sec.  380.    (§14.)  Of  the  parties  to  the  action,  those  who  Parties  in 
arennited  in  interest  must  be  joined  as  plaintiffs  or  defend-  whentobe 

^  ^  Joined. 

ants;  but  if  the  consent  of  any  one  who  should  have  been   when  one  or 
joined  as  plaintiff  cannot  be  obtained,  he  may  be  made  a  ra?orXind 
defendant,  the  reason  thereof  being  stated  in  the  com-  **'***«^**®"* 
plaint;  and  when  the  question  is  one  of  a  common  or 
general  interest,  of  many  persons,  or  when  the  parties 
are  numerous,  and  it  is  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the 
benefit  of  all. 

Sec.  881.    (§15.)  Persons  severally  liable  upon  the  same  Plaintiff 
obligation  or  instrument,  including,  the  parties  to  bills  of  oneaction 
exchange  and  promissory  notes,  and  sureties  on  the  same  parties  to 

,        commercial 

or  separate   instruments,  may  all   or  any  of  them   be  paper, 
included  in  the  same  action,  at  the  option  of  the  plaintiff. 

Sec.  882.    All  persons  holding  as  tenants  in  common,  Tenantain 

.    .  1         1  1  11      common, 

joint  tenants  or  coparceners,  or  any  number  less  than  all,  etc.,  may 
may  jointly  or  severally  commence  or  defend  any  civil  bringing  or 
.  action  or  proceeding  for  the  enforcement  or  protection  of  actions?^ 
the  rights  of  such  party. 

statutes  of  1867,  p.  62. 

Seo.  883.    (§16.)  An   action  or  proceeding  does  not  Action«when 

abate  by  the  death,  marriage  or  other  disability  of  a  by  death, 

party,  or  by  the  transfer  of  any  interest  therein,  if  the  or  other 

cause  of  action  survive  or  continue.    In  case  of  the  death,  proceed^gs 

marriage  or  other  disability  of  a  party,  the  court,  on  mo-  *»^ ■«*<»*»• 
tion,  may  allow  the  action  or  proceeding  to  be  continued 
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Another  per- 
son maj  be 
Bubetituted 
for  the  de- 
feodast. 


Intenren- 
tioo,  when  It 
takes  place, 
and  how 
made. 


by  or  against  his  represeatative  or  successor  id  interest. 
In  case  of  anj  other  transfer  of  interest,  the  action  or 
proceeding  maj  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made,  to  be  substituted  in  the  action  or  pro- 
ceeding. 

8eo.  384.  (§  658.)  A  defendant  against  whom  an  action  is 
pending  upon  a  contract,  or  for  specific  personal  property, 
may,  at  any  time  before  answer,  upon  affidavit  that  a  person 
not  a  party  to  the  action  makes  against  him,  and  without 
any  collusion  with  him,  a  demand  upon  the  same  con- 
tract, or  for  the  same  property,  upon  notice  to  such  per- 
son and  the  adverse  party,  apply  to  the  court  for  an  order 
to  substitute  such  person  in  his  place,  and  discharge  him 
from  liability  to  either  party,  on  his  depositing  in  court 
the  amount  claimed  on  the  contract,  or  delivering  the 
property,  or  its  value,  to  such  person  as  the  court  may 
direct;  and  the  court  may, in  its  discretion,  make  the  order. 

Kon. — This  ia  •eetion  858  of  the  praotiee  sot,  takem 
from  ita  plaee  and  inserted  here  beoaaso  it  relates  to  parties 
to  actions. 

Seo.  385.  (§§  659, 660, 661.)  Any  person  may,  before  the 
trial,  intervene  in  an  action  or  proceeding,  who  has  an 
interest  in  the  matter  in  litigation,  in  the  success  of  either 
of  the  parties,  or  an  interest  against  both.  An  interven- 
tion takes  place  when  a  third  person  is  permitted  to  be- 
come a  party  to  an  action  or  proceeding  between  other 
persons,  either  by  joining  the  plaintiff  in  claiming  what 
is  sought  by  the  complaint,  or  by  uniting  with  the  defend- 
ant in  resisting  the  claims  of  the  plaintiff,  or  by  demand- 
ing anything  adversely  to  both  the  plaintiff  and  the 
defendant,  and  is  made  by  complaint,  setting  forth  the 
grounds  upon  which  the  intervention  rests,  filed  by  leave 
of  the  court  and  served  upon  the  parties  to  the  action  or 
proceeding,  who  may  answer  it  as  if  it  were  an  original 
complaint. 

NoTi. — This  section  is  based  upon  sections  650, 660  and 
661  of  the  practice  act,  and  is  placed  in  this  part  of  the 
code  for  the  reason  that  it  relates  to  parties. 


Seo.  386.   (§656.)  When  two  or  more  persona,  associated 
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in  any  basiness,  transact  such  basiness  under  a  common  Anoeiatee 
name,  whetber  it  comprise  tbe  names  of  sach  persons  or  by  naneof 
not,  the  associates  may  be  sued  by  snch  common  name, 
the  summons  in  sach  cases  being  served  on  one  or  more 
of  the  associates ;  and  the  judgment  in  the  action  shall 
bind  the  joint  property  of  all  the  associates,  in  the  same 
manner  as  if  all  had  been  named  defendants  and  had  been 
sued  upon  their  joint  liability. 

Kt>TE. — This  is  substftDtially  section  656  of  the  praetiee 
aoV  inserted  here  M  the  appropriate  place  for  it. 

Sio.  387.    (§  17.)  The  court  may  determine  any  contro-  conrt,  vheu 
versy  between  parties  before  it,  when  it  can  be  done  without  controreny 
prejudice  to  the  rights  of  others,  or  by  saving  their  rights ;  ^her^' 

'  but  when  a  complete  determination  of  the  controversy  brought  in. 

cannot  be  had  without  the  presence  of  other  parties,  the 
court  must  then  order  them  to  be  brought  in.  And  when, 
in  an  action  for  the  recovery  of  real  or  personal  property, 
a  person  not  a  party  to  the  action,  but  having  an  interest 
in  the  subject  thereof,  makes  application  to  tbe  court  to 

'^         be  made  a  party,  it  may  order  him  to  be  brought  in,  by  the 

!  proper  amendment. 

KoTB. — The  last  daase  is  added  to  the  original  section. 


> 


TITLE   IV, 

OF  THE  PLACE  OF  TRIAL  OF  CIVIL  ACTIONS. 

SEcnoif  302.  Certain  actions  to  be  tried  where  the  subject  or  some  part 

tiiereof  is  sitaated. 
893.  Other  actions,  where  the  caase  or  some  part  thereof  arose. 
304.  Place  of  trial  of  actions  against  counties. 

805.  Other  actions  according  to  the  residence  of  the  parties. 

806.  Action  may  be  tried  in  any  county,  unless  the  defendant 

demand  a  trial  in  the  proper  county. 
307.  Place  of  trial  may  be  changed  in  certain  cases. 

808.  When  judge  is  disqnalilied,  cause  to  be  transferred. 

809.  Papers  to  be  transmitted.     Costs,  etc.    Jurisdiction,  etc. 
400.  Proeeedings  after  judgment  in  certain  cases  transferred. 

Certain  ac« 

Sso.  392.    (§18.)  Actions  for  the  following  causes  must  tri^  where 
be  tried  in  the  county  in  which  the  subject  of  the  action,  or  wm^^pLt 
or  some  part  thereof,  is  situated,  subject  to  the  power  of  ataSnd, 
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Other  ac- 
tions, wher« 
the  canae  or 
■omepart 
thereof 
uoee. 


Place  of  trial 
of  actions 
against 
oountiei. 


Other  ac- 
tions accord* 
ing  to  the 
readence  of 
the  parties. 


the  court  to  change  the  place  of  trial,  as  provided  in  this 
code: 

1.  For  the  recovery  of  real  property,  or  of  an  estate 
or  interest  therein,  or  for  the  determination,  in  any  form, 
of  such  right  or  interest,  and  for  injuries  to  real  property. 

2.  For  the  partition  of  real  property. 

8.  For  the  foreclosure  of  a  mortgage  of  real  property. 

Where  the  real  property  is  situated  partly  in  one  county 
and  partly  in  another,  the  plaintiff  may  select  either  of 
the  counties,  and  the  county  so  selected  is  the  proper 
county  for  the  trial  of  such  action. 

Sec.  893.  (§  19.)  Actions  for  the  following  causes  must 
be  tried  in  the  county  where  the  cause,  or  some  part 
thereof,  arose,  subject  to  the  like  power  of  the  court  to 
change  the  place  of  trial : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
by  statute;  except,  that  when  it  is  imposed  for  an  offence 
committed  on  a  lake,  river  or  other  stream  of  water,  sit- 
uated in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river  or  stream, 
and  opposite  to  the  place  where  the  offence  was  com- 
mitted. 

2.  Against  a  public  officer  or  person  especially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of 
his  office,  or  against  a  person  who,  by  his  command  or  in 
his  aid,  does  anything  touching  the  duties  of  such  officer. 

Sec  894.  Actions  against  counties  may  be  commenced 
and  tried  in  any  county  in  the  judicial  district  in  which 
such  county  is  situated,  unless  such  actions  are  between 
counties,  in  which  case  they  may  be  commenced  and  tried 
in  any  county  not  a  party  thereto. 

Stfttntetof  1864,  p.  194. 

Sec  895.  (§  20.)  In  all  other  cases,  the  action  must 
be  tried  in  the  county  in  which  the  defendants,  or  some  of 
them,  reside  at  the  commencement  of  the  action ;  or,  if 
none  of  the  defendants  reside  in  the  state,  or,  if  residing 
in  this  state,  the  county  in  which  they  reside  is  unknown 
to  the  plaintiff,  the  same  may  be  tried  in  any  county 
which  the  plaintiff  may  designate  in  his  complaint;  and 
if  the  defendant  is  about  to  depart  from  the  state,  such 
action  may  be  tried  in  any  county  where  either  of  the 
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parties  reBide  or  service  is  had ;  sabject,  however,  to  the 
power  of  the  court  to  change  the  place  of  trial  as  pro- 
vided iD  this  code. 

Sec.  896.     If  the  county  in  which  the  action  is  com-  ^^<«^  »*7 

'  be  tried  in 

menced  is  not  the  proper  countj  for  the  trial  thereof,  the  mt  county, 
action  msLY,  notwithstanding,  be  tried  therein,  unless  the  defendant 

denuuid  a 

defendant,  before  the  time  for  answering  has  expired)  trial  in 
demand  in  writing  that  the  trial  be  had  in  the  proper  oouuty. 
county,  and  the  place  of  trial  be  thereupon  changed  by  ^ '  * 
consent  of  parties,  or  by  order  of  the  court,  as  provided 
in  the  next  section. 

Src.  397.    (§  21.)   The  court  may,  on  motion,  change  piace  of  trial 
the  place  of  trial  in  the  following  cases :  chraced  in 

1.  When  the  county  designated  in  the  complaint  is  not 
the  proper  county. 

2.  When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein. 

8.  When  the  convenience  of  witnesses  and  the  ends^of 
justice  would  bo  promoted  by  the  change. 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

Sec.  898.    If  an  action  or  proceeding  is  commenced  or  whenjadge 
pending  in  a  court  and  the  judge  or  justice  thereof  is  dis-  fled,  cause 
qualified  from  acting  as  such,  or  if  for  any  cause  the  court  ferred. 
orders  the  place  of  trial  to  be  changed,  it  must  be  trans- 
ferred for  trial  to  a  court  the  parties  may  agree  upon  by 
stipulation  in  writing,  or  made  in  open  court  and  entered 
in  the  minutes;  or,  if  they  do  not  so  agree,  then  to  the 
nearest  court  where  the  like  objection  or  cause  for  mak- 
ing the  order  does  not  exist,  as  follows : 

1.  If  in  the  district  court,  to  another  district  court. 

2.  If  in  a  county  court,  to  some  other  county  court. 

3.  If  in  the  probate  court,  to  some  other  probate  court. 

4.  If  iu  a  justice's  court,  to  another  justice's  court  in 
the  same  county. 

5.  If  in  a  police  court,  to  some  other  police  court. 

Sec.  399.    When  an  order  is  made    transferrins  an  Ptperatobe 

^  traoamitted. 

action  or  proceeding  for  trial,  the  clerk  of  the  court,  or 
justice  of  the  peace^  must  transmit  the  pleadings  and 
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papers  therein  to  the  clerk  or  jnstice  of  the  ooort  to 
Coeta,  etc.  which  it  has  been  transferred.  If  the  transfer  is  made 
on  the  ground  that  a  jodge  or  justice  is  disqualified  from 
acting,  the  costs  and  fees  thereof,  and  of  re-entering  and 
filing  the  pleadings  and  papers  anew^,  are  to  abide  the 
event  of  the  action  or  proceeding;  in  other  cases,  they 
are  to  be  paid  by  the  party  at  whose  instance  the  order 
juriidJctioh,  5g  made;  and  the  court  to  which  an  action  or  proceeding 
is  transferred  has  and  exercises  over  the  same  the  like 
jurisdiction  as  if  it  had  been  originally  commenced 
therein,  and  may,  by  order  or  execution,  enforce  the  judg- 
ment. 


Proceedingt 
after  Jndg- 
ment  In  oor- 
tain  caaee 
tnuisferrod. 


Sec.  400.  In  an  action  or  proceeding  transferred  from 
a  probate  court,  or  brought  to  recover  the  possession  of 
lands  or  tenements,  after  final  judgment  therein,  the  clerk 
of  the  court  in  which  it  is  heard  must  certify  under  his 
seal  of  office,  and  transmit  to  the  court  from  whenoe  it  is 
transferred,  a  full  transcript  of  the  proceedings  and  judg* 
ment.  The  clerk  receiving  such  transcript  muFt  docket 
and   record  the  judgment  in  the  records  of  his  court, 

briefly  designating  it  as  a  judgment  transferred  from 

court* (naming  the  proper  court). 


AetioM,  how 
oommenoed. 


TITLE   V. 

OF  THE  MANNER  OF  COMMENCING  CIVIL  ACTIONS. 

Sscnoir  405.  Aotione,  how  oommenoed. 

406.  Complaint,  how  indorsed.    When  summons  may  be  israed, 

and  how  waived. 

407.  Summons,  how  issued,  direoted,  and  what  to  contain. 

408.  Notice  of  the  pendency  of  an  action  affecting  the  title  to  real 

property. 
400.  Summons,  how  served  and  returned. 

410.  Summons,  how  served. 

411.  Publication  when  defendant  is  absent  from  the  state,  con- 

cealed, or  a  foreign  corporation  having  no  agent,  etc. 

412.  Manner  of  publication  and  appointment  of  attorney. 

*  413.  Proceedings  where  there  are  several  defendants  and  part  only 
are  served. 

414.  Proof  of  service,  how  made, 

415.  When  jurisdiction  of  action  acquired. 

Sso.  405.    (§  22.)  Civil  actions  in  the  courts  of  this 


\ 
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f^tate  are  commenced  by  filing  a  complaint  and  the  issu- 
ing of  summons  thereon. 

Seo.  406.     (§  23.)  The  clerk  must  indorse  on  the  com-  complaint, 
plaint  the  day,  month  and  year  ihat  it  is  filed,  and  at  any  d^^.' 
time  within  one  year  thereafter  the  plaintiff  may  have 
soromons  issued.    But  at  any  time  after  the  complaint  is  when  mm. 

*  mons  may  be 

filed  the  defendant  may,  in  writing,  or  by  appearing  and  fasoed,  and 
answering  or  demurring,  waive  the  issuing  of  summons. 

Sec.  407.    (§§23,  24,  25,  26.)  The  summons  must  be  snmmonfl, 
directed  to  the  defendant,  signed  by  the  clerk  and  issued  directed. and 
under  the  seal  of  the  court,  and  must  contain —  contain. 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought  and  the  county  in  which  the  com- 
plaint is  filed. 

2.  The  cause  and  general  nature  of  the  action. 

8.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ton  days,  if  the  summons  is  served 
within  the  county  in  which  the  action  is  brought;  within 
twenty  days,  if  served  out  of  the  county  but  in  the  dis- 
trict in  which  the  action  is  brought,  and  within  forty 
days,  if  served  elsewhere. 

4.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
ant BO  appears  and  answers,  the  plaintiff  will  take  judg- 
ment for  ihe  sum  demanded  in  the  complaint  (stating  it). 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  in  the  complaint. 

The  name  of  the  plaintiff's  attorney  must  be  indorsed 
on  the  summons. 

NoTB. — The  preceding  section  embodies  in  a  oondeDsed 
fonn  the  sabstanee  of  sections  21,  25  and  26,  and  the  last 
elause  of  section  23,  of  the  practice  act.  These  matters  are 
placed  in  one  section  for  the  sake  of  brevity  and  convenience. 

Sec.  408.     (§  27  )  In  an  action  affecting  the  title  to  real  Notice  of  the 
property,  the  plaintiff,  at  the  time  of  filing  the  complaint,  Sf  ao^^ion 
and  the  defendant,  at  the  time  of  filing  his  answer,  when   uuTtofeS** 
afilrmative  relief  is  claimed  in  such  answer,  or  at  any  time  ^^^^^y- 
afterwards,  may  file  with  the  recorder  of  the  county  in 
which  the  property  is  situated,  a  notice  of  the  pendency 

13 
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of  tho  action,  containing  the  names  of  the  parties  to,  and 
the  object  of,  the  action  or  defence,  and  a  description  of 
the  property  in  that  county  affected  thereby.  From  the 
time  of  filing,  only,  is  the  pendency  of  the  action  con- 
structive notice  to  a  purchaser  or  encumbrancer  of  the 
property  affected  thereby. 


Summons,  Seo.  409.     (§28.)  The  summons  may  be  served  by  the 

how  wrved  nw         y  ^  y 

andreturned  sheriff  of  the  county  whcrc  the  defendant  is  found,  or  by 
any  other  person  not  a  party  to  the  action.  A  copy  of 
the  complaint  must  be  served  with  the  summons,  unless 
there  is  more  than  one  defendant  residing  in  the  same 
county,  in  which  case  a  copy  of  the  complaint  must  be 
served  upon  one  of  them.  When  the  summons  is  served 
by  the  sheriff,  it  must  be  returned,  with  his  certificate  of 
its  service,  and  of  the  service  of  a  copy  of  the  complaint, 
to  the  office  of  the  clerk  from  which  it  issued.  When  it 
is  served  by  any  other  person,  it  must  be  returned  to  the 
same  place,  with  an  affidavit  of  such  person  of  its  service, 
and  of  the  service  of  a  copy  of  the  complaint. 


Summons, 
how  served. 


Seo.  410.  (§29.)  The  summons  must  be  served  by  de- 
livering a  copy  thereof,  as  follows : 

1.  If  the  suit  is  against  a  corporation  :  to  the  president, 
or  other  head  of  the  corporation,  secretary,  cashier  or 
managing  agent  thereof. 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association  doing  busi- 
ness and  having  a  managing  or  business  agent,  cashier  or 
secretary  within  this  state:  to  such  agent,  cashier  or 
secretary. 

3.  If  against  a  minor  under  the  age  of  fourteen  years : 
to  such  minor  personally,  and  also  to  his  father,  mother 
or  guardian;  or  if  there  be  none  within  the  state,  then  to 
any  person  having  the  care  or  control  of  such  minor,  or 
with  whom  he  resides,  or  in  whose  service  he  is  employed. 

4.  If  against  a  person  judicially  declared  to  be  of  un- 
sound mind  or  incapable  of  conducting  bis  own  affairs, 
and  for  whom  a  guardian  has  been  appointed :  to  such 
guardian. 

5.  If  against  a  county,  city  or  town :  to  the  president  of 
the  board  of  supervisors,  president  of  tho  council  or  trus- 
tees, or  other  head  of  the  legislative  department  thereof. 
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6.  In  all  other  cases  :  to  the  defendant  personally. 

Sec.  411.     (§  30.)  Where  the  person  on  whom  the  ser-  Publication 

vice  is  to  be  made  resides  out  of  the  state,  or  has  departed  fendaDris 

from  the  state,  or  cannot  after  due  diligence  be  found  the^Jtate!^™ 

within  the  state,  or  conceals  himself  to  avoid  the  service  a  foreign'" 

i>  .  /»        .  ^*  «         .  corporation 

of  summons,  or  is  a  foreign  corporation  having  no  man-  having  no 
aging  or  business  agent,  cashier  or  secretary  within  the   ****"  '  ^ 
state,  and  the  fact  appears  by  affidavit  to  the  satisfac- 
tion of  the  court  or  a  judge  thereof,  or  a  count}''  judge, 
and  it  in  like  manner  appears  that  a  cause  of  action  exists 
against  the  defendant  in  respect  to  whom  the  service  is 
to  be  made,  or  that  he  is  a  necessary  or  proper  party  to  • 
the  action,  such  court  or  judge  may  make  an  order  that 
the  service  be  made  by  the  publication  of  the  summons. 

Sec.  412.  (§31.)  The  order  must  direct  the  publica-  Mannerof 
tion  to  be  made  in  a  newspaper  to  be  designated,  as  most  andap^^nt. 
likely  to  give  notice  to  the  person  to  be  served,  and  for  SSraey. 
each  length  of  time  as  may  be  deemed  reasonable,  at 
least  once  a  week;  but  publication  against  a  defendant 
residing  out  of  the  state,  or  absent  therefrom,  must  not 
be  less  than  two  months.  In  case  of  publication  where 
the  residence  of  a  non-resident  or  absent  defendant  is 
known,  the  court  or  judge  must  direct  a  copy  of  Ihe  sum- 
mons and  complaint  to  be  forthwith  deposited  in  the  post- 
office,  directed  to  the  person  to  be  served,  at  his  place  of 
residence.  When  publication  is  ordered,  personal  service 
of  a  copy  of  the  summons  and  complaint,  out  of  the  state, 
is  equivalent  to  publication  and  deposit  in  the  post-office. 
In  either  case,  the  service  of  the  summons  is  complete  at 
the  expiration  of  the  time  prescribed  by  the  order  for 
publication.  In  actions  upon  contracts  for  the  direct  pay- 
ment of  money,  the  court  in  its  discretion  may,  instead  of 
ordering  publication,  or  may,  after  publication,  appoint 
an  attorney  to  appear  for  the  non-resident,  absent  or 
concealed  defendant,  and  conduct  the  proceedings  on  his 
part. 

Seo.  413.    (§  32.)  Where  the  action  is  against  two  or  proceedings 

more  defendants,  and  the  summons  is  served  on  one  or  ^^^r^^S^ 

more  but  not  on  all  of  themj  the  plaintiff  may  proceed  as  andj^rtraiy 

follows :  ^'^^  *^^^- 

1.  If  the  action  be  against  the  defendants  iointly  in- 
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debted  upon  a  contract,  he  may  proceed  against  the 
defendant  served,  unless  the  court  otherwise  direct;  and 
if  ho  recover  judgment,  it  may  be  entered  against  all  the 
defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  be  enforced  against  the  joint  property  of  all,  and  the 
separate  property  of  the  defendant  served ;  or, 

2.  If  the  action  be  against  defendants  severally  liable, 
he  may  proceed  against  the  defendants  served,  in  the 
same  manner  as  if  they  were  the  only  defendants. 

Sec.  414.  (§§  33,  34.)  Proof  of  the  service  of  summons 
and  complaint  must  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
his  foreman  or  principal  clerk,  showing  the  same ;  and  an 
affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the 
post-office,  if  the  same  has  been  deposited ;  or, 

4.  The  written  admission  oi^  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the 
certificate  or  affidavit  must  state  the  time  and  place  of 
service. 

Sec.  415.  (§  35.)  From  the  time  of  the  service  of  the 
summons  and  copy  of  complaint  in  a  civil  action  the  court 
is  deemed  to  have  acquired  jurisdiction,  and  to  have  con- 
trol of  all  the  subsequent  proceedings.  The  voluntary 
appearance  of  a  defendant  is  equivalent  to  personal  ser- 
vice of  the  summons  upon  him. 


TITLE   VI. 

OF  THE  PLEADINGB  IN  CIVIL  ACTIONS. 

Chapter  I.  Th^  phadtngs  in  general. 

II.  The  complaint. 

III.  Demurrer  to  the  complaint. 

IV.  The  ansiDer, 

V.  Demurrer  to  answer, 
VI.    Verification  of  pleadings. 
VII.    General  rules  of  pleading. 
VIII.    Variance — mistakes  in  pleadings  and  amendments. 
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CHAPTER  I. 


THE  PLEADINGS  IN  OENEBAL. 


Sbctior  420.  Deflaition  of  pleadings. 

421.  This  code  presoribea  the  form  and  rales  of  pleadings. 

422.  What  pleadings  are  allowed. 

Sec.  420.  (§  36.)  Tho  pleadings  are  the  formal^  alloga- 
tioDs  by  the  parties  of  their  respective  claims  and  de- 
fences, for  the  judgment  of  the  court. 


Deflnition  of 
pleadingH. 


Sec.  421.    (§37.)  The  forms  of  pleading  in  civil  actions,   This  code 
and  the  rules  by  which  the  sufficiency  of  the  pleadings  is  the  form  and 
to  be  determined,  are  those  prescribed  in  this  code.  Readings. 

Sec.  422.    (§38.)  The  only  pleadings  allowed  on  the  whatpie<w. 
part  of  the  plaintiff  are —  aifowed. 

1.  The  oomplaint. 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant — 

1.  The  demurrer. 

2.  The  answer. 

NoTB. — We  have  been  urged  to  restore  the  ''reply/'  and 
tho  arguments  in  favor  of  its  restoration  are  oonvincing. 
Were  we  making  the  law,  instead  of  drafting  a  bill  to  be 
passed  upon  by  the  law-making  power,  we  would  feel  no 
hesitation  whatever  as  to  our  eonrse.  The  "  reply "  onoe  . 
formed  a  part  of  our  system  of  pleading,  and  after  a  short 
trial  it  was  abandoned.  Were  we  to  restore  it,  we  would  be 
met  with  this  fact  as  an  objection.  After  carefUl  considera- 
tion, we  have  determined  not  to  move  in  the  premises. 
The  "cross  oomplaint"  has  been  omitted,  for  we  think  it 
^  may  be  safely  said,  that  no  member  of  the  profession  has 
ever  found  any  use  for  it.  Nothing  can  be  brought  into  a 
case  by  "eross  oomplaint"  that  could  not,  under  our  sys- 
tem, be  brought  in  by  answer. 


CHAPTEK  II. 

THE  COMPLAINT. 


Sbctior  425.  Complaint,  first  pleading. 

426.  Complaint,  what  to  contain. 

427.  What  causes  of  action  may  be  joined. 
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Seo.  425.  The  first  pleading  on  the  part  of  the  plain- 
tiff is  the  complaint. 

Sec.  426.    (§  39.)  The  complaint  must  contain — 

1.  The  title  of  the  action ^  the  name  of  the  court  and 
county  in  which  the  action  is  brought,  and  the  name  of 
the  parties  to  the  action: 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language. 

3.  A  demand  of  the  relief  which  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 

Seo.  427.  (§64.)  Theplaintiff  may  unite  several  causes 
of  action  in  the  same  complaint  where  they  all  arise  out 
of— 

1.  Contracts  express  or  implied. 

2.  CUims  to  recover  specific  real  property,  with  or 
without  damages  for  the  withholding  thereof,  or  for 
waste  committed  thereon,  and  the  rents  and  profits  of 
the  same. 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof. 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or 
by  operation  of  law. 

5.  Injuries  to  character. 

6.  Injuries  to  person. 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  be]on<r  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated;  but  an  action  for  malicious 
arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the 
person. 


CHAPTER  III. 


dehurrbe  to  the  complaint. 

Sbctior  430.  When  defondant  mny  demnr. 

431.  Demurrer  must  specify,  etc.    May  be  taken  to  part.     May 
answer  and  demur  at  same  time. 
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Sectiok  432.  What  proceedings  are  to  be  had  when  oomplaint  is  amended. 

433.  Objection  not  appearing  on  complaint,  may  be  taken  by 

answer. 

434.  Objections,  when  deemed  waived. 

Sec.  430.     (§  40.)  Tho   defendant   m&y  demur   to  the   when  de- 

^•^  '^  '^  fendaot  may 

complaint  within  the  time  required  in  the  summons  to   demur. 
answer,  when  it  appears  upon  the  face  thereof,  either — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  the  subject  of  tho  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue  ;  or, 

3.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause ;  or, 

4    That  there  is  a  defect  or  misjoinder  of  parties  plain- 
tiff or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united ;  or, 

6.  Tbat  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible  or 
uncertain. 

Sec.  431.    (§§  4l,  42  )    The  demurrer  must  distinctly  Demurrer 
specify  the  grounds  upon  which  any  of  the  objections  to   otc. 
the  complaint  are  taken.     Unless  it  do  so,  it  may  be  dis- 
regarded.    It  may  be  taken  to  the  whole  complaint  or  to   May  be  taken 
any  of  the  causes  of  action  stated  therein,  or  the  defend-   Maj^aliswer 
ant  may  demur  and  answer  at  the  same  time.  a^^l^ftimc 

Sec.  432.     (§  43.)  If  the  complaint  is  amended,  a  copy   what  pro- 
of  the  amendments  must  be  filed,  or  the  court  maj',  in  its  to  bo  had 

,,  .  .^1  1.^  ji  ir»ii      when  com - 

discretion,  require  the  complaint,  as  amended,  to  be  filed,  puintis 
and  a  copy  of  the  amendments  to  bo  served  upon  the 
defendants  affected  thereby.  The  defendant  must  answer 
the  complaint,  as  amended,  within  such  time  as  the  court 
may  direct,  and  judgment  by  default  may  be  entered 
Qpon  failure  to  answer,  as  in  other  cases. 

Seo.  433.     (§  44.)  When  any  of  the  matters  enumerated  objoctionnot 

in  section  four  hundred  and  thirty  do  not  appear  upon  SS^iaSt"" 

the  face  of  the  complaint,  the  objection  may  be  taken  by  bj 
answer. 


may  be  taken 
answer. 


Sec.  434.     (§  45.)  If  no  objection  be  taken,  either  by  ofct^ecUona, 
demurrer  or  answer,  the  defendant  must  bo  deemed  to   ifSraivS™ 
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have  waived  the  same,  excepting  odI}*  the  objection  to 
the  jurisdiction  of  the  court,  and  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 


CHAPTER  IV. 
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THE  ANSWER. 

Section  437.  Answer,  what  to  oootain. 

438.  When  counter  claim  may  be  set  up. 

439.  Counter  claim  not  barred  by  death  or  assignment. 

440.  Answer  may  contain  several  grounds  of  defence.    Defendant 

may  answer  part  and  demur  to  part  of  complaint. 

iSec.  437.     The  answer  of  the  defendant  shall  contain — 

1.  If  the  complaint  be  verified,  a  specific  denial  to  each 
allegation  of  the  complaint  controverted  by  the  defend- 
ant, or  a  denial  thereof  according  to  his  information  and 
belief;  if  the  compiaint  be  not  verified,  then  a  general 
denial  to  each  of  said  allegations;  but  a  general  denial 
only  puts  in  issue  the  material  and  express  allegations  of 
the  complaint. 

2.  A  statement  of  any  new  matter  in  avoidance,  or  con- 
stituting a  defence  or  counter  claim. 

Seo.  488.  (§  47.)  The  counter  claim  mentioned  in  the 
last  section  must  be  one  existing  in  favor  of  a  defendant 
and  against  a  plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of  one  of  the 
following  causes  of  action  : 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  arising  upon  contract;  any  other  cause 
of  action  arising  also  upon  contract  and  existing  at  the 
commencement  of  the  action. 


Counter 
claim  not 
barred  by 
death  or 
OBdignment. 


Sec.  439.  (§  48.)  When  cross  demands  have  existed 
between  persons,  under  such  circumstances,  that  if  one 
had  brought  an  action  against  the  other,  a  counter  claim 
could  have  been  set  up,  neither  can  be  deprived  of  the 
benefit  thereof  by  the  assignment  or  death  of  the  other  ; 


I 


> 
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but  the  two  demands  must  be  deemed  compensated,  so 
far  as  they  equal  each  other. 

Sec.  440.     (§  49.)  The  defendant  may  sot  forth  by  an-  Answer  may 
swer  as  many  defences  and  counter  claims  as  ho  may  eni  nH)und8 
have.    They  must  be  separately  stated,  and  the  several 
defences  must  refer  to  the  causes  of  action  which  they 
are  intended  to  answer,  in  a  manner  by  which  they  may 
be  intelligibly  distinguished.     The  defendant   may  also  Defendant 
answer  one  or  more  of  the  several  causes  of  action  stated   ^Ind^de. 
iu  the  complaint  and  demur  to  the  residue.  ScompEunt. 


CHAPTER  V. 

DEMURRER  TO   ANSWER. 
Sscnoif  443.  Whon  pliuntiff  may  demar  to  uiiirer. 

Seo.  443.  (§  50.)  When  the  answer  contains  new  mat-  when  plain- 
ter  in  avoidance,  or  constituting  a  defence  or  a  counter  demnr  to 
claim,  the  plaintiff  may,  within  the  number  of  days  in 
which  the  defendant  is  by  the  summons  required  to  an- 
swer, to  be  computed  from  the  time  of  the  service  of  a 
copy  of  such  answer,  demur  to  the  same  for  insufficiency, 
stating  therein  tbo  grounds  of  such  demurrer. 


aoBwer. 


CHAPTER  VI. 

VERIFICATION  OF  PLEADINGS. 

Sbctior  446.  Verification  of  pleadings. 

447.  Copy  of  written  instrument  contained  in  complaint  admitted, 

unless  answer  is  verified. 

448.  Whon  defence  is  founded  on  written  instrument  set  oat  in 

answer,  its  execution  admitted,  unless  denied  by  plaintiff, 
under  oath. 

449.  Exceptions  to  rules  prescribed  by  two  preceding  sections. 

Sko.  446.    (§§51,  52,  55.)  Every  pleading  must  be  sub-  verification 
scribed  by  the  party  or  his  attorney;  and  when  the  com-      ^      ^^ 
plaint  is  verified,  or  when  the  state,  or  any  officer  of  the 

14 
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state,  in  his  official  capacity,  is  plaintiff,  the  answer  must 
be  verified,  unless  an  admission  of  the  truth  of  the  com- 
plaint might  subject  the  party  to  a  criminal  prosecution 
or  unless  an  officer  of  the  state,  in  his  official  capacity,  is 
defendant.  In  all  cases  of  a  verification  of  a  pleading,  the 
affidavit  of  the  party  must  state  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  matters  which  are 
therein  stated  on  his  information  or  belief,  and  as  to  those 
matters  that  he  believes  it  to  be  true ;  and  where  a  pleading 
is  verified,  it  must  be  by  the  affidavit  of  a  party,  unless  the 
parties  are  absent  from  the  county  where  the  attorney 
resides,  or  from  some  cause  unable  to  verify  it,  or  the 
facts  are  within  the  knowledge  of  his  attorney  or  other 
person  verifying  the  same.  When  the  pleading  is  verified 
by  the  attorney,  or  any  other  person  except  one  of  the 
parties,  he  must  set  forth  in  the  affidavit  the  reasons  why 
it  is  not  made  by  one  of  the  parties.  When  a  corporation 
is  a  party,  the  verification  may  be  made  by  any  officer 
thereof. 

NoTB. — ^We  have  carried  into  the  preceding  section  the 
provisions  of  section  2  of  an  act  relating  to  pleadings  in 
behalf  of  the  state  or  officers  thereof.    (Stat  1864,  p.  201.) 


Copy  of 
written  io- 
Btrument 
containod  in 
complaint 
admitted, 
unless  an- 
swer is  ver- 
ified 


S£0.  447.  (§  53.)  When  an  action  is  brought  upon  a 
written  instrument,  and  the  complaint  contains  a  copy  of 
such  instrument,  or  a  copy  is  annexed  thereto,  the  genu- 
ineness and  due  execution  of  such  instrument  is  deemed 
admitted,  unless  the  answer  denying  the  same  be  verified. 


IThen  de- 
fence is 
founded  on 
written  in- 
strument set 
out  in  an- 
swer, its  ex- 
ecution ad- 
mitted, un- 
less denied 
by  plaintiff, 
under  oath. 


Sec.  448.  (§  54.)  When  the  defence  to  an  action  is 
founded  on  a  written  instrument,  and  a  copy  thereof  is 
contained  in  the  answer,  or  is  annexed  thereto,  the  genu- 
ineness and  due  execution  of  such  instrument  is  deemed 
admitted,  unless  the  plaintiff  file  with  the  clerk,  five  days 
before  the  commencement  of  the  term  at  which  the  action 
is  to  be  tried,  an  affidavit  denying  the  same. 


Exceptions         Sjo.  449.     f§  54.)  But  the  execution  of  the  instruments 

to  rules  pre-  ^*'  ^ 

scribed  by      mentioned  in  the  two  precoding  sections,  is  not  deemed 

twoprecod-  *  *=* 

ing  sections,  admitted  by  a  failure  to  deny  the  same  under  oath,  if  the 
party  desiring  to  controvert  the  same  is,  upon  demand, 
refused  an  inspection  of  the  original. 


f 
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CHAPTER  VII. 

GENERAL  BULBS  OF   PLEADING. 

Sectiox  452.  Pleadings  to  be  liberally  constmed. 

453.  Sham  and  irrelevant  answers,  etc.,  may  be  stricken  oat. 

454.  How  to  state  an  account  in  pleadings. 

455.  Description  of  real  property  in  a  pleading. 

456.  Judgments,  how  pleaded. 

457.  Conditions  precedent,  how  to  bo  pleaded. 

458.  Statute  of  limitations,  how  pleaded. 

459.  Private  statutes,  how  pleaded. 

460.  Libel  and  slander,  how  stated  in  oomplaint.     Not  necessary 

to  allege  or  prove  special  damages. 

461.  Answer  in  such  eases. 

462.  Allegation  not  denied,  when  to  be  deemed  true.    When  to  be 

deemed  controverted. 

463.  A  material  allegation  defined. 

464.  Supplemental  complaint  and  answer. 

Sec.  452.     (§  70.)  In  the  construction  of  a  pleading,  for  pleadings  to 
the  purpose  of  determining  its  effect,  its  allegations  must  TOiutniedu^ 
be  liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties. 


Sec.  453.     (§§  50,57.)  Sham   and   irrelevant  answers,  ghamand 

and  irrelevant  and  redundant  matter  inserted  in  a  plead-  n^wen?^ 

ing,  may  be  stricken  out,  upon  such  terms  as  the  court  J^ckenou^! 
may,  in  its  discretion,  impose. 

Sec.  454.    (§  56.)     It  is  not  necessary  for  a  party  to  set  now  to  state 
I  forth  in  a  pleading  the  items  of  an  account  therein  alleged,   fn  ^^^ngs. 

*  but  he  must  deliver  to  the  adverse  party,  within  five  days 
after  a  demand  thereof  in  writing,  a  copy  of  the  account, 
or  be  precluded  from  giving  evidence  thereof.  The  court, 
or  a  judge  thereof,  or  a  county  judge,  may  order  a  further 
account,  when  the  one  delivered  is  too  general,  or  is 
defective  in  any  particular. 

Sec.  455.     (§  58.)  in  an  action  for  the  recovery  of  real  Description 

property  it  must  be  described  in  the  complaint  by  metes  ertT^na'**'* 

and  bounds,  and  with  such  certainty  as  to   enable   an  p*®**^*°k* 
officer  upon  execution  to  identify  it. 

Seo.  456.     (§  59.)  In   pleading  a  judgment,  or  other  judgments, 
determination  of  a  court  or  officer  of  special  jurisdiction,     °^^ 
it  is  not  necessary  to  state  the  facts  conferring  jurisdic- 
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CoDditlons 
precedent , 
bow  to  be 
pleaded. 


tion,  bat  such  judgment  or  dotermi nation  may  be  stated 
to  have  been  duly  given  or  made.  If  such  allegation  bo 
controverted,  the  part}'  pleading  must  establish  on  the 
trial  the  facts  conferring  jurisdiction. 

Sec.  467.  (§  60.)  In  pleading  the  performance  of  con- 
ditions precedent  in  a  contract,  it  is  not  necessary  to  state 
the  facts  showing  such  performance,  but  it  may  be  stated 
generally  that  the  party  duly  performed  all  the  condi- 
tions on  his  part,  and  if  s^ch  allegation  be  controverted, 
the  f  arty  pleading  must  establish,  on  the  trial,  the  facts 
showing  such  performance. 


statute  of  Seo.  458.     In  pleading  the  statute  of  limitations  it  is 

limicatlonfl,  '  ,       «  ,  .  i         i    «  i 

how  pleaded,  not  nccossary  to  state  the  facts  showing  the  defence,  but 
it  may  be  stated  generally  that  the  cause  of  action  is 
barred  by  the  provisions  of  section (giving  the  num- 
ber of  the  section  and  subaivision  thereof,  if  it  is  so 
divided,  relied  upon)  of  the  code  of  civil  procedure ;  and 
if  such  allegation  be  controverted,  the  party  pleading 
must  establish,  on  the  trial,  the  facts  showing  that  the 
cause  of  action  is  so  barred. 

Note. — The  oommisaionera  have  introduced  this  seotion, 
believing  that  a  pleading  under  it  will  be  more  oondse,  and 
at  the  same  -  time  will  afford  to  the  opposite  party  all  the 
information  neceMarj  to  enable  him  to  meet  the  defence 
made.  If  we  are  correcti  the  utility  of  the  Bection  is  man- 
ifest. For  instance,  if  the  action  bo  for  the  recovery  of  the 
possession  of  a  mining  claim,  instead  of  the  lengthy  avermenta 
now  required,  the  plea  will  be  as  follows  :  *'  Defendant 
avers  that  the  cause  of  action  is  barred  by  the  provisions  of 
section  320  of  the  eode  of  civil  prooedure." 


Private  stat* 
utes,  how 
pleaded. 


Libel  and 
slander,  how 
stated  In 
complaint. 


Seo.  459.  (§  61.)  In  pleading  a  private  statute,  or  a 
right  derived  therefrom,  it  is  sufficient  to  refer  to  such 
statute  by  its  title  and  the  day  of  its  passagp. 

Seo.  460.  (§62.)  In  an  action  for  libel  or  slander,  it  is 
not  necessary  to  state  in  the  complaint  any  extrinsic  facts 
for  the  purpose  of  showing  the  application  to  the  plaintiff 
of  the  defamatory  matter  out  of  which  the  cause  of  action 
arose ;  but  it  is  sufficient  to  state,  generally,  that  the 
same  was  published  or  spoken  concerning  the  plaintiff; 
and  if  such  allegation  be  controverted,  the  plaintiff  must 
establish,  on  the  trial,  that  it  was  so  published  or  spoken. 
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Not  in  eitber  action  is  it  necessary  either  to  allege  or  Notnocoa- 

prove  any  special  damage,  but  the  plaintiff  may  recover  wproya  *** 

Bucb  damages,  pecuniary  or  exemplary,  as  may  be  assessed  ^, 
in  his  favor. 

NoTB. — The  last  olanse  we  hare  added  to  the  leotion. 
As  the  law  now  stands,  the  reputation  of  the  purest 
woman  In  the  land  may  be  assailed,  and  tl^e  vilest  terms 
applied  to  her,  yet,  unless  she  sustains  a  pecuniary  loss, 
she  has  no  remedy  in  an  aetlon  for  slander.  If  laws  are 
intended  to  protect  reputation,  then  certainly  this  addition 
is  advisable. 

Seo.  461.     (§63.)  In  the  actions  mentioned  in  the  last  Answer  in 
section,  the  defendant  may,  in  his  answer,  allege  both  the  ■"'^**^***'' 
troth  of  the  matter  charged  as  defamatory,  and  any  miti- 
gating circumstances,  to  reduce  the  amount  of  damages; 
and  whether  he  prove  the  justification  or  not,  he  may  give 
in  evidence  the  mitigating  circumstances. 

Seo.  462.     (§65.)  Every  material  allegation  of  the  com-  Allegation 
plaint,  not  controverted  by  the  answer,  must,  for  the  pur-  when  to  be' 

At  .»  •.!•  .  .t         ^     .  .      n  deemed  true. 

poses  of  the  action,  be  taken  as  true ;  the  statement  of  any  when  to  be 

..        .,1  •  .'J  ^'a.    ^'  deemed  con- 

new  matter  in  the  answer,  in  avoidance  or  constituting  a  tnnerted. 
defence  Or  counter  claim,  must,  on  the  trial,  be  deemed 
controverted  by  the  opposite  party. 

Sec.  463.    (§66.)  A  material  allegation  in  a  pleading  a  material 
is  one  essential  to  the  claim  or  defence,  and  which  could  defin«d.^° 
not  be  stricken  from  the  pleading   without  leaving  it 
insofficient. 

Sec.  404.     (§  67.)  The  plaintiff  and  defendant,  respec-  Sappu-ment- 
tively,  may  be  allowed,  on  motion,  to  make  a  supplemental  and  answer. 
complaint  or  answer,  alleging  facts  material  to  the  case 
occurring  after  the  former  complaint  or  answer. 


CHAPTER  Till. 

VARIANCE — MISTAKES    IN    PLEADINGS  AND   AMENDMENTS. 

SecnoK  469.  Material  rariaiices,  how  provided  for. 

470.  Immaterial  Tariance,  bow  prorided  for. 

471.  What  not  to  be  deemed  a  variance. 

472.  Amendments  of  oonrBe,  and  effeot  of  demurrer. 
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Material 
rariances, 
how  pro- 
Tided  for. 


Immaterial 
Tariance, 
how  pro- 
vided for. 
N.  8. 


What  not  to 
be  deemed 
a  variance. 

N.  8. 


Amend- 
ments of 
oonrse,  and 
effect  of 
demurrer. 


Section  473.  AmeDdmentB  hj  the  court     Enlarging  time  to  plead  and 
.  relieying  f^om  judgmenta,  etc. 

474.  Suing  a  party  bj  a  fictitious  name,  when  allowed. 

475.  No  error  or  defect  to  be  regarded  unless  it  affects  substantial 

rights. 

Sec.  469.  (§  579.)  No  variance  between  the  allegation 
in  a  pleading  and  the  proof  is  to  be  deemed  material, 
unless  it  have  actually  misled  the  adverse  party  to  his 
prejudice,  in  maintaining  his  action  or  defence  upon  the 
merits.  Whenever  it  is  alleged  that  a  party  has  been  so 
misled,  that  fact  must  be  proved  to  the  satisfaction  of  the 
court,  and  thereupon  the  court  may  order  the  pleading 
to  bo  amended,  upon  such  terms  as  may  be  just 

Note. — Th%  latter  part  of  this  section  has  been  added  by 
the  commissioners.  It  acconis  with  the  construction  placed 
by  the  courts  upon  the  section  as  it  originally  stood.  (Cat- 
lin  Ts.  Guntcr,  10  How.  Pr.  R.  321 ;  Catheal  vs.  Talmadge, 
1  E.  D.  Smith,  575.  And  see,  also,  Began  vs.  O'Heilly,  32 
Cal.  11.) 

Sec.  470.  Where  the  variance  is  not  material,  as  pro- 
vided in  the  last  section,  the  court  may  direct  the  fact  to 
be  found  according  to  the  evidence,  or  may  order  an 
immediate  amendment,  without  costs. 

Sec.  471.  Where,  however,  the  allegation  of  the  claim 
or  defence  to  which  the  proof  is  directed,  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its  gen- 
eral scope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
variance,  within  the  last  two  sections,  but  a  failure  of 
proof 

Seo.  472.  (§  67  )  Any  pleading  may  be  amended  once  by 
the  party  of  course,  and  without  costs,  at  any  time  before 
answer  or  demurrer  filed,  or  after  demurrer  and  before 
the  trial  of  the  issue  of  law  thereon,  by  filing  the  same 
as  amended  and  serving  a  copy  on  the  adverse  partj',  who 
may  have  ten  days  thereafter  in  which  to  answer  or 
demur  to  the  amended  pleading.  A  demurrer  is  not 
waived  by  filing  an  answer  at  the  same  time;  and  when 
the  demurrer  to  a  complaint  is  overruled  and  there  is  no 
answer  filed,  the  court  must  allow  an  answer  to  bo  filed. 
If  a  demurrer  to  the  answer  is  overruled,  the  facts  alleged 
in  the  answer  must  be  considered  as  denied,  to  the  extent 
mentioned  in  section  four  hundred  and  sixty-two. 
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NoTS. — The  original  eection  has  Ifoen  changed  so  as  to 
permit  amendments  of  oourse  he/ore  answer  or  demnrror. 
The  last  clause  of  the  'original  section  is  in  substance  em- 
bodied  in  the  last  section  of  the  preceding  chapter. 

« 

Sec.  473.  (§  68.)  The  court  may,  in  furtherance  of  Amond- 
jastico,  and  on  such  terms  as  may  be  proper,  amend  any  the  court. 
pleading  or  proceedings  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect,  and 
may,  upon  like  terms,  enlarge  the  time  for  answer  or 
demurrer.    The  court  may  likewise,  upon  affidavit  show-  Enlarging 

,  «  rt.  •  11  time  to  plead 

iDg  good  cause  therefor,  after  notice  to  the  adverse  and  relieving 
parly,  allow,  upon  such  terms  as  may  be  just,  an  amend-  ments.etc. 
ment  to  any  pleading  or  proceeding  in  other  particulars, 
and  may,  upon  like  terms,  allow  an  answer  to  be  made 
after  the  time  limited  by  this  code;  and  may,  upon  such 
terms  as  may  be  just,  and  upon  payment  of  costs,  relieve 
a  party  or  his  legal  representatives  from  a  judgment, 
order  or  other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise  or  excusable  neglect ; 
and  when,  for  any  cause  satisfactory  to  the  court,  or  the 
jadge  at  chambers,  the  party  aggrieved  has  been  unable 
to  apply  for  the  relief  sought  during  the  term  at  which 
such  judgment,  order  or  proceeding  complained  of  was 
taken,  the  court,  or  the  judge  at  chambers,  in  vacation, 
may  grant  the  relief  upon  application  made  within  a 
reasonable  time,  not  exceeding  five  months  after  the 
adjournment  of  the  term.  When,  from  any  cause,  the 
samraons  and  a  copy  of  the  complaint  in  an  action  have 
not  been  personally  served  on  the  defendant,  the  court 
may  allow,  on  such  terms  as  may  be  just,  such  defend- 
ant or  his  legal  representatives,  at  any  time  within  six 
months  after  the  rendition  of  any  judgment  in  such  action, 
to  answer  to  the  merits  of  the  original  action. 

Seo.  474.     (§  69.)  When  the  plaintiff  is  ignorant  of  the  suinga 
name  of  a  defendant,  he  may  state  that  fact  in  the  com-  S^uo^^ 
plaint,  and   such   defendant  may  be  designated   in   any  lalbwodr^^" 
pleading  or  proceeding  by  any  name,  and  when  his  true 
name  is  discovered  the  pleading  or  proceeding  may  be 
amended  accordingly. 

NoTB. — The  words,  "  he  may  state  that  fact  in  the  com- 
plaint/' are  added  to  the  original  leoilon,  so  that  it  may 
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appear  upon  the  faoe  of  the  proceedings  tliat  the  name  Is  a 
fictitious  one. 

No  error  or  Seo.  475.  (§  71.)  The  court  most,  in  every  stage  of  an 
regarded  nn-  action,  disregard  any  error  or  defect  in  the  pleadings  or 
BTibstaQtita  proceedings  which  does  not  affect  the  substantial  rights 
"^    '  of  the  parties,  and  no  judgment  shall   be  reversed   or 

affected  by  reason  of  such  error  or  defect. 


TITLE    VII. 

OF  THB  PROVISIONAI^KEMBDIES  IN  CIVIL  ACTIONS. 

Chapter  I.  Arrest  and  bad. 

I  J.   Claim  and  delivery  of  personal  property, 

III.  Injunction, 

IV.  Attachment. 
V.  Receivers, 

VI.  Deposit  in  court. 


CHAPTER  I. 

ARREST  AND  BAIL. 

Sbctiov  478.  No  person  to  be  arrested  except  as  prescribed  by  this  code. 

479.  Cases  in  which  defendant  may  be  arrested. 

480.  Order  for  arrest,  by  whom  made. 

481.  Affidavit  to  obtain  order,  what  to  contain. 

482.  Seourity  by  plaintiff  before  order  of  arrest. 

483.  Order,  when  made,  and  its  form. 

484.  Affidavit  and  order  to  be  delivered  to  the  sheriff  and  copy  to 

defendant. 

485.  Arrest,  how  made. 

486*  Defendant  to  be  discharged  on  bail  or  deposit. 

487.  Bail,  how  given. 

488.  Surrender  of  defendant. 

489.  Same.  « 

490.  Bail,  how  proceeded  against. 

491.  Bail,  how  exonerated. 

492.  Delivery  of  undertaking  to  plaintiff,  and  its  aooeptanoe  or 

rejection  by  him. 

493.  Notice  of  jastification.    New  undertaking,  if  other  baiL 

494.  Qualifioation  of  baiL 
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SKcnoN  405.  Justifieation  of  bail. 

496.  Allowance  of  bail. 

497.  Deposit  of  money  with  sberiff. 

498.  Payment  of  money  into  oonrt  by  sheriff. 

499.  Sabdtituting  bail  for  deposit. 

500.  Money  deposited,  how  applied  or  disposed  of. 

501.  Sheriff,  when  liable  as  bail,  and  bis  discharge  from  liability. 

502.  Proceedings  on  judgment  against  sheriff. 

503.  Motion  to  vacate  order  of  arrest  or  reduce  bail.    Affidavits  on 

motion. 

504.  When  the  order  vaoated  or  bail  reduced. 

Sec.  478.    (§72.)  No  porsoo  can  be  arrcsied  id  a  civil  Nopenonto 

.  .tv.i.i  *^  arrested 

action,  except  as  prescribed  m  this  oode.  except  as 

Erescribed 
7  this  code. 

Sec.  479.     (§73.)  The   defendant  may  be  arrested  as  caseeio 
hereinafter  prescribed,  in  the  following  eases  :  fondant ^ay 

1.  In  an  action  for  the  recovery  of  money  or  damages 
on  a  cause  of  action  arising  upon  contract,  express  or 
implied,  when  the  defendant  is  about  to  depart  from  the 
state,  with  intent  to  defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penaltj^  or  for  money  or 
property  embezzled,  or  fraudulently  misapplied*  or  con- 
verted to  his  own  use,  by  a  public  officer ;  or  an  officer  of 
a  corporation,  or  an  attorney,  factor,  broker,  agent  or 
clerk,  in  the  course  of  his  employment  as  such ;  or  by  any 
other  person  in  a  fiduciary  capacity,  or  for  fraudulent  mis- 
conduct or  neglect  in  office,  or  in  a  professional  employ- 
ment; or  for  a  wilful  violation  of  duty. 

8.  In  an  action  to  recover  the  possession  of  personal 
property,  unjustly  detained,  when  the  property,  or  any 
part  thereof,  has  been  fraudulently  concealed,  removed  or 
disposed  of,  so  that  it  cannot  be  found,  or  taken  by  the 
sheriff. 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought;  or  in  concealing  or  disposing  of  the 
property,  for  the  taking,  detention  or  conversion  of  which 
the  action  is  brought. 

5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

Order  for 

Sec.  480.     (§  74.)  An  order  for  the  arrest  of  the  defend-  ^^'^. 
15 
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AffidATit  to 
obtain  order, 
wioat  to 
contain. 


Secnrity  by 
plalatiff  be- 
fore order 
of  arrest. 


Order,  when 
Blade,  and 
its  form. 


Affidavit  and 
order  to  be 
deliTcred  to 
the  sheriff 
and  copy  to 
defendant. 


ant  must  be  obtained  from  a  judge  of  the  court  in  wbieh 
the  action  is  brought,  or  from  a  county  judge. 

Sec.  481.  (§  75.)  The  order  may  be  made  whenever  it 
appears  to  the  judge,  by  the  affidavit  of  the  plaintiff,  or 
some  other  person,  that  a  sufficient  cause  of  action  exists, 
and  that  the  case  is  one  of  those  mentioned  in  section 
four  hundred  and  seventy-nine.  The  affidavit  must  be 
either  positive  or  upon  information  and  belief;  and  when 
upon  information  and  belief,  it  must  state  the  facts  upon 
which  the  information  and  belief  are  founded.  If  an 
order  of  arrest  be  made,  the  affidavit  must  be  filed  with 
the  clerk  of  the  county. 

Sec.  482.  (§  76.)  Before  making  the  order,  the  judge 
must  require  a  written  undertaking  on  the  part  of  the 
plaintiff,  with  sureties,  to  the  effect  that  if  the  defendant 
recover  judgment,  the  plaintiff  will  pay  all  costs  and 
charges  that  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
not  exceeding  the  sum  specified  in  the  undertaking,  which 
must  be  at  least  five  hundred  dollars.  The  undertaking 
must  be  filed  with  the  clerk  of  the  court. 

Note. — The  fonn  of  affidavit  of  the  sureties  is  omitted. 
One  form  will  be  adopted  and  one  section  made  to  apply  to 
the  affidavits  of  sureties. 

Seo.  483.  (§  77.)  The  order  may  be  made  at  the 
time  of  the  issuing  of  the  summons,  or  any  time  after- 
wards before  judgment.  It  must  require  the  sheriff  of  the 
county  whore  the  defendant  may  be  found,  forthwith  to 
arrest  him  and  hold  him  to  bail  in  a  specified  sum,  and 
to  return  the  order  at  a  time  therein  mentioned,  to  the 
clerk  of  the  court  in  which  the  action  is  pending. 

Sec.  484.  (§  78.)  The  order  of  arrest,  with  a  copy  of 
the  affidavit  upon  which  it  is  made,  must  be  delivered  to 
the  sheriff,  who,  upon  arresting  the  defendant,  must 
deliver  to  him  the  copy  of  the  affidavit,  and  also,  if 
desired,  a  copy  of  the  order  of  arrest. 


Arrest,  how       Sec.  486.     (§79.)  The  sheriff  must  execute  the  order 
"  **  by  arresting  the  defendant  and  keeping  him  in  custody 

until  discharged  by  law. 


I 

I. 
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Skc.  486.     (§80.)  The  defendant,  at  any  timo  before  Defendant  to 

execution,  must  be  discbarged  from  the  arrest,  either  upon  ed  on  bail  or 
giving  bail  or  upon  depositing  the  amount  mentioned  in 
the  order  of  arrest. 


depoilt. 


Seo.  487.  (§  81.)  The  defendant  may  give  bail  by  caop-  Bail,  how 
in^  a  written  undertaking  to  be  exeoated  by  two  or  more 
saflScient  sureties,  to  the  effect  that  they  are  bound  in  the 
amount  mentioned  in  the  order  of  arrest,  that  the  defend- 
ant will  at  all  times  render  himself  amenable  to  the  pro- 
cess of  the  court,  during  the  pendency  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein, 
or  that  they  will  pay  to  the  plaintiff  the  amount  of  any 
judgment  which  may  be  recovered  in  the  action. 

Seo.  488.    (§  82.)  At  any  time  before  judgment,  or  soirenderof 
within  ten  days  thereafter,  the  bail  may  surrender  the  <*^*"*^*« 
defendant  in  their  exoneration ;  or  he  may  surrender  him- 
self to  the  sheriff  of  the  county  where  he  was  arrested. 


Sec.  489.  (§  83.)  For  the  purpose  of  surrendering  the  same, 
defendant,  the  bail,  at  any  time  or  place  before  they  are 
finally  charged,  may  themselves  arrest,  or,  by  a  written 
authority  indorsed  on  a  certified  copy  of  the  undertaking, 
may  empower  the  sheriff  to  do  so.  Upon  the  arrest  of 
defendant  by  the  sheriff,  or  upon  his  delivery  to  the  sheriff 

I  by  the  bail,  or  upon  his  own  surrender,  the  bail  are  exon- 

erated, if  such  arrest,  delivery  or  surrender  take  place 
before  the  expiration  of  ten  days  after  judgment;  but  if 
such  arrest,  delivery  or  surrender  be  not  made  within 

I  ten  days  after  judgment,  the  bail  are  finally  charged  on 

their  undertaking,  and  bound  to  pay  the  amount  of  the 
judgment  within  ten  days  thereafter. 

Seo.  490.    (§  84.)  If  the  bail  neglect  or  refuse  to  pay  Bail,  how 
the  judgment  within  ten  days  after  they  are  finally  charged  S^SJfr* 
an  action  may  be  commenced  against  such  bail  for  the 
amount  of  the  original  judgment. 

Sec  491.    (§  85.)  The  bail  are  exonerated  by  the  death  bah,  how 
of  the  defendant  or  his  imprisonment  in  a  state  prison,  or 
by  his  legal  discharge  from  the  obligation  to  render  him- 
self amenable  to  the  process. 


116  CODE  OF  CIVIL  PROCEDUEE 

Deiireryof         Sbc.  492.     (§86.)  Within  the  time  limited  for  that  pur- 
topbindf^    pose,  the  sheriff  mast  file  the  order  of  arrest  in  the  office 
ceptanceor     of  the  clerk  of  the  court  in  which  the  action  is  pending, 
hun!  "*  ^    with  his  return  indorsed  thereon,  together  with  a  copy  of 
the  undertaking  of  the  bail.     The  original  undertaking 
he  must  retain  in  his  possession  until  filed,  as  herein  pro- 
vided.     The  plaintiff,  within   ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
sheriff  is  exonerated  f^om  liability.    If  no  notice  be  served 
within  ten  days,  the  original  undertaking  must  be  filed 
with  the  clerk  of  the  court. 

j^flcStion.       ^^^'  '^^^'     (§  ^"^O  W'^^»«  fi^«  ^ays  a^er  the  receipt  of 
notice,  the  sheriff  or  defendant  may  give  to  the  plaintifT, 
or  his  attorney,  notice  of  the  justification  of  the  same,  or 
other  bail  (specifying  the  places  of  residence  and  occupa- 
tions of  the  latter),  before  a  judge  of  the  court  or  county 
judge,  or  county  clerk,  at  a  specified  time  and  place ;  the 
time  to   be  not  less  than  five  nor  mot^e  than  ten  days 
New  under,    thereafter,  except  by  consent  of  parties.    In  case  other 
other  bail,      bail  bc  given,  there  must  be  a  new  undertaking. 

^^catioo       Sec.  494.     (§  88.)  The  qualifications  of  bail  are  as  fol- 
lows : 

1.  Each  of  them  shall  be  a  resident  and  householder,  or 
freeholder,  within  the  county. 

2.  Each  must  be  worth  the  amount  specified  in  the 
order  of  arrest,  or  the  amount  to  which  the  order  is  re- 
duced, as  provided  in  this  chapter,  over  and  above  all  his 
debts  and  liabilities,  exclusive  of  property  exempt  from 
execution ;  but  the  judge  or  county  clerk,  on  justification, 
may  allow  more  than  two  sureties  to  justify,  severally,  in 
amounts  less  than  that  expressed  in  the  order,  if  the 
whole  justification  be  equivalent  to  that  of  two  sufficient 
bail. 

* 
Jn^ation       Seo.  495.     (§  89.)  For  the  purpose  of  justification,  each 

of  the  bail  must  attend  before  the  judge  or  county  clerk, 
at  the  time  and  place  mentioned  in  the  notice,  and  may 
be  examined  on  oath,  on  the  part  of  the  plaintiff,  touch- 
ing his  sufficiency^  in  such  manner  as  the  judge  or  clerk, 
in  his  discretion,  may  think  proper.     The  examination 


I 
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mast  be  redaced  to  writing,  and  S'jbsoribed  by  tho  bail,  if 
rcqaired  by  the  plaintiff. 

Seo.  496.     (§  90.)  If  the  judge  or  clerk  find  the  bail   Allowance 
Bofficient,  he  must  annex  the  examination  to  the  under- 
taking, indorse  bis  allowance  thereon  and  cause  them  to 
be  filed,  and   the   sheriff  is  thereupon  exonerated  from 
liability. 

Sec.  497.  '(§91.)  The  defendant  may,  at  the  time  of  Depoeitof 
his  arrest,  instead  of  giving^  bail,  deposit  with  the  sheriff  iherift 
the  amoant  mentioned  in  the  order.  In  case  the  amount 
of  the  bail  be  reduced,  as  provided  in  this  chapter,  the 
defendant  may  deposit  such  amount  instead  of  giving  bail. 
In  either  case,  the  sheriff  must  give  the  defendant  a  cer- 
tificate of  the  deposit  made,  and  the  aefendant  must  be 
discharged  from  custody. 

Sec.  49S.     (§92)  The  sheriff  must,  immediately  after  payment  of 
the  deposit,  pay  the  same  into  court,  and  take  from  the   ^urt^ 
clerk  receiving  the  same  two  certificates  of  such  payment,  "***'^* 
the  one  of  which  he  shall  deliver  to  the  plaintiff's  attorney, 
and  the  other  to  the  defendant.    For  any  default  in  making 
SDch  payment,  the  same  proceedings  may  be  had  on  the 
official  bond  of  the  sheriff,  to  collect  the  sum  deposited,  as 
in  other  cases  of  delinquency. 

Sec  499.    (§93.)  If  money  is  deposited,  as  provided  in   saiMtitnting 
the  last  two  sections,  bail  may  be  given,  and  may  justify  JjSt?**^***' 
npon  notice,  at  any  time  before  judgment;  and  on  the 
filing  of  the  undertaking  and  justification  with  the  clerk, 
the  money  deposited  must  be  refunded  to  the  defendant. 

« 
S£c.  500.     (§  94.)  Where  money  has  been  deposited,  if  Money  de- 

•  •  .  1  .  «.  /»^i  /».i         poelted,  how 

It  remain  on  deposit  at  the  time  of  the  recovery  of  a  jadg-  appuedor 
ment  in  favor  of  the  plaintiff,  the  clerk  must,  under  the 
direction  of  the  court,  apply  the  same  in  satisfaction 
thereof;  anjd  after  satisfying  the  judgment,  refund  the 
surplus,  if  any,  to  the  defendant.  If  the  judgment  is  in 
favor  of  the  defendant,  the  clerk  must,  under  like  direc- 
tion of  the  court,  refund  to  him  the  whole  sum  deposited 
and  remaining  unapplied. 

Sec.  501.    (§  95.)  If,  after  being  arrested,  the  defendant 
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Sheriff; when  escape  or  is  rescued,  the  sheriff  is  liable  as  bail;  but  he 
l!!!d  hiTdto!^'  niaj  discharge  himself  from  such  liability  by  the  giving 
itaSiSt^"*"*    bail  at  any  time  before  judgment. 


Proceedings 
on  Jadgment 
against 
sheriff. 


Sec.  502.  (§  96.)  If  a  judgment  is  recovered  against 
the  sheriff,  upon  his  liability  as  bail,  and  an  execution 
thereon  is  returned  unsatisfied  in  whole  or  in  part,  the 
same  proceedings  may  be  had  on  his  official  bond,  for  the 
recovery  of  the  whole  or  any  deficiency,  as  in  other  cases 
of  delinquency. 

Motion  to  Sec.  503.     (§97.)  A   defendant  arrested   may  at  any 

ofuTcstor  time  before  the  justification  of  bail  apply  to  the  judge 
'  who  made  the  order,  or  the  court  in  which  the  action  is 
pending,  upon  reasonable  notice,  to  vacate  the  order  of 
AflidHvits  on  arrest  or  to  reduce  the  amount  of  bail.  If  the  application 
is  made  upon  affidavits  on  the  part  of  the  defendant,  but 
not  otherwise,  the  plaintiff  may  oppose  the  same  by  affi- 
davits or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made. 


motion. 


whentheor-       Seo.  504.     (§98.)  If,  upou  such  application,  it  appears 
or  bail  re-      that  there  was  not  sufficient  cause  for  the  arrest,  the  order 

must  bo  vacated,  or  if  it  appears  that  the  bail  was  fixed 

too  high,  the  amount  must  bo  reduced. 


CHAPTEE  II. 


CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY. 

Sbction  609.  Delirery  of  personal  property,  when  it  may  be  ol&imed. 
610.  AflSdavit  and  iti  requisites. 
511.  Requisition  to  sheriff  to  take  and  deliver  the  property. 

612.  Seenrity  on  the  part  of  the  plaintiff  and  prooeediogs  in  serv- 

ing  the  order. 

613.  Ezoeption  to  sureties  and  proceedings  thereon,  or  on  failure 

to  exoept. 
514.  Defendant,  when  entiUed  to  redelivery. 

616.  Jnstifloation  of  defendant's  sureties. 
516.  Qualification  of  sureties. 

617.  Property,  how  taken,  when  concealed  in  baUding  or  inolos- 

ure. 
518.  Property,  how  kept 

619.  Claim  of  property  by  third  person. 

620.  Notice  and  affidavit,  when  and  where  to  be  filed. 


I 


I 


OF  CALIFOKNIA.  119 

Sic.  509.     (§  99.)  The  plaintiff  in  an  action  to  recover  Delivery  of 
the  possession  of  personal  property  may,  at  the  time  of  JJJ^rty, 
issuing  the  summons,  or  at  any  time  before  answer,  claim  jJ^oraimSu^ 
the  delivery  of  such  property  to  him,  as  provided  in  this 
chapter. 

Sec.  610.  (§  100.)  Where  a  delivery  is  claimed,  an  Affidavit  and 
affidavit  must  be  made  by  the  plaintiff,  or  by  some  one  in  "*^*^"*»"«* 
his  behalf,  showing — 

1.  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it)  or  is  entitled  to  the 
pbssesBion  thereof. 

2.  That  the  property  is  wrongfully  detained  by  the 
defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according 
to  his  best  knowledge,  information  and  belief. 

4.  That  it  has  not  been  taken  for  a  tax,  assessment  or 
fine,  pursuant  to  a  statute;  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff; 
or  if  so  seized,  that  it  is  by  statute  exempt  from  such  seiz- 
ure. 

5.  The  actual  value  of  the  property. 

» 

Sec.  511.     (§  101)  The  plaintiff  or  his  attorney  may,  Roquwition 


'  thereupon,  by  an  indorsement  in  writing  upon  the  affida-  take  and  dt- 


vit,  require  the  sheriff  of  the  county  where  the  property  propertj. 
claimed  may  be  to  take  the  same  from  the  defendant. 

Sec  512.     (§  102.)  Upon  a  receipt  of  the  affidavit  and   security  on 
Dotice,  with  a  written  undertaking,  executed  by  two  or  tilep^huifi 
more  sufficient  sureties,  approved  by  the  sheriff,  to  the  fnga^S°^rv- 
effect  that  they  are  bound  to  the  defendant  in  double  the  *"*****'*"  ®^ 
value  of  the  property  as  stated  in  the  affidavit  for  the 
prosecution  of  the  action,  for  the  return  of  the  property 
to  the  defendants,  if  return  thereof  be  adjudged,  and  for 
the  payment  to  him  of  such  sum  as  may  from  any  cause 
be  recovered  against  the  plaintiff,  the  sheriff  must  forth- 
with take  the  property  described  in  the  affidavit,  if  it  be 
in  the  possession  of  the  defendant  or  his  agent,  and  retain 
it  in  his  custody.     He  must,  without  delay,  serve  on  the 
defendant  a  copy  of  the  affidavit,  notice  and  undertaking, 
by  delivering  the  same  to  him  personally,  if  he  can  be 
found,  or  to  his  agent  from  whose  possession  the  property 
is  taken;  or,  if  neither  can  be  found,  by  leaving  them  at 
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the  usual  place  of  abode  of  either,  with  some  person  of 
suitable  age  and  discretion,  or,  if  neither  have  any  known 
place  of  abode,  by  putting  them  in  the  nearest  post-office, 
directed  to  the  defendant. 


Exception  to       Seo.  513.      (§  103.)  The   defendant   mav,   within   two 

•uretieH  and       -  .,  ./»  nilUi*  i 

proceedings  days  alter  the  service  of  a  copy  of  the  affidavit  and  un- 
on^fiui^^to  dertaking,  trlve  notice  to  the  sheriff  that  he  excepts  to 
"^^  the  sufficiency  of  the  sureties.     If  he  fails  to  do  so,  he  is 

deemed  to  have  waived  all  objection  to  them.  When  the 
defendant  excepts,  the  sureties  must  justify  on  notice  in 
like  manner  as  upon  bail  on  arrest;  and  the  sheriff  is 
responsible  for  the  sufficiency  of  the  sureties  until  the 
objection  to  them  is  either  waived  or  until  they  justify. 
If  the  defendant  except  to  the  sureties,  ho  cannot  reclaim 
the  property  as  provided  in  the  next  section. 


Defendant, 
when  enti- 
tled to  ro(ie. 
Urery. 


Sec.  .'iH.  (§  104.)  At  any  time  before  the  delivery  of 
the  property  to  the  plaintiff  the  defendant  may,  if  he  do 
not  except  to  the  sureties  of  the  plaintiff,  require  the 
return  thereof,  upon  giving  to  the  sheriff  a  written  under- 
taking, executed  by'  two  or  more  sufficient  sureties,  to 
the  effect  that  they  are  bound  in  double  the  value  of  the 
property,  as  stated  in  the  affidavit  of  the  plaintiff,  for  the 
delivery  thereof  to  the  plaintiff,  if  such  delivery  be  ad- 
judged, and  for  the  payment  to  him  of  such  sum  as  may, 
for  any  cause,  be  recovered  against  the  defendant.  If  a 
return  of  the  property  be  not  so  required  within  five  days 
after  the  taking  and  service  of  notice  to  the  defendant, 
it  must  be  delivered  to  the  plaintiff,  except  as  provided  in 
section  five  hundred  and  nineteen. 


juitiflcation       Sec.  515.     (S  105.)  The  defendant's  sureties,  upon  no- 

oT  defend-  \«  •  /       r 

antvsureHes  ticc  to  the  plaintiff  of  not  less  than  two  or  more  than  five 
days,  must  justify  before  a  judge  or  county  clerk,  in  the 
same  manner  as  upon  bail  on  arrest;  and  upon  such  justi- 
fication the  sheriff  must  deliver  the  property  to  the 
defendant.  The  sheriff  is  responsible  for  the  defendant's 
sureties  until  they  justify,  or  until  the  justification  is 
completed  or  waived,  and  may  retain  the  property  until 
that  time;  if  they,  or  others  in  their  place,  fail  to  justify 
at  the  lime  and  place  appointed,  he  must  deliver  the  prop- 
erty to  the  plaintiff. 
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Sec.  616.     (§  106.)  The  qualification  of  sureties  must  Qnaimcation 
be  such  as  are  prescribed  by  this  code,  in  respect  to  bail      '"*  *"* 
upon  an  order  of  arrest. 

Sec.  517.     (§  107.)  If  the  property  or  any  part  thereof  Property, 
be  concealed  in  a  building  or  inclosure,  the  sheriff  must  when  con- 
publicly  demand  its  delivery;  if  it  be  not  delivered  he  buiWingor 
must  cause  the  building  or  inclosuro  to  be  broken  open, 
and  take  the  property  into  his  possession ;  and,  if  neces- 
sary, he  may  call  to  his  aid  the  power  of  his  county. 

Seo.  518.     (§  108.)  When  the  sheriff  has  taken  prop-  Property, 
erty,  as  in  this  chapter  provided,  he  must  keep  it  in  a  ****^^*p'- 
secure  place,  and  deliver  it  to  the  party  entitled  thereto, 
u)>on  receiving  his  fees  for  taking  and  his  necessary  ex- 
penses for  keeping  the  same. 

Sec.  519.  (§109.)  If  the  property  taken  be  claimed  by  oaimoi 
any  other  person  than  the  defendant  or  his  agent,  and  Sd^^onoQ. 
sach  person  make  affidavit  of  his  title  thereto,  or  right  to 
the  possession  thereof,  stating  the  grounds  of  such  title 
or  right,  and  serve  the  same  npon  the  sheriff,  the  sheriff 
is  not  bound  to  keep  the  property  or  deliver  it  to  the 
plaintiff,  unless  the  plaintiff,  on  demand  of  him  or  his 
agent,  indemnify  the  sheriff  against  such  claim,  by  an 
UDdertaking,  by  two  sufficient  sureties;  and  no  claim  to 
sach  property  by  any  other  person  than  the  defendant  or 
his  agent  is  valid  against  the  sheriff  unless  so  made. 

Sec.  520.     (§  110.)  The  sheriff  must  file  the  notice,  un-  Notice  nnd 
dertaking  and  affidavit,  with   his  proceedings  thereon,  wbenand 
with  the  clerk  of  the  court  in  which  the  action  is  pend-  ai^^^^ 
ing,  within  twenty  days  after  taking  the  projicrty  men- 
tioned therein. 


CHAPTER  III. 
injunction. 


Sbctiov  525.  Injanetion,  what  is  and  who  may  grant  it 

526.  When  it  may  be  granted. 

527.  At  what  time  it  may  be  granted,  and  what  is  required  to 

obtain  it 

16 
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SscTiON  528.  iDJunction  after  answer. 

529.  Security  upon  injunction. 

530.  Order  to  show  cause  whj  injunction  should  not  be  granted. 

531.  Iignnction  to  suspend  business  of  a  corporation,  how  and 

by  whom  granted. 
632.  Motion  to  vacate  or  modify  injunction. 
533.  When  to  be  vacated  or  modified. 

Injunction,        Seo.  525.     (§  111.)  An  iDJunction   is  a  writ  or  order 

what  is  and  \o  /  j 

who  may  requiring  a  person  to  refrain  from  a  particular  act.  It 
may  be  granted  by  tbe  court  in  which  the  action  is 
brought,  or  by  a  judge  thereof,  or  by  a  county  judge; 
and  when  made  by  a  judge,  it  may  be  enforced  as  the 
order  of  the  court. 

whenitnwy  Seo.  526.  (§  112.)  An  injunction  may  be  granted  in 
the  following  cases : 

1.  When  it  appears  by  the  complaint  that  the  plaintiff 
is  entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  the  act  complained  of,  either  for  a  limited 
period  or  perpetually. 

2.  When  it  appears  by  tbe  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the 
litigation  would  produce  great  or  irreparable  injury  to 
the  plaintiff. 

3.  When  it  appears  during  the  litigation  that  the  de- 
fendant is  doing  or  threatens,  or  is  about  to  do,  or  is  pro- 
curing or  suffering  to  be  done,  some  act  in  violation  of 
the.  plain  tiffs  rights,  respecting  the  subject  of  the  action, 
and  tending  to  render  the  judgment  ineffectual. 

Atwhattime  Seo.  527.  (§  113.)  The  injunction  may  be  granted  at 
grantod,\nd  the  time  of  issuing  the  summons,  upon  the  complaint,  and 
quired  to^  at  any  time  afterwards,  before  judgment,  upon  affidavits. 
The  complaint  in  the  one  case,  and  the  affidavits  in  the 
other,  must  show  satisfactorily  that  sufficient  grounds 
exist  therefor.  No  injunction  can  be  granted  on  the 
complaint  unless  it  is  verified.  When  granted  on  the 
complaint,  a  copy  of  the  complaint  and  verification  at- 
tached must  be  served  with  the  injunction;  when  granted 
upon  affidavit,  a  copy  of  the  affidavit  must  be  served  with 
the  injunction. 

Note. — The  original  section  contained  a  provision  pre- 
scribing the  form  of  the  verification.    This  was  useless,  fur 
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the  form  is  presoribed  in  the  part  of  this  oode  reUtiog  to 
pleadings. 

Seo.  528.     (§  114.)  An   injanction   cannot  be   allowed   injanction 
after  the  defendant  has  answered,  unless  upon  notice,  or 
upon  an  order  to  show  cause;  but  in  such  case  the  de- 
fendant may  be  restrained  until  the  decision  of  the  court 
or  judge  granting  or  refusing  the  injunction. 

Sec.  529.  (§  115.)  On  granting  an  injunction  the  court  secority 
or  judge  must  require,  except  where  the  people  of  the  SoS^  "^ 
state  are  a  party  plaintiff,  a  written  undertaking  on  the 
part  of  the  plaintiff,  with  sufficient  sureties,  to  the  effect 
that  the  plaintiff  will  pay  to  the  party  enjoined  such 
damages,  not  exceeding  an  amount  to  be  specified,  as 
such  party  may  sustain  by  reason  of  the  injunction,  if 
the  court  finally  decide  that  the  plaintiff  was  not  entitled 
thereto. 

Sec.  530.    (§116.)  If  the  court  or  judge  deem  it  proper  order  to 
that  the  defendant,  or  any  of  several  defendants,  should  wh^iiuunc- 
be  heard  before  granting  the  injunction,  an  order  may  be  no? be 
made  requiring  cause  to  be  shown,  at  a  specified  time  and  '^'^ 
place,  why  the  injunction  should  not  be  granted;  and  the 
defendant  may,  in  the  meantime,  be  restrained. 

Sec.  531.     (§  117)  An  injunction  to  suspend  the  gen-  ii^unction 
eral  and  ordinary  business  of  a  corporation  cannot   be  buaTfeas^fa 
granted  except  by  the  court  or  a  judge  thereof;  nor  can   hcwMd^**' 
it  be  granted  without  due  notice' of  the  application  there-  grwt^T 
for  to  the  proper  officers  or  managing  agent  of  the  cor- 
poration, except  when   the  people  of  this  state  are  a 
party  to  the  proceeding. 

Sec  53:2.  (§  118.)  If  an  injunction  be  granted  without  Motion  to 
notice,  the  defendant,  at  any  time  before  the  trial,  may  m»iiry^n. 
apply,  upon  reasonable  notice  to  the  judge  who  granted 
the  injunction,  or  to  the  court  in  which  the  action  is 
brought,  to  dissolve  or  modify  the  same.  The  applica- 
tion may  be  made  upon  the  complaint  and  the  affidavit 
OD  which  the  injunction  was  granted,  or  upon  affidavit 
OQ  the  part  of  the  defendant,  with  or  without  the  an- 
swer. If  the  application  be  made  upon  affidavits  on  the 
part  of  the  defendant,   but  not  otherwise,  the  plaintiff 
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may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  tnose  on  which  the  injunction  was  granted. 

When  to  be        Sec.  533.     (§  119.)  If  upon  such  application  it  satisfao- 

modifled       torily  appear  that  there  is  not  sufficient  ground  for  the 

injunction,  it  must  be  dissolved;   or  if  it  satisfactorily 

appear  that  the  extent  of  the  injunction  is  too  great,  it 

must  be  modified. 


CHAPTER  IV. 

ATTACHMENT. 

SsoTiOK  537.  AtUchment,  when  and  in  what  eases  maj  issae. 

638.  AflSdavit  for  attachment,  what  to  contain. 

639.  Undertaking  on  attachment. 

640.  Writ,  to  whom  directed  and  what  to  state. 

641.  Shares  of  stock  and  debts  due  defendant,  how  attached  and 

disposed  of. 

642.  How  real  and  personal  property  shall  be  attached. 

643.  Attorney  to  give  written  instraotions  to  sheriff  what  to  attach. 

644.  Garnishment,  when  garnishee  liable  to  plaintiff. 

646.  Citation  to  garnishee  to  appear  before  a  oourt  or  judge. 

646.  Inventory,  how  made.    Party  rofaslng  to  give  memorandnm 
,  may  be  compelled  to  pay  costs. 

647.  Perishable  property,  how  sold.    Accounts  without  suit  to  be 

collected. 
548.  Property  attached  may  be  sold  as  under  execution,  if  the 
interests  of  the  parties  require. 

649.  When  property  claimed  by  a  third  party,  how  tried. 

650.  If  plaintiff  obtains  judgment,  how  satisfied. 

651.  When  there  remains  a  balance  due,  how  collected. 

662.  When  suits  may  be  commenced  on  the  undertaking. 

663.  If  defendant  recover  judgment,  what  the  sheriff  is  to  deliver. 

664.  Proceedings,  to  release  attachment,  before  whom  taken. 

655.  Attachment,  in  what  cases  it  may  be  released  and  upon  what 

terms. 

656.  When  a  motion  to  discharge  attachment  may  be  made,  and 

upon  what  grounds. 

667.  When  motion  made  on  affidavit,  it  may  be  opposed  by  affida- 
vit 

658.  When  writ  must  be  discharged. 

669.  When  writ  to  be  returned. 

Attachment,       Sec.  537.    (§  120.)  The  plaintiff,  at  the  time  of  issiiinff 

when  and  in       ,  ,..,., 

what  cfWM     the  sammons,  or  at  any  time  afterward,  may  have  the 

may  iasue.  /»  ^  J 

property  of  the  defendant  attached  as  eecurity  for  the 
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satisfaction  of  aoj  judgmeot  that  may  be  recovered,  unless 
defendant  give  security  to  pay  such  judgment,  as  in  this 
chapter  provided,  in  the  following  cases: 

1  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  which  contract  is  made  or 
18  payable  in  this  state,  and  is  not  secured  by  mortgage, 
lien  or  pledge  upon  real  or  personal  property;  or,  if  so 
secured,  that  such  security  has  been  rendered  nugatory  by 
the  act  of  the  defendant. 

2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  state. 

Sec.  538.     (§121.)  The  clerk  of  the  court  must  issue  Affldavitfor 

-/»«  ..  /»j.i  attachment, 

the  writ  of  attachment  upon  receiving  an  affidavit  by,  or  what  to 
on  behalf  of,  plaintiff,  showing — 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (spec- 
ifying the  amount  of  such  indebtedness,  over  and  above 
all  legal  set-offs  or  counter  claims,)  upon  a  contract,  ex- 
press or  implied,  for  the  direct  payment  of  money,  and 
that  such  contract  was  made  or  is  payable  in  this  state, 
and  that  the  payment  of  the  same  has  not  been  secured 
by  any  mortgage,  lien  or  pledge  upon  real  and  personal 
property;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (spec- 
ifying the  amount  of  such  indebtedness,  as  near  as  may 
be,  over  and  above  all  legal  set-offs  or  counter  claims,) 
and  that  the  defendant  is  a  non-resident  of  the  state; 
and, 

3.  That  the  sum  for  which  the  attachment  is  asked  is 
an  actual  bona  fide  existing  debt,  due  and  owing  from  the 
defendant  to  the  plaintiff,  and  that  the  attachment  is  not 
sought,  and  the  action  is  not  prosecuted,  to  hinder,  delay 
or  defraud  any  creditor  or  creditors  of  the  defendant. 

Sec.  539.  (§  122.)  Before  issuing  the  writ,  the  clerk  undertaking 
must  require  a  written  undertaking  on  the  part  of  the  men?**^" 
plaintiff,  in  a  sum  not  less  than  two  hundred  dollars,  and 
DOt  exceeding  the  amount  claimed  by  the  plaintiff,  with  suf- 
ficient sureties,  to  the  effect  that  if  the  defendant  recover 
judgment,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant  and  all  damages  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking. 
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Writ,  to  Sec.  640.    (§  123.)  The  writ  must  be  directed  to  the 

whom  direct-      i.i*.-  .t.i  <«.«a. 

ed  and  what    eneriii  01  anv  county  m  which  property  of  such  defendant 

to  Btato.  ,  /  .....  ,         «,, 

may  be,  and  must  require  him  to  attach  and  safely  keep 
all  the  property  of  such  defendant  within  his  county,  not 
exempt  from  execution,  or  so  much  thereof  as  may  be 
BuflScient  to  satisfy  the  plaintiff's  demand,  the  amount  of 
which  must  be  stated  in  conformity  with  the  complaint, 
unless  the  defendant  give  him  security  by  the  undertak-  * 
ing  of  at  least  two  sufficient  sureties,  in  an  amount  suffi- 
cient to  satisfy  such   demand,  besides  costs,  or  in    an 
amount  equal  to  the  value  of  the  property  which  has 
been,  or  is  about  to  be,  attached ;  in  which  case,  to  take 
such  undertaking.    Several  writs  may  be  issued  at  the 
same  time,  to  the  sheriffs  of  different  counties. 

sharcfl  of  Sko.  541.  (§  124.)  The  rights  or  shares  which  the  defend- 

stock  and  •  .  ,       « 

debts  dne      aut  may  have  in  the  stock  of  any  corporation  or  company, 

defendant.  ,  .  ,        .        .  ,  ^         .  ,       ,1 

howattached  together  With  the  interest  and  profit  thereon,  and  all 
ot  debts  due  such  defendant,  and  all  other  property  in  this 

state  of  such  defendant  not  exempt  from  execution,  may 
be  attached,  and  if  judgment  be  recovered,  be  sold  to  sat- 
isfy the  judgment  and  execution. 

J^TiSiiiai       Seo.  642.    (§  125.)  The  sheriff  to  whom   the  writ    is 
8^b?at-     directed  and  delivered,  must  execute  the  same  without 
**^®^-         delay,  and  if  the  undertaking  mentioned  in  section  five 
hundred  and  forty  be  not  given,  as  follows  : 

1.  Real  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached 
by  leaving  a  copy  of  the  writ  with  an  occupant  thereof; 
or,  if  there  be  no  occupant,  by  posting  a  copy  in  a  con- 
spicuous place  thereon,  and  filing  a  copy,  together  with 
a  description  of  the  property  attached,  with  the  recorder 
of  the  county. 

2.  Real  property,  or  any  interest  therein,  belonging  to 
the  defendant,  and  held  by  any  other  person,  or  standing 
on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached  by  leaving  with  such  person,  or 
his  agent,  a  copy  of  the  writ,  and  a  notice  that  such  real 
property  (giving  a  description  thereof)  and  any  interest 
therein,  belonging  to  the  defendant,  are  attached  pursuant 
to  such  writ,  and  filing  a  copy  of  such  writ  and  notice 
with  the  recorder  of  the  county,  and  leaving  a  copy  of 
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Bucb  writ  and  notice  with  an  occupant  of  such  property; 
or,  if  there  be  no  occupant,  by  posting  a  copy  thereof  in 
a  coDspicuous  place  thereon. 

8.  Personal  property,  capable  of  manual  delivery,  must 
be  attached  by  taking  it  into  custody. 

4.  Stock  or  shares,  or  interest  in  stock  or  shares,  of 
any  corporation  or  company,  must  be  attached  by  leaving 
with  the  president,  or  other  head  of  the  same,  or  the  sec- 
retary, cashier  or  other  managing  agent  thereof,  a  copy 
of  the  writ,  and  a  notice  stating  that  the  stock  or  inter- 
est of  the  defendant  is  attached,  in  pursuance  of  such 
writ. 

5.  Debits  and  credits,  and  other  personal  property,  not 
capable  of  manual  delivery,  must  be  attached  by  leaving 
with  the  person  owning  such  debts,  or  having  in  his  pos- 
session, or  under  bis  control,  such  credits  and  other  per- 
sonal property,  or  with  his  agent,  a  copy  of  the  writ,  and 
a  notice  that  the  debts  owing  by  him  to  the  defendant,  on 
the  credits  and  other  personal  property  in  his  possession, 
or  under  his  control,  belonging  to  the  defendant,  are 
attached  in  pursuance  of  such  writ. 

Sec  543.    (5  126.")  Upon  receivinff  information  in  writ-  Attorney  to 

.!..«•..  1  1  giTe  written 

mg  from  the  plaintiff  or  his  attorney,  that  any  person  has  rMtmctionB 

in  his  possession,  or  under  his  control,  any  credits  or  what  to 

other  personal  property  belonging  to  the  defendant,  or 

is  owing  any  debt  to  the  defendant,  the  sheriff  must  serve 

upon  such  person  a  copy  of  the  writ,  and  a  notice  that 

such  credits,  or  other  property  or  debts,  as  the  case  may 

be,  are  attached  in  pursuance  of  such  writ. 

Sbc.  544.    (§  127.)  All  persons  having  in  their  posses-  oamiiih- 
sion,  or  under  their  control,  any  credits  or  other  personal  garntoheo 
property  belonging  to  the  defendant,  or  owing  any  debts  pTaiiTtiff. 
to  the  defendant  at  the  time  of  service  upon  them  of  a 
copy  of  the  writ  and  notice,  as  provided  in  the  last  two 
sections,  shall  be,  unless  such  property  be  delivered  up  or 
transferred,  or  such  debts  be  paid  to  the  sheriff,  liable  to 
the  plaintiff  for  .the  amount  of  such  credits,  property  or 
debts,  until  the  attachment  be  discharged,  or  any  judg- 
ment recovered  by  him  be  satisfied. 

Citation  to 

Sec.  545.    (§  128.)  Any  person  owing  debts  to  the  de-  SJli'^bJ*'' 
fendant,  or  having  in  his  possession,  or  under  his  control,  o^jud^^*^ 
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loTentory, 
how  niAde. 


Party  revis- 
ing toglTe 
neiiionui" 
dummay  be 
compelled  to 
pay  ooeta. 


any  credits  or  other  personal  property  belonging  to 
the  defendant,  may  be  required  to  attend  before  the  court 
or  judge,  or  a  referee  appointed  by  the  court  or  jud^e, 
and  be  examined  on  oath  respecting  the  same.  The 
defendant  may  also  be  required  to  attend  for  the  purpose 
of  giving  information  respecting  his  property,  and  may 
be  examined  on  oath.  The  court  or  judge  may,  after  such 
examination,  order  personal  property,  capable  of  manual 
delivery,  to  be  delivered  to  the  sheriff  on  such  terms  as 
may  be  just,  having  reference  to  any  liens  thereon  or 
claims  against  the  same,  and  a  memorandum  to  be  given 
of  all  other  personal  property,  containing  the  amount 
and  description  thereof. 

Seo.  646.  (§  129.)  The  sheriff  must  make  a  full  inven- 
tory  of  the  property  attached,  and  return  the  same  with 
the  writ.  To  enable  him  to  make  such  return  as  to  debts 
and  credits  attached,  he  must  request,  at  the  time  of  ser- 
vice, the  party  owing  the  debt  or  having  the  credit  to 
give  him  a  memorandum,  stating  the  amount  and  descrip- 
tion of  each;  and  if  such  memorandum  be  refused,  he  must 
return  the  fact  of  refusal  with  the  writ.  The  party  refus- 
ing  to  give  the  memorandum  may  be  required  to  pay  the 
costs  of  any  proceedings  taken  for  the  purpose  of  obtain- 
ing information  respecting  the  amounts  and  description 
of  such  debt  or  credit. 


Periehable 

property, 

howaold. 


Accounta 
without  rait 
to  be  col- 
lected. 


Property  at- 
tached may 
be  aoldaa 
under  execu- 
tion,  if  the 
interoMtB  of 
tho  particfl 
require. 


Sec.  547.  (§130.)  If  any  of  the  property  attached  be 
perishable,  the  sheriff  must  sell  the  same  in  the  manner 
in  which  such  property  is  sold  on  execution.  The  pro- 
ceeds, and  other  property  attached  by  him,  must  be  re- 
tained by  him  to  answer  any  judgment  that  may  be 
recovered  in  the  action,  unless  sooner  subjected  to  execu- 
tion upon  another  judgment  recovered  previous  to  tho 
issuing  of  the  attachment.  Debts  and  credits  attached 
may  bo  collected  by  him,  if  the  same  can  be  done  without 
suit.  The  sheriff's  receipt  is  a  sufficient  discharge  for  tho 
amount  paid. 

Sec.  548.  (§  654.)  Whenever  property  has  been  taken 
by  an  officer  under  a  writ  of  attachment,  and  it  is  made 
to  appear  satisfactorily  to  the  court  or  a  judge  thereof, 
or  a  county  judge,  that  the  interest  of  the  parties  to  tho 
action  will  be  subserved  by  a  sale  thereof,  the  court  or 
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jadge  may  order  each  property  to  be  sold  in  the  same 
manner  as  property  is  sold  under  an  execution,  and  the 
proceeds  to  be  deposited  in  tbei  court,  to  abide  tbe  judg- 
ment in  tbe  action.  Such  order  can  be  made  only  upon 
notice  to  the  adverse  party  or  his  attorney,  in  case  such 
party  have  been  personally  served  with  a  summons  in  the 
action. 

Sec.  549.    (§  131.)  If  any  personal  property  attached  JJj*'*^i^Jd 
be  claimed  by  a  third  person  as  his  property,  the  sheriff  ^^J^^{^^ 
may  summon  a  jury  of  six  men  to  try  the  validity  of  such  tri«i. 
claim;  and  such  proceedings  shall  be  had  thereon,  with 
tbe  like  effect,  as  in  case  of  a  claim  after  levy  upon  execu- 
tion. 

Sec.  650.     (§132.)  If  judgment   be  recovered   by  the  ifpuintur 

•^       **  •  obtains  jodg- 

plaintiff,  the   sheriff  must  satisfy  the  same  out  of  the  ment,  how 

tatisfled. 

property  attached  by  him  which  has  not  been  delivered 
to  the  defendant,  or  a  claimant  as  hereinbefore  provided, 
or  subjected  to  execution  on  another  judgment  recovered 
previous  to  the  issuing  of  the  attachment,  if  it  be  sufficient 
for  that  purpose : 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  as  shall  be  necessary  to  sat- 
isfy the  judgment. 

2.  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  judgment,  he  must  sell  under  the 
execution  so  much  of  the  property,  real  or  personal,  as 
may  be  necessary  to  satisfy  the  balance,  if  enough  for 
that  purpose  remain  in  his  hands.  Notices  of  the  sales 
must  be  given,  and  the  sales  conducted  as  in  other  cases 
of  sales  on  execution. 

Sec.  551.     (§  138.)  If,  after  selling  all    the    property  whore  there 
attached  by  him  remaining  in  his  hands,  and  applying  the  baSance  due, 
proceeds,  together  with   the  proceeds  of  any  debts  or  f^Ted?*" 
credits  collected  by  him,  deducting  his  fees,  to  the  pay- 
ment of  the  judgment,  any  balance  shall  remain  due.  the 
sheriff  must  proceed  to  collect  such  balance  as  upon  an 
execution  in  other  cases.     Whenever  the  judgment  shall 
have  been  paid,  the  sheriff,  upon  reasonable  demand,  must 

17 
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When  snits 
may  be  com' 
menccd  on 
the  ander- 
taking. 


deliver  over  to  the  defendant  the  attached  property  remain- 
ing in  his  hands,  and  any  proceeds  of  the  property 
attached  unapplied  on  thejadgment. 

Sec.  652.  (§  134.)  If  the  execution  be  returned  unsat- 
isfied in  whole  or  in  part,  the  plaintiff  may  prosecute 
any  undertaking  given  pursuant  to  section  five  hundred 
and  forty  or  section  five  hundred  and  fifty-five,  or  he  may 
proceed  as  in  other  cases  upon  the  return  of  an  execution. 

If  defendant  Sec.  563,  (§  185.)  If  the  defendant  recover  judgment 
ment,  what  against  the  plaintiff,  any  undertaking  received  in  the 
istodeurer.  actiou,  all  the  proceeds  of  sales  and  money  collected  by 
the  sheriff,  and  all  the  property  attached  remaining  in  the 
sheriffs  hands,  must  be  delivered  to  the  defendant  or  his 
agent;  the  order  of  attachment  shall  be  discharged,  and 
the  property  released  therefrom. 


Proceedings 
to  reloaae 
attachment, 
before  whom 
taken. 


Attachment, 
in  what  caseB 
It  may  bo 
reloMod  and 
Qpon  what 
torma. 


Sec.  564.  (§136.)  "Whenever  the  defendant  has  appeared 
in  the  action,  ho  may,  upon  reasonable  notice  to  the  plain- 
tiff, apply  to  the  court  in  which  the  action  is  pending,  or 
to  the  judge  thereof,  or  to  a  county  judge,  for  an  order  to 
discharge  the  attachment,  wholly  or  in  part;  and  upon  the 
execution  of  the  undertaking  mentioned  in  the  next  sec- 
tion, an  order  may  be  made,  releasing  from  the  opera- 
tion of  the  attachment  any  or  all  of  the  propert}^  at- 
tached, and  all  of  the  property  so  released,  and  all  of  the 
proceeds  of  the  sales  thereof,  be  delivered  to  the  defend- 
ant, upon  the  justification  of  the  sureties  on  the  under- 
taking, if  required  by  the  plaintiff. 

Seo.  565.  (§137.)  Before  the  making  such  order,  the 
court  or  judge  must  require  an  undertaking  on  behalf  of 
the  defendant,  by  at  least  two  sureties,  residents  and 
freeholders  or  householders  in  the  county,  to  the  effect 
that  in  case  the  plaintiff  recover  judgment  in  the  ac- 
tion, defendant  will,  on  demand,  redeliver  the  attached 
property  so  released,  to  the  proper  officer,  to  be  applied 
to  the  payment  of  the  judgment,  and  that  in  default 
thereof  the  defendant  and  sureties  will,  on  demand,  pay 
to  the  plaintiff  the  full  value  of  the  property  released. 
The  court  or  judge  making  such  order  may  fix  the  sum 
for  which  the  undertaking  must  be  executed,  and  if 
necessary  in  fixing  such  sum  to  know  the  value  of  the 


> 
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property  released,  the  same  may  be  appraised  by  three  dis- 
ioterested  persons  to  be  appointed  for  that  purpose.  The 
lareties  may  be  required  to  justify  before  the  court  or 
judge,  and  the  property  attached  cannot  be  released  from 
the  attachment  without  their  justification,  if  the  same  be 
required. 

Seo.  556.     (§  138.)     The  defendant  may,  also,  any  time  when  a 
before  the  time  for  answering  expires,  apply,  on  motion,  discharge 
upon  reasonable  notice  to  the  plaintiff,  to  the  court  in   may  be^° 
which  the  action  is  brought,  or  to  the  judge  thereof,  or  to  upon  what 
a  county  judge,  that  the  attachment  be  discharged  on  «""°^ 
the  ground  that  the  writ  was  improperly  or  irregularly 
isBued. 

Seo.  557.    (§  139.)  If  the  motion  be  made  upon  affida-  when  mo- 
vits  on  the  part  of  the  defendant,  but  not  otherwise,  the  ^d^V 
plaintiff  may  oppose  the  same  by  affidavits  or  other  evi-  ^^^iil^ 
deuce,  in  addition  to  those  on  which  the  attachment  was  '^^^'^ 
made. 

Seo.  558.  (§140.)  If,  upon  such  application,  it  satisfac-  when  writ 
torily  appears  that  the  writ  of  attachment  was  improperly  discharged, 
or  .irregularly  issued,  it  must  be  discharged. 

Seo.  559.     (§141.)  The  sheriff  must  return  the  writ  of  when  writ 
attachment  with   the   summons,  if  issued   at  the  same  tnmod!' 
time;   otherwise,  within  twenty  days  after  its  receipt, 
with  a  certificate  of  his  proceedings  indorsed  thereon  or 
attached  thereto. 


CHAPTER  V. 

beoeiyers. 


Sectioii  564.  Appointment  of  receirer. 

M6.  Appointment  of  reoeivera  upon  diwolntion  of  eorpoimtionfl. 

566.  Who  shall  not  he  appointed. 

567.  Oath  and  undertaking. 

568.  Powers  of  reoeivers. 

569.  Inrestment  of  funds. 

Sio.  564.    A  receiver  may  be  appointed  by  the  court  Appoint, 
in  which  an  action  is  pending,  or  by  the  judge  thereof—     i^dyw. 
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1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  pur- 
chase of  property,  or  by  a  creditor  to  subject  any  prop- 
erty or  fund  to  his  claim,  or  between  partners  or  others 
jointly  owing  or  interested  in  any  property  or  fund,  on 
the  application  of  the  plaintiff,  or  of  any  party  whose 
right  to  or  interest  in  the  property  or  fund,  or  the  pro- 
ceeds thereof,  is  probable,  and  where  it  is  shown  that  the 
property  or  fund  is  in  danger  of  being  lost,  removed  or 
materially*  injured. 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of 
his  mortgage  and  sale  of  the  mortgaged  property,  where 
it  appears  that  the  mortgaged  property'  i3  in  danger  of 
being  lost,  removed  or  materially  injured,  or  that  the 
condition  of  the  mortgage  has  not  been  performed,  and 
that  the  property  is  probably  insuflSciont  to  discharge  the 
mortgage  debt. 

3.  After  judgment,  to  carry  the  judgment  into  effect. 

4.  After  judgment,  to  dispose  of  the  property  accord- 
ing to  the  judgment,  or  to  preserve  it  duritig  the  pen- 
dency of  an  appeal,  or  in  proceedings  in  aid  of  execution, 
when  an  execution  has  been  returned  unsatisfied,  or  when 
the  judgment  debtor  refuses  to  apply  his  property  in  sat- 
isfaction of  the  judgment. 

5.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
has  forfeited  its  corporate  rights. 

6.  In  all  other  cases  wherei  receivers  have  heretofore 
been  appointed  by  the  usages  of  the  courts  of  equity. 

m?S??f"r«-  ^^^'  ^^^-  Upon  the  dissolution  of  any  corporation,  the 
dtaSiutio?*"  district  court  of  the  county  in  which  the  corporation  car- 
of  corpor*.  fjeg  on  its  business,  or  has  its  principal  place  of  business, 
on  application  of  any  creditor  of  the  corporation,  or  of 
any  stockholder  or  member  thereof,  may  appoint  one  or 
more  persons  to  be  receivers  or  trustees  of  the  corpora- 
tion, to  take  charge  of  the  estate  and  effects  thereof,  and 
to  collect  the  debts  and  property  due  and  belonging  to 
the  corporation,  and  to  pay  the  outstanding  debts  thereof, 
and  to  divide  the  moneys  and  other  property  that  shall 
remain  over,  among  the  stockholders  or  members. 

SUtatofl  of  1850,  p.  347,  H  16,  18 ;  1863,  p.  109,  i  35. 

whoBbaii  Seo.  566.    Ko  party,  or  attorney,  or  person  interested 

p^ntod!^*      in  ftu  action,  can  be  appointed  receiver  therein. 
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Sec.  667.  Before  entering  upon  his  duties,  the  receiver  oathimd 
muBt  be  sworn  to  perform  them  faithfully,  and  with  one 
or  more  sureties,  approved  by  the  court  or  judge,  execute 
ao  undertaking  to  such  person,  and  in  such  sum  as  the 
court  or  judge  may  direct,  to  the  eflFect  that  he  will  faith- 
folly  discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Sec.  568.  The  receiver  has,  under  the  control  of  the  Powenof 
court,  power  to  bring  and  defend  actions  in  his  own  name, 
as  receiver;  to  take  and  keep  possession  of  the  property, 
to  receive  rents,  collect  debts,  to  compound  for  and  com- 
promise the  same,  to  make  transfers,  and  generally  to 
do  such  acts  respecting  the  property  as  the  court  may 
authorize. 

Sec  669.    Funds  in  the  hands  of  a  receiver  may  be  inw^ent 

"  of  ftinds. 

invested  upon  interest,  by  order  of  the  court;  but  no 
Bach  order  can  he  made,  except  upon  the  consent  of  all 
the  parties  to  the  action. 


CHAPTER  VI. 

DEPOSIT  IN   OOURT. 

Sscnov  572.  Depofit  in  eourt 

673.  Money  paid  to  clerk  must  be  deposited  with  ooanty  treuurer. 

674.  Manner  of  enforcing  the  order. 

Sec.  572.  (§  142.)  When  it  is  admitted  by  the  plead-  Deposit  in 
log,  or  shown  upon  the  examination  of  a  party,  that  he 
has  in  his  possession  or  under  his  control  any  money  or 
other  thing  capable  of  delivery,  which,  heing  the  subject 
of  litigation,  is  held  by  him  as  trustee  for  another  party, 
or  which  belongs  or  is  due  to  another  party,  the  court  may 
order  the  same,  upon  motion,  to  be  deposited  in  court  or 
delivered  to  such  party,,  upon  such  conditions  as  may  be 
jast,  suhject  to  the  further  direction  of  the  court. 

Seo.  573.    If  the  money  is  deposited  in  court  it  must  Money  paid 
be  paid  to  the  clerk,  who  must  deposit  it  with  the  county  be  depodtaf 
treasurer,  by  him  to  be  held  subject  to  the  order  of  the  t^^^r*!^^ 
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court.  For  the  safe  keeping  of  the  money  deposited  with 
him  the  treasurer  is  liable  on  his  official  bond. 

Stotatefl  of  1864,  p.  468. 

Mariner  of         Seo.  574.     Whenever,  in  the /exercise  of  its  authority, 

enfurciag  the  / 

order.  a  court  has  ordered  the  deposit  or  delivery  of  money  or 

other  thing,  and  the  order  is  disobeyed,  the  court,  beside 
punishing  the  disobedience,  may  make  an  order  requiring 
the  sheriff  to  take  the  money  or  thing  and  deposit  or 
deliver  it  in  conformity  with  the  direction  of  the  court. 


N.S. 


TITLE   VIII. 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 

Chapter     1.  Judgment  in  general. 

II.  Judgment  upon  failure  to  answer, 

III.  Isnies — t?^e  mode  of  trial  and  postponements. 

IV.  Trial  by  jury. 

V.    Trial  by  the  court, 
VI.    Of  references  and  trials  by  referees, 
VII.  Provisions  relating  to  trials  in  general, 
Vlll.   The  manner  of  giving  and  entering  judgment. 


CHAPTER  I. 

JUDGMENT  IN   GENERAL. 

Section  577.  Jadgment  defined. 

678.  Judgment  may  be  for  or  against  one  of  the  parties. 

579.  Judgment  may  be  against  one  party  and  action  prooeed  as  to 

others. 

580.  The  relief  to  be  awarded  to  the  plaintiff. 

581.  Action  may  be  dismissed  or  nonsuit  entered. 

582.  All  other  Jodgmente  are  on  the  merits. 

Judgment  Sbo.  577.     (§  144.)  A  judgment  is  the  final  determina- 

defined.         ^Jq^  of  the  rights  of  the  parties  in  an  action  or  proceed- 
ing. 

NoTK. — The  original  section  contained  the  words  "and 
may  be  entered  in  term  or  Taeation."  We  omit  them,  first, 
because  they  are  not  part  of  the  definition  ;  second,  because 
the  same  proviflion  is  contained  in  the  first  part  of  this  code. 
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Sbc.  578.     (§  145.)   Judgment  may  be  given   for  or  Judgment 
araiDst  one   or   more  of  several  plaintiffs,   and   for  or  or  against 
against  one  or  more  of  several  defendants;  and  it  may,  parties. 
ivhen  the  justice  of  the  ease  requires  it,  determine  the 
ultimate  rights  of  the  parties  on  each  side,  as  between 
themselves. 

Sjec.  579.    (§  146.)  In  an  action  against  several  defend-  Judgm^nf 
ants,  the  court  may,  in  its  discretion,  render  judgment  against  one 
against  one  or  more  of  them,  leaving  the  action  to  pro-  action  pro- 
ceed  against  the  others,  whenever  a  several  judgment  is  others. 
proper. 

Sec.  580.     (§  147)  The  relief  granted  to  the  plaintiff,  Thereiiefto 
if  there  be  no  answer,  cannot  exceed  that  which  he  shall  tot^e 

plaintiff. 

have  demanded  in  his  complaint;  but  in  any  other  case, 
the  court  may  grant  him  any  relief  consistent  with  the 
case  made  by  the  complaint  and  embraced  within  the  issue. 

Sec.  581.     fS  148.)  An   action   may  be  dismissed  or  a  Action  may 

^^  '^  J  be  dlajnlflsed 

judgment  of  nonsuit  entered  in  the  followin*?  cases :  or  nonsuit 

•^  ®  ,    ,      entered. 

1.  By  the  plaintiff  himself,  at  any  time  before  trial, 
upon  the  payment  of  costs,  if  a  counter  claim  has  not 
been  made.  If  a  provisional  remody«has  been  allowed, 
the  undertaking  must  thereupon  be  delivered  by  the  clerk 
to  the  defendant,  who  may  have  his  action  therson. 

2.  By  either  party,  upon  the  written  consent  of  the 
other. 

3.  By  the  court,  when  the  plaintiff  fails  to  appear  on 
the  trial,  and  the  defendant  appears  and  asks  for  the 
dismissal. 

4.  By  the  court,  when,  upon  the  trial,  and  before  the 
final  submission  of  the  case,  the  plaintiff  abandons  it. 

5.  By  the  court,  upon  motion  of  the  defendant,  when, 
upon  the  trial,  the  plaintiff  fails  to  prove  a  sufficient  case 
for  the  jury. 

The  dismissal  mentioned  in  the  first  two  subdivisions 
is  made  by  an  entry  in  the  clerk's  register.  Judgment 
may  ther^eupon  be  entered  accordingly. 

Sec.  582.     (§  149.)  In    every   case,   other  than    those  AiioUier 
mentioned  in  the  last  section,  judgment  must  be  rendered  iSe^S^^^the 
on  the  merits.  '"•"*' 
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CHAPTER  II. 

JUDGMENT   UPON   FAILURE   TO    AN8WEE. 

Section  585.  In  what  cases  Judgment  may  be  had  upon  the  failure  of  the 
defendant  to  answer. 

jLS*judg.         ^^^'  ^^^'    (§  ■*  ^^O  Judgment  may  be  had,  if  the  defend- 
SThadapon    ^^^  ^^^^  ^^  answer  the  complaint,  as  follows :  * 

the  difend?'       ^'  ^°  *"  action  arising  upon  contract  for  the  recovery 
ant  to  of  money  or  damasces  only,  if  no  answer  has  been  filed 

answer  •'  o  •'  ' 

with  the  clerk  of  the  court  within  the  time  specified  in 
the  summons,  or  such  further  time  as  may  have  been 
granted,  the  clerk,  upon  application  of  the  plaintiff,  must 
enter  the  default  of  the  defendant,  and  immediately  there- 
after enter  judgment  for  the  amount  specified  in  the  sum- 
mons, including  the  costs,  against  the  defendant,  or  against 
one  or  more  of  several  defendants,  in  the  cases  provided 
for  in  section  four  hundred  and  thirteen. 

2.  In  other  actions,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the 
summons,  or  such  further  time  as  may  have  been  granted, 
the  clerk  must  opter  the  default  of  the  defendant;  and 
thereafter  the  plaintiff  may  apply  at  the  first  or  any  sub- 
sequent term  of  the  court  for  the  relief  demanded  in  the 
complaint.  If  the  taking  of  an  account,  or  the  proof  of 
any  fact,  is  necessary  to  enable  the  court  to  give  judg- 
ment, or  to  carry  the  judgment  into  effect,  the  court  may 
take  the  account  or  hear  the  proof;  or  may,  in  its  discre- 
tion, order  a  reference  for  that  purpose.  And  where  the 
action  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  court  may  order  the  damages  to  bo  assessed  by  a  jury ; 
or  if,  to  determine  the  amount  of  damages,  the  examina- 
tion of  a  long  account  be  involved,  by  a  reference  as  above 
provided. 

8.  In  actions,  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time 
for  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  judgment;  and 
the  court  must  thereupon  require  proof  to  be  made  of  the 
demand  mentioned  in  the  complaint;  and  if  the  defendant 
be  not  a  resident  of  the  state,  must  require  the  plaintiff 
or  his  agent  to  be  examined  on  oath,  respecting  any  pay- 
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ments  that  have  been  made  to  the  plaintiff,  or  to  any  one 
for  bis  uae,  on  account  of  such  demand,  and  may  render 
judgment  for  the  amount  which  he  is  entitled  to  recover. 


CHAPTBB  III. 

ISSUES — THE    MODE   OF  TRIAL  AND   POSTPONEMENTS. 

Skctioh  588.  iMue  defined,  and  the  different  kinds. 
689.  Issue  of  Uw,  how  railed. 

590.  Issue  of  fact,  how  raised. 

591.  Issue  of  law,  how  tried. 

592.  Issue  of  fact,  how  tried.    When  issues  both  of  law  and  fact, 

the  former  to  be  first  disposed  of. 

593.  Clerk  must  enter  causes  on  the  calendar,  to  remain  until  dis- 

posed of. 

594.  Parties  may  bring  issue  to  trial. 

595.  Motion  to  postpone  a  trial  for  absence  of  testimony,  requi- 

sites of. 

596.  In  eases  of  a4jottrnment  a  party  may  have  the  testimony  of 

any  witness  taken. 

Sec.  588.     (§  151.)   Issues   arise    upon  the  pleadings  issue  de- 
when  a  fact  or  conclusion  of  law  is  maintained  by  the  the  diiforent 
one  party  and  is  controverted  by  the  other.    They  are  of 
two  kinds : 

1.  Of  law ;  and, 

2.  Of  fact. 


Sec.  589     (§  152.)  An  issue  of  law  arises  upon  a  de-   issueof  law, 
arrer 
thereof. 


murrer  to  the  complaint  or  answe'r,   or  to  some  part  '^^^  "*•**• 


Sec.  590.     (§  153.)  An  issue  of  fact  arises —  issue  of  ihct, 

1.  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Sec.  591.    (§  154)  An  issue  of  law  must  be  tried   by  issue  of  law, 
the  conrt,  unless  it  is  referred  upon  consent.  ^ 

Sec.  592.    (§  155)  An  issue  of  fact  must  be  tried  by  a  issue  of  fiu:t, 
jury,  unless   a  jury   trial   is   waived,  or  a  reference  be  '^'^ ****** 
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whoDiasues    Ordered,  as  provided   in  this  code.     Where  there   arc 
and  fact,  the  Issues  both  of  law  and  fact,  the  issaes  of  law  mast  bo 

former  to  bo      -      ^    , .  •»      « 

first  dispoeed    trst  dlSpOSed  of. 
of. 

Clerk  must        Sec.  593.     (§  166)  The  clerk  must  enter  causes  upon 

enter  cauios       ,  i        ,  i         i  «  • 

on  thecal-     the  Calendar  of  the  court  according  to  the  date  of  issue, 
remain  until  Causcs  oucc  placed  ou  the  calendar  for  a  £:enerai  or  special 

disposed  ot  *  . 

term,  if  not  tried  or  heard  at  such  term,  must  remaia 
upon  the  calendar  from  court  to  court,  until  finally  dis- 
posed of. 


Parties  may 
bring  issue 
to  trial. 


Motion  to 
postpone 
a  trial  for 
absence  of 
testimony, 
requisites  of. 


Sec.  694.  (§  167  )  Either  party  may  bring  an  issue  to 
trial  or  to  a  hearing,  and  in  the  absence  of  the  adverse 
party,  unless  the  court,  for  good  cause,  otherwise  direct, 
may  proceed  with  his  case,  and  take  a  dismissal  of  the 
action,  or  a  verdict  or  judgment,  as  the  case  may  require. 

Sec.  595.  (§  158.)  A  motion  to  postpone  a  trial  on  the 
ground  of  the  absence  of  evidence  can  only  be  made  upon 
affidavit,  showing  the  materiality  of  the  evidence  expected 
to  be  obtained,  and  that  due  diligence  has  been  used  to 
procure  it.  The  court  may  also  require  the  moving  party 
to  state,  upon  affidavit,  the  evidence  which  ho  expects  to 
obtain;  and  if  the  adverse  party  thereupon  admit  that 
such  evidence  would  be  given  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as 
improper,  the  trial  must  not  be  postponed. 

In  cases  of         Seo.  596.     (§664.)  The  party  obtaining  a  postponement 
a  party  may    of  a  trial  in  any  court  of  record  must,  if  required  by  the 

barethe  ,  •  .  .  .  ^  . 

testimony  of   aoverse  party,  consent  that  the  testimony  of  any  witness 
taken.  of  such  advcrsc  party,  who  is  in  attendance^  be  then  taken 

by  deposition  before  a  judge  or  clerk  of  the  court  in  which 
the  case  is  pending,  or  before  such  notary  public  as  the 
court  may  indicate,  whicn  must  accordingly  be  done,  and 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 
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CHAPTEK  IV, 

TRIAL  BY  JURT. 

AbTICLB  L  FOBMA.TIOH  OF  JUBT. 

11.  Conduct  op  thb  tbial.  * 

III.  Thb  ybbdict. 


ABTICLB  I. 
FORMATION   OF   THS  JURT. 

Sbotxon  600.  Jury,  bow  drawn. 

601.  Cfaallengflfl.    Bach  party  eniUUd  to  four  peremptory  chal- 

lenges. 

602.  Grounds  of  challenge. 

603.  Challenges,  how  tried. 

604.  Juiy  to  be  sworn. 

Sec  600.     (§  159.)  When  the  action  is  called  for  trial  Jury,  how 
by  jury,  the  clerk  must  draw  from  the  trial  jury  box  of 
the  court  the  ballots  containing  the  names  of  the  jurors, 
until  the  jury  is  completed  or  the  ballots  are  exhausted. 

Note. — The  original  section  contained  prorisions  as  to 
the  number  to  compote  a  jury,  the  manner  of  summoning 
talesmen  and  the  preparation  of  a  trial  jury  box.  All  these 
provisions  are  contained  in  a  former  part  of  this  code,  under 
the  head  of  ''jurors.'' 

Sec   601.     (§161.)   Either   party  may  challenge    the  chauenges. 
jarors,  but  when  there  are  several  parties  on  either  side, 
they  must  join  in  a  challenge  before  it  can  be  made.   The 

challenges  are  to  individual  jurors,  and   are  either  per-  SJJtiS^f 

emptory  or  for  cause.     Each  party  is  entitled  to  four  per-  ^^JJl?*^ 

emptory  challenges.  lengee. 

Sec  602.     (§  162.)  Challenges  for  cause  may  be  taken  Qronndsof 
on  one  or  more  of  the  following  grounds :  ^     ^°**' 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  code  to  render  a  person  competent  as  a  juror. 

2.  Consanguinity  or  affinity,  within  the  third  degree, 
to  any  party. 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  family 
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Challonges, 
how  triml 


Jnrytobe 
sworn. 


of  either  party,  or  a  partner  in  the  business  with  either 
party,  or  being  security  on  any  bond  or  obligation  for 
either  party. 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action. 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action  or  in  the  main  question  involved  in  the  action, 
except  the  interest  of  the  juror  as  a  member  or  citizen  of 
a  municipal  corporation. 

6.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action. 

7.  The  existance  of  a  state  of  mind  in  the  juror  evincing 
enmity  against,  or  bias  to,  either  party. 

Seo.  603.  (§  163.)  Challenges  for  cause  must  be  tried 
by  the  court.  The  juror  challenged  and  any  other  person 
may  be  examined  as  a  witness  on  the  trial  of  the  chal- 
lenge. 

Sec.  604.  (§  160.)  As  soon  as  the  jury  is  completed^  an 
oath  must  bo  administered  to  the  jurors,  in  substance, 
that  they  and  each  of  them  will  well  and  truly  try  the 

matter  in  issue  between  ,  the  plaintiff,  and , 

defendant,  and  a  Iruo  verdict  render  according  to  the 
evidence. 


ARTICLE  n. 


GONDUOT  OF  THE  TRIAL. 


SficnoN  007.  Order  of  proceodings  on  trial. 

608.  Charge  to  tho  Jary.    Court  must  Aimisli  in  writing,  npon 

request,  the  points  of  law  contained  therein. 

609.  Special  instruotions. 

610.  View  by  jury  of  the  premises. 

611.  Admonition  when  jury  permitted  to  separate. 
613.  Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  Jury,  how  oonduoted. 

614.  May  oome  into  oourt  for  further  instruotions. 

615.  Proceedings  in  case  a  juror  beoome  sick. 

616.  When  prevented  from  giving  verdict,  the  cause  may  be  again 

tried. 

617.  While  jury  are  absent,  court  may  adjourn  ftom  time  to  time. 

Sealed  verdict.    Final  adjournment  discharges  the  jury. 

618.  Verdict,  how  declared.    Form  of.    Polling  the  jury. 

619.  Proceedings  when  verdict  is  informal. 
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Sko.  607.  When  the  jury  has  been  sworn  in,  the  trial  order  of 
must  proceed  in  the  following  order,  nnless  the  jadge,  for  on  trial. 
special  reasons,  otherwise  directs : 

1.  The  plaintiff,  after  stating  the  issae  and  his  case, 
mast  produce  the  evidence  on  his  part. 

2.  The  defendant  may  then  open  his  defence,  and  offer 
his  evidence  in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case. 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side  or  on  both  sides  with- 
out argument,  the  plaintiff  must  commence  and  may  con- 
clude the  argument. 

5.  If  several  defendants,  having  separate  defences,  ap- 
pear by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument. 

6.  The  court  may  then  charge  the  jury. 

Sec.  608.     (§  165.)  In  charging  the  jury  the  court  may  charg«to 
state  to  them  all  matters  of  law  which  it  thinks  necessary     *      ' 
for  their  information  in  giving  their  verdict;  and,  if  it 
state  the  testimony  of  the  case,  it  must  inform  the  jury 
that  they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  either  party,  at  the  time,  upon  coartmiut 
request,  a  statement  in  writing  of  the  points  of  law  con-  ^^ritin«/oa 
tained  in  the  charge;  or  sign,  at  the  time,- a  statement  of  ^^oteofuw 
such  points  prepared  and  submitted  by  the  counsel  of  ^^r^?^ 
either  party. 

• 
Seo.  609.     Where  either  party  asks  special  instructions  spedai 
to  be  given  to  the  jury,  the  court  must  either  give  such  m.  s. 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part. 

Seo.  610.     When  in  the  opinion  of  the  court  it  is  proper  view  by 
for  the  jury  to  have  a  view  of  the  property  which  is  the  pron^^^ 
Bobject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which 
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Admonition 
when  juiy 
pennitted 
toiqwrate. 


shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent 
no  person,  other  than  the  person  so  appointed,  shall  speak 
to  them  on  any  subject  connected  with  the  trial. 

Sec.^611.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their 
duty  not  to  converse  with,  or  suffer  themselves  to  be 
addressed  by,  any  other  person,  on  any  subject  of  the 
trial,  and  that  it  is  their  duty  not  to  form  or  express  an 
opinion  thereon  until  the  case  is  finally  submitted  to 
them. 


popen. 


jurymaj  Seo.  612.     (§167.)  Upou  retiring  for  deliberation  the 

themceruin  jury  may  take  with  them  the  written  instructions  given, 
all  papers  (except  depositions)  which  have  been  received 
as  evidence  in  the  cause,  or  copies  of  such  papers  as  ought 
not,  in  the  opinion  of  the  court,  to  be  taken  from  the  per- 
son having  them  in  possession ;  and  they  may  also  take 
with  them  notes  of  the  testimony  or  other  proceedings 
on  the  trial,  taken  by  themselves  or  any  of  them,  but  none 
taken  by  any  other  person. 


I>ollberatloii 
of  jury,  how 
conducted. 


Hay  rame 
Into  court 
for  forther 
Inftructioni. 


Sec.  613.  (§  166.)  When  the  case  is  finally  submitted 
to  the  jury,  they  may  decide  in  court  or  retire  for  delib- 
eration. If  they  retire,  they  must  be  kept  together,  in 
some  convenient  place,  under  charge  of  an  officer,  until 
they  agree  upon  a  verdict  or  are  discharged  by  the  court, 
subject  to  the  discretion  of  the  court  to  permit  them  to 
separate  temporarily  at  night,  and  at  their  meals.  The 
officer  having  them  under  his  charge  must  not  suffer  any 
communication  to  be  made  to  them,  or  make  any  himself, 
except  to  ask  them  if  they  are  agreed  upon  their  verdict, 
unless  by  order  of  the  court;  and  he  must  not,  before 
their  verdict  is  rendered,  communicate  to  any  person  the 
state  of  their  deliberations,  or  the  verdict  agreed  upon. 

Seo.  614.  (§  168.)  After  the  jury  have  retired  for  delib- 
eration,  if  there  be  a  disagreement  between  them  as  to 
any  part  of  the  testimony,  or  if  they  desire  to  be  informed 
of  any  point  of  law  arising  in  the  cause,  they  may  require 
the  officer  to  conduct  them  into  court.  Upon  their  being 
brought  into  court,  the  information  required   must  be 
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given  in  the  presence  of,  or  after  notioe  to,  the  parties  or 
coaosel. 

Sec.  615.  (§  164.)  If,  after  the  impanelling  of  the  jury,  ProceedinM 
and  before  verdict,  a  luror  become  sick,  so  as  to  be  unable  rorbocom« 
to  perform  his  duty,  the  court  may  order  him  to  be  dis- 
charged. In  that  case  the  trial  may  proceed  with  the 
other  jurors,  or  a  new  jury  may  be  sworn  and  the  trial 
begin  anew;  or  the  jury  may  be  discharged,  and  a  new 
jary  then  or  afterwards  jmpanelled. 

Sec.  616.     (§  169.)  In  all  cases  whore  the  jury  are  dis-  when  pre- 
charged,  or  prevented  from  giving  a  verdict,  by  reason  of  givingrer- 
accident  or  other  cause,  during  the  progress  of  the  trial,  caoMouyira 
or  after  the  cause  is  submitted  to  them,  the  action  may 
be  again  tried  immediately^  or  at  a  future  time,  as  the 
court  may  direct. 

Sec.  617.    (§  170.)  While  the  jury  are  absent  the  court  whii©  jury 
may  adjourn,  from  time'  to  time,  in  respect  to  other  busi-  court  mity 

...  ,     .  n  wyourufrom 

k         ness;  but  it  is  nevertheless  open  for  every  purpose  con-  time  to  time, 
nected  with  the  cause  submitted  to  the  jury,  until  a  ver- 
dict is  rendered  or  the  jury  discharged.    The  court  may  sealed 
direct  the  jury  to  bring  in  a  sealed  verdict,  at  the  opening 
of  the  court,  in  case  of  an  agreement  during  a  recess  or 
adjournment  for  the  day.    A   final  adjournment  of  the  j^^,jJnt 
court  for  the  term  discbarges  the  jury.  thwjSyT 

Sec.  618..  When  the  jury  have  agreed  upon  their  ver-  verdict,  how 
diet,  they   must  be  conducted  into   court,  their  names 
called  by  the  clerk,  and  the  verdict  rendered  by  their  fore- 
man.   The  verdict  must  be  written,  signed  by  the  fore-man,  Form  of. 
and  must  be  read  by  the  clerk  to  the  jury,  and  the  inquiry 
made  whether  it  is  their  verdict.     If  any  juror  disagrees, 
they  must  be  sent  out  again ;  but  if  no  disagreement  be 
expressed,  and   neither  party  requires  the  jury   to  be 
polled,  the  verdict  is  complete  and  the  jury  discharged 
from  the  case.     Either  party  may  require  the  jury  to  be  pouingthe 
polled,  which  is  done  by  the  court  or  clerk  asking  each  ^"^* 
joror  if  it  is  his  verdict.     If  any  one  answer  in  the  nega- 
tive, the  jury  must  again  be  sent  out. 

Seo.   619.     When   the  verdict  is  announced,  if  it  is  Proceeding 
informal  or  insufficient,  in  not  covering  the  issue  submit-  Si^ibLua! 
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ted,  it  may  be  corrected  by  the  jury  under  the  advice  of 
the  court,  or  the  jury  may  be  again  sent  out. 

Note. — The  three  preceding  sections  are  substituted  for 
sections  171,  172  and  173  of  the  practice  act  The  sabeti- 
tuted  sections  conform  to  the  existing  practice  in  most  of  the 
courts,  i.  e.,  in  requiring  the  verdict  to  be  in  writing.  Pro- 
vision as  to  recording  verdict  is  inserted  in  the  last  section 
of  the  succeeding  chapter. 


ARTICLE   in. 
THE    VERDICT. 

Section  624.  Oeneral  and  special  verdicts  defined . 

625.  When  a  general  or  special  verdict  may  be  rendered. 

626.  Verdict  in  actions  for  recovery  of  money  or  on  establbhing 

counter  claim. 

627.  Verdict    in  actions  for   the  recovery  of   specific  personal 

property. 

628.  Entry  of  verdict. 

General  and        Sbc.  624.     (§  174.^)  The  vcrdict  of  a  jury  19  either  gen- 

spocfal  ver-  .   ^^  -^  ft      J  o 

<ficta defined,  eral  or  Bpecial.  A  general  verdict  is  that  by  which  they 
pronounce  generally  upon  all  or  any  of  the  issues,  either 
in  favor  of  the  plaintiif  or  defendant ;  a  special  verdict  is 
that  by  which  the  jury  find  the  facts  only,  leaving  the 
judgment  to  the  court.  The  special  verdict  must  present 
the  conclusions  of  fact  as  established  by  the  evidence, 
and  not  the  evidence  to  prove  them  ;  and  those  conclu- 
sions of  fact  must  be  so  presented,  as  that  nothing  shall 
remain  to  the  court  but  to  draw  from  them  conclusions  of 
law. 


When  a  gen^ 
eral  or  epe- 
cial  verdict 
may  be 
rendered. 


Sec.  625.  (§  175.)  In  an  action  for  the  recovery  of 
money  only,  or  specific  real  property,  the  jury,  in  their 
discretion,  may  render  a  general  or  special  verdict.  In 
all  other  cases  the  court  majf  direct  the  jury  to  find  a 
special  verdict  in  writing,  upon  all  or  any  of  the  issues, 
and  in  all  cases  may  instruct  them,  if  they  render  a  gen- 
eral verdict,  to  find  upon  particular  questions  of  fact,  to 
be  stated  in  writing,  and  may  direct  a  written  finding 
thereon.  The  special  verdict  or  finding  must  be  filed  with 
the  clerk  and  entered  upon  the  minutes.  Where  a  special 
finding  of  facts  is  inconsistent  with  the  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  give 
judgment  accordingly. 
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Sec.  626.     (§176.)  When   a  verdict   is  found   for  the  verdict  in 
plaintiff,  in  an  action  for  the  recovery  of  money,  or  for  rworeryof 
the  defendant,  when  a  counter  claim  for  the  recovery  of  MtobUahing 
money  is  established,  exceeding  the  amount  of  the  plain-  ^iL/ 
tiff's  claim  as  established,  the  jury  must  also  find  the 
amount  of  the  recovery. 

Sko.  627.     (§  177.)  In   an   action   for  the  recovery  of  vordictin 

./•  i  .«     .  1  r  actions  for 

specific  personal  property,  if  the  propert}*  has  not  been  thereooyery 
delivered  to  the  plaintiff,  or  the  defendant,  by  his  answer,  peno^^ 
claim  a  return  thereof,  the  jury,  if  their  verdict  be  in  ^™^ 
favor  of  the  plaintiff,  or  if,  being  in  favor  of  the  defend- 
ant, they  also  find  that  he  is  entitled  to  a  return  thereof, 
must  find  the  value  of  the  property,  and  may,  at  the  same 
time,  assess  the  damages,  if  any  are  claimed  in  the  com- 
plaint or  answer,  which   the  prevailing  party  has  sus- 
tained  by  reason  of  the  taking  or  detention  of  such 
property. 

Sec.  628.  (§  178.)  Upon  receiving  a  verdict,  an  entry  Bntry  of 
mast  be  made  by  the  clerk  in  the  minutes  of  the  court, 
specifying  the  time  of  trial,  the  names  of  the  jurors  and 
witnesses,  and  setting  out  the  verdict  at  length,  and  where 
special  verdict  is  found,  either  the  judgment  rendered 
thereon,  or  if  the  case  be  reserved  for  argument  or  fur- 
ther consideration,  the  order  thus  reserving  it. 


CHAPTER    V. 

TRIAL  BT  THE  OOURT. 

SicnoN  631.  When  and  how  trial  by  jnry  may  be  waired. 

632.  Upon  trial  by  court  decision  to  be  in  writing  and  filed  within 

twenty  days. 

633.  Facts  found  and  oonelnsions  of  law  mast  be  separately  stated. 

Judgment  on. 

634.  Finding,  how  prepared. 

635.  Proceedings  after  determination  of  issue  of  law. 

Seo.  631.     (§  179)  Trial  by  jury  maybe  waived  bj-the  when  and 
several  parties  to  an  is?ue  of  fact,  in  actions  arising  on  jS^SlJu 
contract,  and  with  the  assent  of  the  court  in  other  ae-  ^^^•**- 
tions,  in  the  manner  following : 

•19 
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1.  By  failing  to  appear  at  the  trial 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk. 

8.  By  oral  consent,  in  open  court,  entered  in  the  mio- 
utes. 

The  court  may  prescribe  by  rule  what  shall  be  deemed 
a  waiver  in  other  cases. 


Upon  trial  by 
ocmit,  deci- 
sion to  be  in 
wrHing:  and 
filed  iftithin 
twenty  days. 
N.S. 


Sko.  632.  Upon  the  trial  of  a  question  of  fact  by  the 
court,  its  decision  must  be  given  in  writing  and  filed  with 
the  clerk  within  twenty  days  after  the  cause  is  submitted 
for  decision,  and  unless  the  decision  is  filed  within  that 
time  the  action  must  again  be  tried. 


Facts  found        Sec.  638.    In  ffivinff  the  decision,  the  facts  found  and 

and  concln-  o  o  » 

m^b«^^    the  conclusions  of  law  must  be  separately  stated.    Judg- 
j^»»*«iy      ment  upon  the  decision  must  be  entered  accordingly. 

Judgment  en  , 

Note. — The  two  preceding  sections  are  framed  npon  the 

theory — 

1.  That  speedj  decisions  are  desirable. 

2.  That  the  system  of  "implied"  findings  ought  not  to 
be  tolerated. 

Fir9i — We  prorlde  that  aU  causes  tried  by  the  court  must 
be  decided  within  twenty  days  after  their  final  submission. 
Whilst  it  is  important  that  all  oases  should  be  correctly 
decided,  in  the  first  instance,  it  is  equally  important  that 
they  should  be  speedily  decided.  The  expense  attending 
litigation  in  this  state  is  so  great,  that  as  a  general  rule  a 
person  had  better  in  the  first  instance  lose  his  estate,  than 
at  the  end  of  three  years  litigation  find  his  claim  to  it  estab- 
lished, but  the  title,  by  the  delay,  transferred  to  the  attor- 
neys and  other  ofllcers  of  the  court.  There  is  scarcely  a 
case  that  a  Judge  with  ordinary  industry  cannot  as  weU 
decide  within  tea  days  as  within  ten  years.  If  it  inyolves 
points  of  great  difficulty  it  goes  to  the  supreme  court — 
and  the  sooner  it  leaohes  there  the  better  for  both  parties. 
It  may  be  said  that  where  the  judge  holds  court  in  coun- 
ties distant  from  each  other  he  may  not  be  able  to  for- 
ward his  decision  within  the  time  allowed.  The  answer 
to  this  is,  that  he  ought  to  decide  the  case  before  he  leaves. 
Another  advantage  to  inure  from  requiring  the  decision  to 
be  filed  within  a  given  time  is,  that  all  tioftcM  of  filing  deci- 
sions may  be  dispensed  with.  The  attorney  may,  at  the 
end  of  twenty  days,  by  inquiry,  ascertain  whether  or  not  a 
decision  has  been  made.  And  in  drafting  sections  relative 
to  motion»  for  new  trial,  etc.,  this  period  of  twenty  days 
has  been  taken  into  consideration,  and  no  movement  is  re- 
quired by  either  party  within  that  time. 

Second — The  objections  to  the  present  system  of  implied 
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findingi  are  so  niimeroiis  that  there  is,  as  fkr  as  we  have 
have  been  able  to  take  the  sense  of  the  profession  upon  tiie 
subject,  a  nniversal  desire  to  do  away  with  iL 

Findings  should  stand  upon  the  same  footing  as  special 
▼erdicts.  In  fact»  it  may  be  said  that  if  any  presamptions 
are  to  be  indulged  in,  they  should  be  in  favor  of  the  latter ; 
for  Juries  are  composed  of  laymen,  whilst  judges  are  pre- 
sumed to  be  learned  in  the  law.  Yet  under  the  present 
system  we  have  the  absurdity  of  requiring  the  findings  made 
by  the  jury — by  men  unlearned  in  the  law — to  support  any 
judgment  that  may  be  rendered  thereon  ;  whilst  the  finding 
made  by  the  learned  judge  will  support  the  judgment,  if  the 
judgment  could  be  supported  upon  any  conceivable  state  of 
faets  eonsistenk  with  them. 

Upon  this  topic  says  Justice  Sanderson,  speaking  for  the 

court,  in  Tewksbury  vs.  Magraflf  (38  Cal.  247) : 

"  It  may  well  be  doubted  whether  the  sot  of  the  20th  of 
May,  1861  (so  far  as  it  relates  to  findings,  and  reproduced 
in  the  amendments  of  1866  to  section  1 80  of  the  practice 
act),  is  not  productive  of  more  mischief  than  .good.  It 
certainly  proceeds  upon  an  illogical  theory,  for  it  inverts  the 
natural  and  logical  order  of  the  proceedings.  Instead  of 
making  it  the  duty  of  the  suocessful  party  to  see  that  the 
findings  contain  facts  sufficient  to  sustain  the  judgment,  it 
makes  it  the  duty  of  the  unsuccessful  party  to  see  that  it 
contains  facts  sufficient  to  reverse  it.  Instead  of  making 
the  finding  a  consistent  and  visible  foundation  for  the  judg- 
ment to  stand  upon,  the  statute  converts  it  into  air  or  a 
mine  for  its  explosion.  This  change  oertainly  detracts  from 
the  logic  of-  the  judgment  roll,  the  various  parts  of  which, 
like  the  members  of  a  Macedonian  phalanx,  should  rest 
upon  and  support  each  other,  and  entails  a  practice  which, 
in  a  majority  of  cases,  defeats  the  ends  which  findings  were 
intended  to  subserve." 

It  is  believed  by  the  commission  that  the  supreme  court, 

as  now  constituted,  an  unanimous  in  th*eir  condemnation  of 

the  system  of  implied  findings,     ^hey  occupy  a  position 

that  enables  them  to  see  the  evils  arising  flrom  it,  and  their 

opinion  ought  to  have  eoutrolling  weight  upon  the  subject. 

Skc.  634.  At  tbe  time  the  caase  is  sabmitted,  the  nnding.how 
judge  may  direct  either  or  both  of  the  parties  to  prepare  p"'*'**'- 
findings  of  .fact,  and  when  so  directed,  the  party  must 
within  two  days  prepare  and  serve  upon  his  adversary, 
and  submit  to  the  judge  such  findings,  and  may  within 
two  days  thereafter  briefly  suggest  in  writing  to  the 
judge  why  he  desires  findings  upon  the  points  included 
within  the  findings  prepared  by  himself,  or  why  he  objects 
to  findings  upon  the  points  included  within  the  findings 
prepared  by  his  adversary.  The  judge  may  adopt,  mod- 
ify or  reject  the  findings  so  submitted.  If,  at  the  time  of 
the  sobmission  of  the  cause,  the  judge  does  not  direct  the 
preparation  of  findings,  or  if  none  are  prepared  and  sub- 
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mitted  within  the  time  prescribed,  or  those  prepared  are 
rejected,  then  he  mast  himself  prepare  the  findings. 

NoTB. — In  tho  preoeding  aeotion  we  hare  tonght  to  inoor> 
porate  provUions  that  would  prevent  the  abases  that  ariso 
from  the  findings  being  prepared  and  submitted  by  the  pre- 
Tailing  party.  They  are  often  signed,  as  a  matter  of  course^ 
and  contain  matter  that,  if  called  to  the  attention  of  the 
court,  wonld  be  stricken  out.  In  framing  this  section  we 
have  adopted  suggestions  kindly  made  to  us  by  leading 
attorneys  of  the  state. 

Sec.  635.  On  a  judgment  for  the  plaintiff  upon  an 
issue  of  law,  he  may  proceed  in  the  manner  prescribed 
by  the  first  two  subdivisions  of  section  five  hundred  and 
eighty -five,  upon  tho  failure  of  the  defendant  to  answer. 
If  judgment  be  for  the  defendant  upon  an  issue  of  law, 
and  th^  taking  of  an  account  or  the  proof  of  any  fact  be 
necessary  to  enable  the  court  to  complete  the  judgment, 
a  reference  may  be  ordered  as  in  that  section  provided. 

NoTB. — Substitated  for  section  181  of  tho  practice  act. 


CHAPTER  VI. 


OF  REFERENCES  AND  TRIALS  BT  REFEREES. 

Sbctioh  638.  Reference  ordered  upon  agreement  of  parties,  in  what  oases. 
630.  Reference  ordered  on  motion,  in  what  cases. 

640.  Number  of  referees,  qualifications,  etc. 

641.  Either  party  may  object    Grounds  of  objection. 

642.  Objections,  how  disposed  of. 

643.  Referees  to  report  within  ten  days.   Effect  of.   How  excepted 

to,  etc. 

Beferenee  Sec.  688.     (§  182.)  A  reference  may  be  ordered   upoo 

a^Mmen?'^  the  agreement  of  the  parties  filed  with  the  clerk  or  en- 
wh^^^nJ!ii.     tered  in  the  minutes  : 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  pro- 
ceeding, whether  of  fact  or  of  law,  and  to  report  a  find- 
ing and  judgment  thereon. 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to 
determine  an  action  or  proceeding. 

Sec.  639.  (§  183.)  When  the  parties  do  not  consent, 
the  court  may,  upon  the  application  of  either,  or  of  its 
own  motion,  direct  a  reference  in  the  following  cases : 


Reference 
ordered  on 
motion,  in 
What  eases. 
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1.  When  the  trial  of  an  issue  of  fact  requires  the  exam- 
ination of  a  long  account  on  either  side ;  in  which  case 
the  referees  may  be  directed  to  hear  and  decide  the  whole 
issae,  or  report  upon  any  specific  question  of  fact  involved 
therein. 

2.  When  the  taking  of  an  account  is  necessary  for  the 
information  of  the  court  before  judgment,  or  for  carrying 
a  jad^ment  or  order  into  effect. 

3.  When  a  question  of  fact,  other  than  upon  the  plead- 
ings, arises  upon  motion  or  otherwise,  in  any  stage  of  the 
action. 

4.  When  it  is  necessary  for  the  information  of  the  court 
in  a  special  proceeding. 

Sec.  640.    (§  184.)  A  reference  may  be  ordered  to  any  Number  of 
person  or  persons,  not  exceeding  three,  agreed  upon  by  q^ml»- 
the  parties.    If  the  parties  do  not  agree,  the  court  or  '***"■'  **** 
jadge  must  appoint  one  or  more  referees,  not  exceeding 
three,  who  reside  in  the  county  in  which  the  action  or 
proceeding  is  triable  and  against  whom  there  is  no  legal^ 
objection,-  or  the  reference  may  be  made  to  a  court  com- 
missioner of  the  county  where  the  cause  is  pending. 

Sec.  641.    (§  185.)  Either  party  may  object  to  the  ap-  Either  party 
pointment  of  any  person  as  referee,  on  one  or  more  of  the  '^^^  ^  ' 
following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by  oroundiiof 
statute  to  render  a  person  competent  as  a  juror.  oi^jection. 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party. 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party ;  or  being  a  member  of  the  family 
of  either  party;  or  a  partner  in  business  with  either 
party;  or  being  security  on  any  bond  or  obligation  for 
either  party. 

4.  Having  served  as  a  juror  or  been  a  witness  on  any 
trial  between  the  same  parties,  for  the  same  cause  of 
action. 

5.  Interest  on  the  part  of  such  person  in  the  event  of 
the  action,  or  in  the  main  question  involved  in  the  action. 

6.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action. 
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7.  The  existeDce  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

ouectioiw,         Seo.  642.     (§  186.)  The  objections  taken  to  tbeappoint- 
^owdiipoaed  j^^j^^  of  any  person  as  referee  must  be  heard  and  disposed 

of  by  the  conrt.    AflSdavits  may  be  road  and  witnesses 

examined  as  to  such  objections. 

Befereesto         Seo.  543.     (§187.)  The  rcfcrees  or  commissioner  mast 

repinrt  with-  \o  y 

In  ten  days,  rcport  their  findings  in  writing  to  the  court  within  twenty 
days  after  the  testimony  is  closed,  and  the  facts  found 
and  conclusions  of  law  must  be  separately  stated  therein. 

KiRictof.  The  finding  of  the  referee  or  commissioner  upon  the 
whole  issae  must  stand  as  the  finding  of  the  court,  and 
upon  filing  of  the  finding  with  the  clerk  of  the  court, 
judgment  may  bo  entered  thereon  in  the  same  manner  as 

How  except-  if  the  action  had  boon  tried  by  the  court.  The  finding 
of  the  referees  or  commissioner  may  be  excepted  to  and 
reviewed  in  like  manner  as  if  made  by  the  court.  When 
the  reference  is  to  report  the  facts,  the  finding  reported 
has  the  effect  of  a  special  verdict.  « 


CHAPTER  VII. 

PROVISIONS  BELATINQ  TO  TRIALS  IN  GENERAL. 

Abticlb  I.  EzcBpnoKS. 
II.  New  trials. 


ARTICLE  I. 
EX0EPTI0N8. 

Sectxoh  646.  EzoeptioDs  may  be  taken.    Time  when  taken,  etc. 

647.  What  deemed  excepted  to. 

648.  Exception,  form  of. 

649.  Exceptions  signed  by  judge  and  filed  with  clerk. 

650.  ExoeptioDS  not  presented  at  time  of  ruling.    Notice  to  adrerse 

party,  bow  settled  upon,  etc. 

651.  Exceptions  after  judgment,  etc. 

652.  When  exception  is  refused,  application  to  supreme  court  to 

prove  the  same,  etc. 
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Seo.  646.     Exceptions  may  be  taken  by  either  party  to  Exccptiou 
any  ruling  or  decision  made  by  a  court  or  judge,  either  ™**y  ®     *** 
before  or  after  judgment,  in  any  action  or  proceeding,  and 
except  in  the  cases  provided  for  in  the  next  section,  must  Time  when 
be  taken  at  the  time  the  ruling  is  made. 

Sec.  647.  ^he  adverse  party  is  deemed  to  have  ex-  what 
cepted  to  the  verdict  of  the  jury,  or  the  final  decision  of  cepteuto. ' 
the  court  or  referee,  to  an  order  granting  or  refusing  a 
new  trial,  sustaining  or  overruling  a  demurrer,  striking 
out  a  pleading  or  any  part  thereof,  granting  or  refusing 
a  continuance,  granting  or  refusing  to  change  the  place 
of  trial,  and  to  every  order,  ruling  or  proceeding  made 
or  bad  in  the  action  or  proceeding,  either  before  or  after 
judgment,  upon  an  ex  parte  application. 

Sbo.  648.  (§  190.)  No  particular  form  of  exception  is  Bxcoption, 
required.  The  objection  must  be  stated,  with  so  much  of  *°'^°^ 
the  evidence  or  other  matter  as  is  necessary  to  explain  it, 
and  no  more.  But  when  the  exception  is  to  the  verdict 
or  decision,  upon  the  grounds  of  the  insufficiency  of  the 
evidence  to  sustain  it,  the  objection  must  specify  the  par- 
ticulars in  which  such  evidence  is  alleged  to  be  insufficient. 

Sec.  649.     A  bill  containing  the  exception  to  any  ruling  ExceptioM 
may  be  presented  to  the  judge  at  the  time  the  ruling  is  juo^eaDd 
made.     It  must  be  conformable  to  the  truth,  or  be  at  the  cierk!**  * 
time  corrected  until  it  is  so,  and  signed  by  the  judge  and 
filed  with  the  clerk. 

Seo.  650.     If  a  bill  is  not  presented  at  the  time  of  the  Exceptions 
ruling,  a  bill  containing  the  exceptions,  or  any  of  them,  Siat  «mSof 
relating  to  any  ruling  had  up  to  the  time  of  the  entry  of  ™*"*' 
judgment,  may,  upon  one   day's  notice  to  the  adverse  Notice  to  ad- 
party,  at  any  time  after  such  ruling  is  made  and  within   howlltti«4' 
thirty  days  after  the  entry  of  judgment,  be  presented  to  ^^^*  *  ' 
the  judge  and  settled,  as  provided  in  the  preceding  section. 

Sec.  651.     A  bill  containing  the  exceptions  to  any  ruling  Exceptional 
made  after  judgment,  except  to  a  ruling  made  granting  ment,  etc! 
or  refusing  a  new  trial,  may  be  presented  to  the  judge  at 
the  time  of  such  ruling  and  be  settled  as  provided  in  sec- 
tion six  hundred  and  forty-nine;  and,  if  not  so  presented, 
may,  upon  one  day's  notice,  and  at  any  time  after  and 
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When  excep' 
tioD  is  re- 
fused, appli' 
cation  to 
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name,  etc. 


withJQ  ten  days  of  such  ruling,  be  presented  and  settled 
as  in  such  section  provided. 

Sec.  652.  If  the  judge  in  any  case  refuse  to  allow  an 
exception  in  accordance  with  the  facts,  or  ceases  to  hold 
office  before  the  bill  is  tendered  or  settled,  the  party 
desiring  the  bill  settled  may  apply  by  portion  to  the 
supreme  court  to  prove  the  same  ;  the  application  may  be 
made  in  the  mode  and  manner,  and  under  such  regulations 
as  that  court  may  prescribe ;  and  the  bill,  when  proven, 
must  be  certified  by  the  chief  justice  as  correct  and  filed 
with  the  clerk  of  the  court  in  which  the  action  was  tried, 
and  when  so  filed  it  has  the  same  force  and  effect  as  if  set- 
tled by  the  judge  who  tried  the  cause. 

NoTx. — See  note  to  article  2. 


New  trial 
defined. 


Wnen  a  new 
trial  may  l>e 
granted. 


ARTICLE  II. 
NEW  TRIALS. 

Section  656.  Kow  trial  defined. 

657.  When  a  new  trial  may  be  granted. 

658.  On  what  papers  moved  for. 

659.  Notice  of  motion,  upon  whom  served  and  what  to  contain. 

660.  Motion  to  be  heard  at  the  time  specified,  or  dismissed. 

661.  Jadge  to  make  statement  on  decision  of  the  motion.    This 

statement  to  constitato  biU  of  exception. 

Seo.  656.  (§  192.)  A  new  trial  is  a  ro-cxami nation  of 
an  issue  of  fact  in  the  same  court  after  a  trial  and  decision 
by  a  jury  or  court,  or  by  referees. 

Seo.  657.  (§  198.)  The  former  verdict  or  other  decision 
may  be  vacated  and  a  new  trial  granted,  on  tbe  application 
of  the  party  aggrieved,  for  any  of  the  following  causes, 
materially  affecting  the  substantial  rights  of  such  party: 

1.  Irregularity  in  the  proceedings  of  the  court,  jury  or 
adverse  party,  or  for  any  abuse  of  discretion,  by  which 
either  party  was  prevented  from  having  a  fair  trial. 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or 
more  of  the  jurors  have  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  finding  on  any  question 
submitted  to  them  by  the  court,  by  a  resort  to  the  deter- 
mination of  chance,  such  misconduct  may  be  proved  by 
the  affidavit  of  any  one  of  tbe  jurors. 


I. 
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3.  Accident  or  sarprise,  which  ordinary  prudence  coold 
not  have  ;  narded  against. 

4.  Newly  discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  produced  at  the  trial. 

5.  Excessive  damages,  appearing  to  have  been  given 
under  the  infltience  of  passion  or  prejudice. 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict 
or  other  decision,  or  that  it  is  against  law. 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to 
by  the  party  making  the  application. 

Sko.  658.  When  the  application  is  made  for  a  cause  men-  od  whu 
tioned  in  the  fifth,  sixth  and  seventh  subdivisions  of  the  m^edfor. 
last  section,  it  is  made  upon  bills  of  exception  on  file;  for 
any  other  cause  it  is  made  upon  affidavit.  If  the  applica- 
tion is  made  upon  affidavits,  the  affidavits  of  the  moving 
party  must  be  filed  with  the  clerk  and  served  upon  the 
adverse  party,  within  twenty-five  days  after  the  verdict  or 
decision  is  made.  The  adverse  party  may  file  counter  affi- 
davits within  five  days  thereafter,  and,  upon  leave  of  the 
court  or  judge,  the  moving  party  may  within  five  days 
file  affidavits  in  rebuttal. 

Sec.  659.     The  party  intending  to  move  for  a  new  trial  Notice  of 
must,  within  thirty  days  after  the  decision  or  verdict,  whomM!^ 
file  with  the  clerk  and  serve  upon  the  adverse  party  a  SntSnT*^ 
notice  of  his  intention,  designating  therein  generally  the 
grounds  upon  which  the  motion  will  be  made,  and  the 
time  and  place  at  which  it  will  be  brought  on  for  hear- 
ing.   The  time  designated  must  be  not  less  than  ton  nor 
more  than  twenty  days  after  service  of  the  notice. 

Sec  660.    At  the  time  specified  in  the  notice,  or  at  Motion  to  be 
SQch  other  time  as  the  court  or  judge  may  adjourn  the  timeapeci-^ 
hearing  to,  not  exceeding  ten   days,  the   motion   must  diamined. 
be  heard.     If  the  moving  party  fail  to  appear  at  either 
time  it  must  be  dismissed,  and  the  case  will  stand  as 
though  no  motion  had  ever  been  noticed  or  made.    If 
beard  by  the  court  or  judge,  it  must  be  decided  within 
ten  days  after  the  hearing. 

20 
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judg«  to  iSso.  661.    The  court  or  judge  deciding  tbo  motion  most 

meat  on  de'.    immediately' thereafter  file  with  the  clerk  of  the  court  a 

dsion  of  tbo        ..  .•  ...  11*1  «  a.** 

motion.         Statement  in  writing,  under  bis  hand,  containing — 

1.  The  name  of  the  court  and  title  of  the  cause. 

2.  A  reference  to  all  pleadings,  papers,  bills  of  excep- 
tion and  affidavits  used  on  the  motion. 

8.  A  statement  that  the  pleadings,  etc.,  wo  referred  to 
are  made  part  of  the  statement. 

4.  The  decision  of  the  court  on  the  motion. 

5.  The  grounds  upon  which  the  decision  rests. 

6.  A  statement  that  the  party  against  whom  the  deci- 
sion is  rendered  excepts  to  the  decision. 

ThisaUte-         ^^x  the  Statement  so  made  and  filed  constitutes  and 

ment  to  con- 

■titutebiuof  has  all  the  force  and  effect  of  a  bill  of  exception  to  the 

exception.  *■ 

order  granting  or  refusing  the  motion. 

NoTB. — Articles  1  and  2  are  a  substitute  for  the  proTisions 
of  our  practice  act  relating  to  exceptions  and  motions  for 
new  trials.  For  all  the  statements  and  counter  statements 
and  oompUoated  machinery,  we  have  substituted  a  simple 
practice  by  bills  of  exception.  Under  the  present  system 
nearly  one-third  of  the  time  of  sessions  of  the  supreme 
court  is  devoted  to  hearing  arguments  addressed,  not  to  the 
merits  of  the  case,  but  as  to  whether  the  merits  are  before 
the  court.  We  now  have  in  our  reports  more  decisions  on 
points  of  practice,  relative  to  that  question,  than  can  be 
found  in  the  reports  of  the  supreme  court  of  the  United 
States  from  its  organization.  By  allowing  an  exception  to 
be  talcen  to  the  verdict  or  decision,  we  avoid,  in  eight  oases 
out  of  ten,  a  resort  to  a  motion  for  a  new  trial,  and  allow  the 
question  of  sufficiency  of  the  evidence  to  come  directly  to 
the  supreme  court  a«  a  quettion  of  law,  as  in  criminal  cases, 
thus  leaving  the  motion  for  new  trial,  in  most  cases,  but  one 
office  to  perform — that  of  giving  the  court  below  an  oppor- 
tanity  to  review  its  own  decision.  If  the  new  trial  is 
moved  for,  then  the  papers  used  at  the  hearing  are,  by  the 
judge,  turned  into  a  bill  of  exception  and  constitute  the 
only  record  on  appeal  from  a  decision  granting  or  refusing 
the  motion.  By  a  provision  already  recommended  by  us, 
the  judge  must  decide  every  cause  submitted  to  him  within 
twenty  days  after  its  submission.  We  dispense  with  noUce 
of  filing  of  findings,  but  the  party  knows  that  they  must  be 
filed  within  twenty  days,  and  the  only  diligence  we  put  him 
to  is  to  inquire  at  the  end  of  that  time,  for  if  the  findings 
are  filed  the  next  day  after  the  cause  was  submitted,  he  wiU 
still  have  left  eleven  days  of  his  thirty  in  which  to  move  for 
a  new  trial.  At  the  end  of  thirty  days  all  affidavits  and 
matters,  upon  which  the  motion  for  new  trial  is  based,  must 
be  filed,  and  the  motion  must  be  brought  on  in  not  exceed- 
ing twenty  days.     Thus  we  have  a  system  that  gives  to 
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eyery  one  ample  time,  and  in  which,  if  the  ntmost  limit  is 
talsen  in  each  step,  requires  the  case  to  be  decided,  and  mo- 
tion for  new  trial  disposed  of,  within  eighty  days  after  the 
trial  of  the  oanse.  Neither  party  oould,  by  any  means, 
delay  a  final  decision,  so  far  as  the  district  conrt  is  con- 
cerned, beyond  that  Ume.  Under  the  present  system  either 
parly  can  ordinarily  delay  each  step  in  the  prooeeding  for  a 
greater  period  than  eighty  days. 


CHAPTER  VIII. 

THE  MANNEa  OV  OIVINO  AND  ENTERING  JUDGMENT. 

Bbction  664.  Judgment  to  be  entered  in  twenty-four  hours,  etc. 

66d.  Case  may  be  brought  before  the  court  for  argument. 

666.  When  counter  elaim  established  exceeds  plaintiff's  demand. 

667.  In  repleyin,  judgment  to  be  in  the  alternative,  and  with 

damages.     Gold  coin  or  currency  judgment. 

668.  Judgment  book  to  be  kept  by  the  clerk. 

669.  If  a  party  die  after  rerdiot,  judgment  may  be  entered,  but 

not  to  be  a  lien. 
6*^0.  Judgment  roll,  what  to  constitute. 

671.  Judgment  lien,  when  it  begins  and  when  it  expires. 

672.  Ducket,  how  kept,  and  what  to  contain. 

673.  Docket  to  be  open  for  inspection  without  charge. 

674.  Transcript  to  be  filed  in  any  countyi  and  judgment  to  become 

a  lien  there. 

675.  Satisfaction  of  a  judgment,  how  made. 

Sec.  664.    (§197)  Wljen  trial  by  jury  has  been  bad,  judgment  to 
jadgment  must  be  entered  by  the  clerk,  in  conformity  to  twentj!^four* 
the  verdict,  within  twenty-four  hours  after  the  rendition  **^""'  ^^' 
of  the  .verdict,  unless   the  court   order  the  case  to  be 
reserved  for  argument  or  further  consideration,  or  grant 
a  stay  of  proceedings. 

• 

Sec.  665.    (§  198.)  When  the  case  is  reserved  for  argu-  case  majbe 
ment  or  further  consideration,  as  mentioned  in  the  last  beforo  the 
section,  it  may  be  brought  by  either  party  before   the  ^SSient!"" 
court  for  argument. 

Seo.  666.     (§  199.)  If  ft  counter  claim,  established  at  when  oonn- 

the  trial,  exceed  the  plaintiffs  demand,  judgment  for  the  l^^hed 

defendant  must  be  given  for  the  excess;  or  if  it  appear  pj^^t^'s 

that  the  defendant  is  entitled  to  any  other  aflBrmative  ***"*•"*• 
relief,  judgment  must  be  given  accordingly. 
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In  replevin, 
Judgment  to 
be  in  tbe 
alternatire, 
and  with 
damages. 


Gold  coin  or 

cnrrencj 

Judgment. 


Sec.  667.    (§  200.)  In  an  action  to  recover  the  possessioa 
of  personal  property,  judgment  for  the  plaintiff  may  be 
for  the  possession  or  the  valae  thereof,  in  case  a  delivery 
cannot  be  had,  and  damages  for  the  detention.    If  the 
property   has    been   delivered   to   the   plaintiff,  and  the 
defendant  claim  a  return  thereof,  judgment  for  the  defend- 
ant may  be  for  a  return  of  the  property  or  the  valae 
thereof,  in  case  a  return  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same.     In  an  action  on  a  con- 
tract or  obligation  in  writing,  for  the  direct  payment  of 
money,  made  payable  in  a  specified  kind  of  money  or 
currency,  judgment  for  the  plaintiff,  whether  it  be   by 
default  or  after  verdict,  may  follow  the  contract  or  obli- 
gation, and  be  made  payable  in  the  kind  of  money  or  cur- 
rency specified  therein ;  and  in  all  actions  for  tbe  recovery 
of  money,  if  the  plaintiff  allege  in  his  complaint  that  the 
same  was  understood  and  agreed  by  the  respective  parties 
to  be  payable  in  a  specified  kind  of  money  or  currency, 
and  this  fact  is  admitted  by  tbe  default  of  the  defendant 
or  established  by  evidence,  the  judgment  for  the  plaintiff 
must  be  made  payable  in  the  kind  of  money  or  currency 
so  alleged   in   the  complaint  3  and  in  an  action  against 
any  person  for  the  recovery  of  money  received  by  such 
person  in  a  fiduciary  capacity,  or  to  the  use  of  another, 
judgment  for  the  plaintiff  must  be  made  payable  in  the 
kind  of  money  or  currency  so  received  by  such  person. 


Judgment 
book  to  be 
kept  by  the 
clerk. 


Seo.  668.  (§  201.)  The  clerk  niiust  keep,  with  the  rec- 
ords of  the  court,  a  book  to  be  called  the  *' judgment  book/' 
in  which  judgments  must  be  entered. 


Tf  a  party  die 
after  Terdlct, 
Judgment 
may  be  en- 
tered, but 
not  to  be  a 
lien. 


Seo.  669.  (§  202.)  If  a  party  die  after  a  verdict  or  de- 
cision upon  any  issue  of  fact,  and  before  judgment,  the 
court  may  nevertheless  render  judgment  thereon.  Such 
judgment  is  not  a  lien  on  the  real  property  of  the  deceased 
party,  but  is  payable  in  the  course  of  administration  on 
his  estate. 


Judgment 
roll,  what  to 
constitute. 


Seo.  670.  (§203.)  Immediately.after  entering  the  judg- 
ment, the  clerk  must  attach  together  and  file  the  follow- 
ing papers,  which  constitute  the  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  de- 
fendant, the  summons,  with  the  affidavit  or  proof  of  ser- 
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vice,  and  the  complaint,  with  a  memorandum  indorsed 
opon  the  complaint  that  the  default  of  the  defendant  in 
not  answering  was  entered,  and  a  copy  of  the  judgment. 
3.  In  all  other  cases,  the  summons,  proof  of  service, 
pleadings,  verdict  of  the  jury  or  finding  of  the  court, 
commissioner  or  referee,  all  bills  of  exception  taken  and 
filed,  copies  of  orders  sustaining  or  overruling  demurrers, 
a  copy  of  the  judgment,  and  copies  of  any  orders  relating 
to  a  change  of  parties. 

Sec.  671.     (§204.)  Immediately  after  filing  a  judgment  judgment 
roll,  the  clerk  must  make  the  proper  entries  of  the  judg-  b^^'nTanld^* 
ment,  under  appropriate   heads,  in   the  docket  kept  by  Zl^S^b, 
him;  and  from  the  time  the  judgment  is  docketed  it  be- 
comes a  lien  upon  all  the  rea^  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  the  county,  owned 
by  him  at  the  time  or  which  he  may  afterwards  acquire, 
until  the  lien  expires.    The  lien  continues  for  two  years, 
unless  the  judgment  be  previously  satisfied. 

Sec.  672.  (§  205.)  The  docket  mentioned  in  the  last  Docket,  how 
section  is  a  book  which  the  clerk  keeps  in  his  office,  with  wtTat  tocon- 
each  page  divided  into  eight  columns,  and  headed  as  fol- 
lows: judgment  debtors;  judgment  creditors;  judgment: 
timeof  entry;  where  entered  in  judgment  book;  appeals: 
when  taken;  judgment  of  appellate  court;  satisfaction  of 
judgment,  when  entered.  If  judgment  be  for  the  recov- 
ery of  money  or  damages,  the  amount  must  be  stated  in 
the  docket  under  the  head  of  judgment;  if  the  judgment 
be  for  any  other  relief,  a  men^orandum  of  the  general 
character  of  the  relief  granted  must  be  stated.  The 
names  of  the  defendants  must  be  entered  in  alphabetical 
order. 

Seo.  673.     (§  200.)  The  docket  kept  by  the  clerk   is  Docket  to 
open  at  all  times,  during  office  hours,  for  the  inspection  of  imm^^oT 
the  public,  without  charge.    The  clerk  must  arrange  the  char^! 
several  dockets  kept  by  him  in  such  a  manner  as  to  facil- 
itate their  inspection. 

Sec  674.     (§  207.)  A  transcript  of  the  original  docket,  Transcript 
certified  by  the  clerk,  may  be  filed  with  the  recorder  of  anyconnty, 
any  other  county,  and  from  the  time  of  the  filing,  the  me1iM?be. 
judgment  becomes  a  lien  upon  all  the  real  property  of  the  tSre.*"*° 
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jadgment  debtor,  not  exempt  from  ezecation,  in  such 
county,  owned  by  him  at  the  time  or  which  he  may  after- 
wards, and  before  the  lien  expires,  acquire.  The  lien  con- 
tinues for  two  years,  unless  the  judgment  be  previonaly 
satisfied. 


Sotiaftctioii        Sec.  675.    (§  208.)  Satisfaction  of  a  judgment  may  oe 

of  •  Je" 

ment, 

made. 


ment°hOTr     entered  in  the  clerk's  docket  upon  an  execution  returned 


satisfied,  or  upon  an  acknowledgment  of  satisfaction  filed 
with  the  clerk,  made  in  the  manner  of  an  acknowledg- 
ment of  a  conveyance  of  real  property,  by  the  judgment 
creditor;  or  within  one  year  after  the  judgment  by  the 
attorney,  unless  a  revocation  of  his  authority  be  previ- 
ously filed.  Whenever  a  judgment  is  satifffied  in  fact, 
otherwise  than  upon  an  execution,  the  party  or  attorney 
must  give  such  acknowledgment,  and,  upon  motion,  the 
court  may  compel  it  or  may  order  the  entry  of  satisfac- 
tion to  be  made  without  it. 


TITLE  IX. 

OP  THE  EXECUTION  OF  THE  JUDGMENT  IN  CIVIL  ACTIONS, 

Chaptea  I.   The  execution. 

II.  Proceedings  iupplemental  to  the  execution. 


CHAPTER  I. 

THE   EXECUTION. 


Section  680.  Within  what  time  execution  may  issue. 

681.  Who  may  issue  the  execution,  its  form,  to  whom  directed  and 

what  it  shall  require. 

682.  When  all  the  defondants  were  not  senred  with  summons,  whal 

to  direct. 
688.  When  made  returnable. 
684.  Money  Judgments  and  others,  how  enforced. 
686.  Execution  after  five  years. 

686.  When  execution  may  issue  against  the  property  of  a  party 

after  his  death. 

687.  Execution,  how  and  to  whom  issued. 

688.  What  shall  be  liable  to  be  seised  in  execution.    Not  to  be 

affected  till  a  levy  is  made. 
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! 

I  Bicnox  689.  When  property  is  claimed  by  a  third  party,  how  the  right  of 

property  ia  tried. 

690.  What  exempt  from  execution. 

691.  Writ,  how  executed. 

692.  Notice  of  sale  under  execution,  how  given. 

693.  Selling  without  notice,  what  penalty  attached. 

694.  Sales,  how  conducted.    Neither  the  officer  conducting  it  nor 

his  deputy  to  be  a  purchaser.     Real  and  personal  property 

m 

how  sold.    Judgment  debtor,  if  present,  may  direct  order 
of  sale  and  the  officer  shall  follow  his  directions. 

695.  If  purchaser  refuses  to  pay  purchase  money,  what  proceedings. 

696.  Court  of  justice  may  proceed  in  a  summary  manner  against  a 

purchaser  refusing  to  pay.    Officer  may  refuse  such  pur- 
chaser's bid  after. 

697.  These  two  sections  not  to  make  officer  liable  beyond  a  certain 
k^  amount. 

9  698.  Personal  property  not  capable  of  manual  delivery,  how  deliv- 

ered to  purchaser. 

699.  Personal  property  not  capable  of  manual  delivery,  how  sold 

and  delivered. 

700.  Real  property,  when  absolute  sale  or  not.    In  the  latter  case, 

what  the  certificate  must  contain. 

701.  Real  property  so  sold,  by  whom  it  may  be  redeemed. 

702.  When  it  may  be  redeemed,  and  redemption  money. 

703.  When  judgment  debtor  or  other  redemptioner  may  redeem. 
^^                             704.  In  eases  of  redemption,  to  whom  the  judgments  are  to  be 

made. 

705.  What  a  redemptioner  must  do  in  order  to  redeem. 

706.  Until  the  expiration  of  redemption  time  court  may  restrain 
waste  on  the  property.    What  considered  waste. 

707.  Rents  and  profits. 

708.  If  purchaser  of  real  property  be  evicted  for  irregularities  in 
sale,  what  he  may  recover  and  from  whom.  When  judg« 
ment  to  be  revived.  Petition  for  the  purpose,  how  and  by 
whom  made. 

700.  Party  who  pays  more  than  his  share  may  compel  contribution. 

Sec.  680.    (§209)    The  party  in   whose  favor  judg-  within  what 
ment  is  given,  may,  at  anytime  within  five  years  after  tioiTmay;  ' 
the  entry  thereof,  have  issued  «  writ  of  execution  for  its 
enforcement. 

Sko.  681.    (§210.)  Tbewritof  execution  must  be  issued  who  may 
in  the  name  of  the  people,  sealed  with  the  seal  of  the  ea?tion,^rto' 
court,  and  subscribed  by  the  clerk,  and  be  directed  to  the  w™mdi- 
sheriff,  and  it  must  intelligibly  refer  to  the  judgment,  SSit**it**Lii 
stating  the  court,  the  county  where  the  judgment  roll  is  '***'^**' 
filed,  and  if  it  be  for  money,  the  amount  thereof,  and  the 
amount  actually  due  thereon,  and  if  made  payable  in  a 
^ecified  kind  of  money  or  currency,  as  provided  in  sec- 
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whoniAy      tioD  SIX  handred  and  sixty-seven,  the  execution  must  also 

inue  the  ex-  ii.i«  .  i.ii-j 

ecuuon,  its     State  the  kind  of  money  or  currency  in  which  the  jadg- 
wbom  di-      ment  is  payable,  and  must  require  the  sheriff,  substantially 

what  It  ahaU    aS  foIIOWS  : 

1.  If  it  bo  against  the  property  of  the  judgment  debtor, 
it  must  require  the  sheriff  to  satisfy  the  judgment,  w^ith 
interest,  out  of  the  personal  property  of  such  debtor,  and 
if  sufficient  personal  property  cannot  be  found,  then  out 
of  his  real  property;  or  if  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed,  or  at 
anytime  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was 
recovered,  on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county, 
stating  such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  the  personal  representatives,  heirs,  devisees,  legatees, 
tenants  or  trustees,  it  must  require  the  sheriff  to  satisfy 
the  judgment,  with  interest,  out  of  such  property. 

8.  If  it  be  against  the  person  of  the  judgment  debtor, 
it  must  require  the  sheriff  to  arrest  such  debtor  and  com- 
mit him  to  the  jail  of  the  county  until  he  pay  the  judg- 
ment, with  interest,  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a 
specified  kind  of  money  or  currency,  as  provided  in  section 
six  hundred  and  sixty-seven,  it  must  also  require  the  sheriff 
to  satisfy  the  same  in  the  kind  of  money  or  currency  in 
which  the  judgment  is  made  payable,  and  the  sheriff  must 
refuse  payment  in  any  other  kind  of  money  or  currency; 
and  in  case  of  levy  and  sale  of  the  property  of  the  judg- 
ment debtor  he  must  refuse  payment  from  any  purchaser 
at  such  sale  in  any  other  kind  of  money  or  currency  than 
that  specified  in  the  execution.  The  sheriff  collecting 
money  or  currency  in  the  manner  required  by  this  chapter, 
must  pay  to  the  plaintiff  or  party  entitled  to  recover  the 
same,  the  same  kind  of  money  or  currency  received  by 
him,  and  in  case  of  neglect  or  refusal  so  to  do,  he  shall  be 
liable  on  bis  official  bond  to  the  judgment  creditor  in  three 
times  the  amount  of  the  money  so  collected. 

5.  If  it  bo  for  the  delivery  of  the  possession  of  real  or 
personal  property,  it  must  require  the  sheriff  to  deliver 
the  possession  of  the  same,  particularly  describing  it,  to 


f 


" 
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the  party  entitled  thereto,  and  may,  at  the  same  time, 
reqaire  the  sheriff  to  satisfy  any  costs,  damages,  rents  or 
profits,  recovered  by  the  same  jadgment,  out  of  the  per- 
sonal property  of  the  person  against  whom  it  was  ren- 
dered, and  the  value  of  the  property  for  which  the  judg- 
ment was  rendered  to  be  specified  therein  if  a  delivery 
thereof  cannot  be  had ;  and  if  sufficient  personal  property 
cannot  be  found,  then  out  of  the  real  property,  as  pro- 
vided in  the  first  subdivision  of  this  section 

« 

Seo.  682.     (§211.)  When  a  writ  of  execution  is  issued   whenaiithe 
on  a  judgment  recovered  against  two  or  more  ]>erBons,  in   wore  not 
an  action  upon  a  joint  contract,  in  which  action  all  the  summons, 
defendants  were  not  served  with  summons,  or  did  not  dir^t. 
appear,  it  must  direct  the  sheriff  to  satisfy  the  judgment 
oat  of  the  joint  property  of  all  the  defendants,  and  the 
individual  property  only  of  the  defendants  who  were 
served  or  who  appeared  in  the  action.    In  other  respects, 
the  writ  must  contain  the  directions  specified  in  subdi- 
visions one  and  four  of  the  last  section. 

• 

Sko.  683.  (§  212.)  The  execution  may  be  made  return-  nmon  mad* 
able,  at  any  time  not  less  than  ten  nor  more  than  sixty  "*''°*****- 
days  after  its  receipt  by  the  sheriff,  to  the  clerk  with 
whom  the  judgment  roll  is  filed.  When  the  execution  is 
returned,  ttie  clerk  must  attach  it  to  the  judgment  roll. 
If  any  real  estate  be  levied  upon,  the  clerk  must  record 
the  execution  and  the  return  thereto  at  large,  and  certify 
the  same  under  his  hand  as  true  copies,  in  a  book  to  be 
called  the"  execution  book,"  which  book  must  be  indexed 
with  the  names  of  the  plaintiffs  and  defendants  in  execu- 
tion alphabetically  arranged,  and  kept  open  at  all  times 
daring  office  hours  for  the  inspection  of  the  public,  with- 
out charge.  It  is  evidence  of  the  contents  of  the  originals 
whenever  they  or  any  part  thereof  may  be  destroyed  or 
matilated. 

Sko.  684.     (§  213.)  Where  tlie  judgment  requires  the  Honey jndg- 

payment  of  money  or  the  delivery  of  real  cr  per.'icnal  She«*how 

property,  the  same  may  be  eniorcod  by  a  writ  of  execu-  ^^^'^^ 
tion ;  when  it  requires  the  performance  of  any  other  act, 
a  certified  copy  of  the  judgment  may  be  served  upon  the 

21 
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party  against  whom  the  same  is  rendered,  or  upon  the 
person  or  officer  required  thereby  or  by  law  to  obey  the 
same ;  obedience  thereto  may  be  enforced  by  the  court, 
and  after  a  final  judgment  of  partition  the  court  has 
power  to  enforce  a  severance  of  the  possession. 

&ecation         Seo-  686.    (§  214.)  In  all  cases,  other  than  for  the  re- 

after  flT6  \«  /  •         * 

yean.  covery  of  moncy,  the  judgment  may  be  enforced  or  car- 

ried into  execution  after  the  lapse  of  five  years  from  the 
•   date  of  its  entry,  by  leave  of  the  court,  upon  motion,  or 
by  judgment  for  that  purpose,  founded  upon  supplemental 
pleadings. 

whenexe.        Seo.  686.    (§215.)  Notwithstanding  the  death  of  a  party 
teue°a^nst  after  the  judgment,  execution  thereon  may  be  issued,  aa 

the  property    r,  ,, 
ofabftr^i^    follows: 

1.  In  case  of  the  death  of  the  plaintiff,  upon  the  appli- 
cation of  his  executor  or  administrator,  or  successor  in 
interest,  by  the  court  in  which  the  judgment  was  rendered 
or  exists. 

2.  In  case  of  the  death  of  the  defendant,  if  the  judg- 
ment be  for  the  recovery  of  real  or  personal  property, 
execution  may  be  issued  and  exeouted  against  the  property. 


party 
ter  hie  death. 


Ezecntion,        Sso.  687.    (§  216.)  Where  the  execution  is  affainst  the 

how  aod  to  \«»  ^  o 

whom  iflened  property  of  the  judgment  debtor,  it  may  be  issued  to  the 
sheriff  of  any  county  in  the  state.  Where  it  requires  the 
delivery  of  real  or  personal  property,  it  must  be  issued  to 
the  sheriff  of  the  county  where  the  property,  or  some 
part  thereof,  is  situated.  Executions  may  be  issued,  at 
the'  same  time,  to  different  counties. 

whatBhau        Seo.  688.    (§217.)  AUgoods,  chattels,  moneys  and  other 
beseisJd  in    property,  both  real  and  personal,  or  any  interest  therein 
execu  ca.     of  the  judgment  debtor,  not  exempt  by  law,  and  all  prop- 
erty and  rights  of  property,  seized  and  held  under  at* 
tachment  in  the  action,  are  liable  to  execution.    Shares 
and  interests  in  any  corporation  or  company,  and  debts 
and  credits  and  all  other  property,  both  real  and  personal, 
or  any  interest  in  either  real  or  personal  property,  and  all 
other  property  not  capable  of  manual  delivery,  may  be 
attached  on  execution,  in  like  manner  as  upon  writs  of 
•  attachments.    Gold  dust  must  be  returned  by  the  oflScer 
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as  so  much  money  collected,  at  its  oarrent  value,  without 
exposing  the  same  to  sale.    Until  a  levy,  property  is  not  Not  to  be 
affected  by  the  execation.  levy  is  made. 

Sxo.  689.     (§  218.)  If  the  property  levied  on  be  claimed  when  prop. 
by  a  third  person  as  his  property,  the  sheriff  must  sum-  ed^y^  third 
men  from  his  county  six  persons  qualified  as  jurors,  be-  thfrightTf 
tween  the  parties,  to  try  the  validity  of  the  claim.    He  SdMu^^ 
must  also  give  notice  of  the  claim  and  of  the  time  of 
trial  to  the  plaintiff,  who  may  appear  and  contest  the 
claim  before  the  jury.    The  jury  and  the  witnesses  must 
be  sworn  by  the  sheriff,  and  if  their  verdict  be  in  favor  of 
the  claimant,  the  sheriff  may  relinquish  the  levy,  unless 
the  judgment  creditor  give  him  a  sufficient  indemnity  for 
proceeding  thereon.    The  fees  of  the  jury,  the  sheriff  and 
the  witnesses  must  be  paid  by  the  claimant  if  the  verdict 
be  against  him ;  otherwise,  by  the  plaintiff.    • 


eZ' 


Sio.  690.     (§219.)  The  following  property  is  exempt  ^^,^t 
from  execution,  except  as  herein  otherwise  specially  pro*  ^J^^'on! 
vided: 

1.  Chairs,  tables,  desks  and  books,  to  the  value  of  two 
bondred  dollars,  belonging  to  the  judgment  debtor. 

2.  Necessary  household,  table  and  kitchen  furniture  be- 
longing to  the  judgment  debtor,  including  one  sewing 
machine  and  one  piano,  in  actual  use,  in  a  family,  or 
belonging  to  a  woman ;  stoves,  stove-pipe  and  stove  furni- 
ture, wearing  apparel,  beds,  bedding  and  bedsteads,  and 
provisions,  actually  provided  for  individual  or  family  use, 
safficient  for  one  month. 

3  The  farming  utensils  or  implements  of  husbandry  of 
the  judgment  debtor;  also,  two  oxen,  or  two  horses  or 
two  mules,  and  their  harness,  four  cows  with  their  suck- 
ing calves,  one  cart  or  wagon,  and  food  for  such  oxen, 
horses,  cows  or  mules,  for  one  month  *,  also,  all  seed  grain 
or  vegetables  actually  provided,  reserved  or  Sn  hand,  for 
the  purpose  of  planting  or  sowing  at  any  time  within  the 
ensuing  six  months,  not  exceeding  in  value  the  sum  of 
two  hundred  dollars. 

4.  Tools  or  implements  of  a  mechanic  or  artisan  neces- 
lary  to  carry  on  his  trade;  the  notarial  seal  and  records 
of  a  notary  public ;  the  instruments  and  chest  of  a  sur- 
geon, physician,  surveyor  and  dentist,  necessary  to  the  • 
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What  ex-       exercise  of  their  profesaion,  with  their  scientific  and  pre- 
empt ttom       rt      .  .  J    ^ 

czecntioQ.  fcssional  libraries;  the  law  professional  libraries  and  office 
farnitore  of  attorneys,  counsellors  and  jadges,  and  the 
libraries  of  ministers  of  the  gospel. 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
value  the  sum  of  five  hundred  dollars;  also,  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  imple- 
ments and  appliances  necessary  for  carrying  on  any  kind 
of  mining  operations,  not  exceeding  in  value  the  aggre- 
gate sum  of  five  hundred  dollars;  and  two  horses,  males 
or  oxen,  with  their  harness;  and  food  for  such  horses, 
mules  or  oxen,  for  one  month,  when  necessary  to  be  used 
in  any  whim,  windlass,  derrick,  car,  pump  or  hoisting 
gear. 

6.  Two  oxen,  two  horses  or  two  mules,  and  their  har- 
ness; and  one  cart  or  wagon,  one  dray  or  truck,  one 
coupee,  one  *hack  or  carriage  for  one  or  two  horses,  by 
the  use  of  which  a  cartman,  drayman,  truckman,  huck- 
ster, pedler,  hackman,  teamster  or  other  laborer,  habitu- 
ally earns  his  living;  and  one  horse,  with  vehicle  and 
harness,  or  other  equipments  used  by  a  physician,  sur- 
geon or  minister  of  the  gospel,  in  making  his  professional 
visits,  with  food  for  such  oxen,  horses  or  mules,  for  one 
month. 

7.  All  fire-engines,  hooks  and  ladders,  with  the  carts, 
trucks  and  carriages,  hose,  buckets,  implements  and  ap- 
paratus thereto  appertaining,  and  all  furniture  and  uni- 
forms of  any  fire  company  or  department  organized  under 
any  law  of  this  state. 

8.  All  arms,  uniforms  and  accoutrements  required  by 
law  to  be  kept  by  any  person. 

9.  All  court-houses,  jails,  public  offices  and  buildings, 
lots,  grounds  and  personal  property,  the  fixtures,  furni- 
ture, books,  papers  and  appurtenances  belonging  and 
pertaining  to  the  court-house,  jail  and  public  offices,  be- 
longing to  &ny  county  of  this  state ;  and  all  cemeteries, 
public  squares,  parks  and  places,  public  buildings,  town 
halls,  markets,  buildings  for  the  use  of  fire  departments 
and  military  organizations,  and  the  lots  and  grounds 
thereto  belonging  and  appertaining,  owned  or  held  by 
any  town  or  incorporated  city,  or  dedicated  by  such  town 
or  city  to  health,  ornament  or  public  use,  or  for  the  use 

•  of  any  fire  or  military   company  organized  under  t\  e 
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laws  of  this  state ;  bat  no  article  or  species  of  property 
mentioned  in  this  section  is  exempt  from  execution  issued 
npoD  a  judgment  recovered  for  its  price  or  upon  a  mort- 
gage thereon. 

10.  The  earnings  of  the  judgment  debtor  for  his  per- 
sonal services  rendered  at  any  time  within  thirty  days 
next  preceding  the  levy  of  execution  or  levy  of  attach- 
ment, when  it  appears,  by  the  debtor's  afOidavit  or  other- 
wise, that  such  earnings  are  necessary  for  the  use  of 
Mb  family  residing  in  this  state,  supported  wholly  or  in 
part  by  his  labor. 

11.  The  shares  held  by  a  member  of  a  homestead  asso- 
ciation duly  incorporated,  not  exceeding  in  value  one 
thousand  dollars — if  the  person  holding  the  share  is  not 
the  owner  of  a  homestead  under  the  laws  of  this  state. 

12.  All  moneys,  benefits,  privileges  or  immunities  accru- 
ing, or  in  any  manner  growing  out  of  any  life  insurance 
on  the  life  of  the  debtor,  made  in  any  company  incorpo- 
rated under  the  laws  of  this  state,  if  the  annual  premiums 
paid  do  not  exceed  five  hundred  dollars. 

Statatefl  of  186G,  p.  271 ;  1801,  p.  567;  1862»  p.  444; 
1868,  p.  500. 

Seo.  601.  (§  220.)  The  sheriff  must  execute  the  writ  ^rit,  how 
against  the  property  of  the  judgment  debtor,  by  levying  ®*^"^^- 
on  a  sufficient  amount  of  property,  if  there  be  sufficient; 
collecting  or  selling  the  things  in  action,  and  selling  the 
other  property,  and  paying  to  the  plaintiff  or  his  attorney 
so  much  of  the  proceeds  as  will  satisfy  the  judgment  or 
depositing  the  amount  with  the  clerk  of  the  court;  any 
excess  in  the  proceeds  over  the  judgment  and  the  sheriff's 
fees  must  be  returned  to  the  judgment  debtor.  When 
there  is  more  property  of  the  judgment  debtor  than  is 
sufficient  to  satisfy  the  judgment  and  the  sheriff's  fees, 
within  the  view  of  the  sheriff,  he  must  levy  only  on  such 
part  of  the  property  as  the  judgment  debtor  may  indi- 
cate. 

Sso.  692.    (§  221 )  Before  the  sale  of  property  on  exo-  Noticeofsaie 
cation,  notice  thereof  must  be  given,  as  follows :  tionrhow^° 

1.  In  case  of  perishable  property :  by  posting  written 
notice  of  the  time  and  place  of  sale  in  three  public  places 
of  the  township  or  city  where  the  sale  is  to  take  place, 


giTen. 
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for  Bnch  time  as  may  be  reasonable,  considering  the  char- 
acter and  condition  of  the  property. 

2.  In  case  of  other  personal  property :  by  posting  a 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  not  less  than  five  nor 
more  than  ten  days  successively. 

3.  In  case  of  real  property :  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days  suc- 
cessively, in  three  public  places  of  the  township  or  city 
where  the  property  is  situated,  and  also  when  the  prop- 
erty is  to  bo  sold,  and  publishing  a  copy  thereof,  once  a 
week  for  the  same  period,  in  some  newspaper  published 
in  the  county,  if  there  be  one. 

4.  When  the  judgment  under  which  the  property  is  to 
be  sold  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  several  notices  required  by  this  section 
must  state  the  kind  of  money  or  currency  in  which  bids 
may  be  made  at  such  sale,  which  must  be  the  same  as 
that  specified  in  the  judgment. 

seUingTrith-  Seo.  693.  (§  222.)  An  officer  selling  without  the  notice 
whatpentdty  prescribed  by  the  last  section  forfeits  five  hundred  dollars 
to  the  aggrieved  party,  in  addition  to  his  actual  damages; 
and  a  person  wilfully  taking  down  or  defacing  the  notice 
posted,  if  done  before  the  sale  or  the  satisfaction  of  the 
judgment  (if  th0  judgment  be  satisfied  before  sale),  for* 
foits  five  hundred  dollars. 

'^"idicul         ®^°'  ^^^'    (§  ^^^'^  ^^^  ^^^^^  ^^  property  under  execu- 
tion must  be  made  at  auction  to  the  highest  bidder,  be- 
tween the  hours  of  nine  in  the  morning  and  five  in  the 
afternoon.    After  sufficient  property  has   been   sold  to 
Neither  tho    Satisfy  the  execution,  no  more  can  be  sold.    Keither  the 
ducting  it'     officer  holding  the  execution  nor  his  deputy  can  become 
uty  toboT    a  purchaser  or  be  interested  in  any  purchase  at  such  sale. 
(teal  and '     Whcu  the  salc  is  of  personal  property,  capable  of  manual 
pr^rtv,       delivery,  it  must  be  within  view  of  those  who  attend  the 
^'^^  ^  '      sale,  and  bo  sold  in  such  parcels  as  are  likely  to  bring  the 
highest  price;   and  when  the  sale  is  of  real  property, 
consisting  of  several  known  lots  or  parcels,  they  must  be 
sold  separately;  or  when  a  portion  of  such  real  property 
is  claimed  by  a  third  person,  and  he  requires  it  to  be  sold 
separately,  such  portion  must  be  thus  sold.     The  judg- 
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ment  debtor,  if  present  at  the  sale,  may  also  direct  the  Judgment 

order  in  which  property,  real  or  personal,  shall  be  sold,  present,  mny 

when  such  property  consists  of  several  known  lots  or  par-  of  sale  and' 

eels,  or  of  articles  which  can  be  sold  to  advantage  sepa-  ihau  follow 

rately,  and  the  sheriff  mast  follow  such  directions.  tions. 

Sso.  695«     (§  224.)    If  a  parchaser  refuse  to  pay  the  if  purchaser 
amount  bid  by  him  for  property  stmck  off  to  him  at  a  payporchase 
sale  under  execution,  the  officer  may  again  sell  the  prop-  ^^Se^ng!! 
erty  at  any  time  to  the  highest  bidder,  and  if  any  loss  be 
occasioned  thereby,  the  officer  may  recover  the  amount  of 
each  loss,  with  costs,  by  motion,  upon  previous  notice  of 
five  days  before  any  court,  or  before  any  justice  of  the 
peace,  if  the  same  does  not  exceed  his  jurisdiction. 

Sko.  696.    (§  225.)  Such  court  of  justice  must  proceed  oonrt  of 

•  J      •  •     •  .  J   •  Justice  mar 

m  a  summary  manner  and  give  judgment,  and  issue  exe-  proceed  in 
cation  therefor  forthwith,  but  the  defendant  may  claim  a  mannor"^ 
jary ;  and  the  same  proceedings  may  be  had  against  any  ^hlLe^ 
subsequent  purchaser  who  refuses  to  pay,  and  the  officer  ^y.  °^^ 
may,  in  his  discretion,  thereafter  reject  the  bid  of  any  $!^8a?h 
person  so  refusing.  bSlStJJf* 

Sec.  697.    (§  226.)   The  two  preceding  sections  must  These  two 
not  be  construed  to  make  the  officer  liable  for  any  more  t^^^keom- 
than  the  amount  bid  by  the  second  or  subsequent  pur-  b^yondacer- 
chaser,  aod  the  amount  collected  from  the  purchaser  refus-  *«»*»»™ount. 
ing  to  pay. 

Sko.  698.    (§  227.)  When  the  purchaser  of  any  personal  Personal 
property  capable  of  manual  delivery  pays  the  purchase  capable  of 
money,  the  officer  making  the  sale  must  deliver  to  the  nvery,  how 

»  .1  t./»i.i  «i         dellrered  to 

purchaser  the  property,  and,  if  desired,  execute  and  de-  purchawr. 
liver  to  him  a  certificate  of  the  sale.     Such  certificate 
conveys  to  the  purchaser  all  the  right  which  the  debtor 
bad  in  such  property  on  the  day  the  execution  was  levied. 

S£o.  699.    (§228)  When  the  purchaser  of  any  personal  Personal 

property  not  capable  of  manual  delivery  pays  the  pur-  capable  of 

chase  money,  the  officer  making  the  sale  must  execute  uvery.  how 

and  deliver  to  the  purchaser  a  certificate  of  sale.    Such  d^iiyered. 
certificate  conveys  to  the  purchaser  all  the  right  which 
the  debtor  had  in  such  property  on  the  day  the  execution 
was  levied. 
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R«uprop.         Sec.  700.    (§229.)  Upon  a  sale  of  real  property,  the 
abaoiute  sale  purcbaser  is  substituted  to  and  acquires  all  tbe  rigbt,  title, 
interest  and  claioi  of  tbe  judgment  debtor  tbereto;  and 
wben  tbe  estate  is  less  tban  a  leasehold  of  two  years' 
In  the  latter  Unexpired  term,  tbe  sale  is  absolute.    In  all  otber  cases, 
tbe  certia-     tbe  property  is  subject  to  redemption,  as  provided  in  this 
coatain!'       cbaptcr.    Tbe  officer  must  give  to  tbe  purchaser  a  certifi- 
cate of  sale,  containing — 

1.  A  particular  description  of  tbe  real  property  sold. 

2.  Tbe  price  bid  for  eacb  distinct  lot  or  parcel. 

3.  Tbe  wbole  price  paid. 

4.  Wben  subject  to  redemption,  it  must  be  so  stated. 
And  wben  tbe  judgment,  under  wbicb  tbe  sale  basbeen 

made,  is  made  payable  in  a  specified  kind  of  money  or 
currency,  tbe  certificate  must  also  sbow  tbe  kind  of  money 
or  currency  in  wbicb  such  redemption  may  be  made,  which 
must  be  tbe  same  as  that  specified  in  the  judgment.  A 
duplicate  of  such  certificate  must  be  filed  by  tbe  officer  in 
tbe  office  of  tbe  recorder  of  the  county. 


Real  prop- 
erty so  sold, 
by  whom  It 
maybe  re 
deemed. 


Sko.  701.  (§280.)  Property  sold  subject  to  redemption, 
as  provided  in  the  last  section,  or  any  part  solcA  separately, 
may  be  redeemed  in  tbe  manner  hereinafter  provided,  by 
the  following  persons,  or  their  successors  in  interest: 

1.  Tbe  judgment  debtor,  or  bis  successor  in  interest,  in 
tbe  wbole  or  any  part  of  tbe  property. 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage 
on  tbe  property  sold,  or  on  some  share  or  part  thereof, 
subsequent  to  that  on  wbicb  tbe  property  was  sold.  Tbe 
persons  mentioned  in  tbe  second  subdivision  of  this  section 
are,  in  this  chapter,  termed  redemptioners. 


When  it  may 
be  redeemed 
and  redemp- 
tion money. 


Sec.  702.  (§  231.)  Tbe  judgment  debtor  or  rederop- 
tioner  may  redeem  the  property  from  tbe  purchaser 
within  six  months  after  tbe  sale,  on  paying  tbe  purchaser 
the  amount  of  his  purchase,  with  twelve  per  cent,  thereon 
in  addition,  together  with  tbe  amount  of  any  assessment 
or  taxes  which  the  purchaser  may  have  paid  thereon  after 
tbe  purchase,  and  inierest  on  such  amount;  and  if  tbe 
purchaser  be  also  a  creditor  having  a  prior  lien  to  that  of 
tbe  redemptioner,  otber  tban  tbe  judgment  under  which 
such  purchase  was  made,  the  amount  of  such  lien,  with 
interest. 
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Sec.  703.    (§232.)  If  property  be  bo  redeemed  by  a  whonjudg- 
rcdemptioner,  either  the  jadgment  debtor  or  another  re-  or  other  re- 
!  detnptiouer  may,  within  sixty  days  afler  the  last  redemp-  may  redeem. 

tioD,  again  redeem  it  from  the  last  redemptioner,  on  pay- 
iag  the  sam  paid  on  sach  last  redemption,  with  foar  per 
cent,  thereon  in  addition,  and  the  amount  of  any  assess- 
ment or  taxes  whieh  the  last  redemptioner  may  have  paid 
thereon  after  the  redemption  by  him,  with  interest  on 
such  amount,  and  in  addition  the  amount  of  any  liens  held 
by  said  last  redemptioner  prior  to  his  own,  with  interest; 
tbe  judgment  under  which  the  property  was  sold  need 
not'  be  so  paid  as  a  lien.  The  property  may  be  again,  and 
as  often  as  the  debtor  or  a  redemptioner  is  so  disposed, 
redeemed  from  any  previous  redemptioner,  within  sixty 
days  after  the  last  redemption,  with  four  per  cent,  thereon 
io  addition,  and  the  amount  of  any  assessments  or  taxes 
which  the  last  previous  redemptioner  paid  after  the 
redemption  by  him,  with  interest  thereon,  and  the  amount 
of  any  liens,  other  than  the  judgment  under  which  the 
property  was  sold,  held  by  the  last  redemptioner  previous 
to  bis  own,  with  interest.  Notice  of  redemption  must  be 
given  to  the  sheriff.  If  no  redemption  be  made  within  six 
months  after  the  sale,  the  purchaser,  or  his  assignee,  is 
entitled  to  a  conveyance;  or,  if  so  redeemed,  whenever 
sixty  days  have  elapsed,  and  no  other  redemption  has 
been  made,  and  notice  thereof  given,  and  the  time  for 
redemption  has  expired,  the  last  redemptioner,  or  his 
assignee,  is  entitled  to  a  sheriff's  deed.  If  the  debtor 
redeem  at  any  time  before  the  time  for  redemption  expires, 
the  effect  of  the  sale  is  terminated  and  he  is  restored  to 
his  estate. 

Seo.  704.    (§233.)    The  payments   mentioned  in    the  incaMaof 
last  two  sections  may  be  made  to  the  purchaser  or  re-  towhom^the 
demptioner,  or  for  him,  to  the  officer  who  made  the  sale,  sreto'be^ 
When  the  judgment  under  which  the  sale  has  been  made 
is  payable  in  a  specified  kind  of  money  or  currency,  pay- 
ments must  be  made  in  the  same  kind  of  money  or  cur- 
rency, and  a  tender  of  the  money  is  equivalent  to  pay- 
ment. 

Sec.  705.     (§  234.)  A  redemptioner  must  produce  to  the 
22 


made. 
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WhAtare- 
demptioQor 
most  do  in 
order  to  rtt* 
deem. 


Until  the  ex- 
piration of 
redemption 
time  court 
may  restrain 
waste  on  the 
property. 

What  not 

oonsidei«d 

vroate* 


officer  or  person,  from  whom  be  seeks  to  redeem,  and 
serve  with  his  notice  to  the  sheriflf— 

1.  A  copy  of  the  docket  of  the  judgment  under  which 
he  claims  the  right  to  redeem,  certified  by  the  clerk  of 
the  coart,  or  of  the  county  where  the  judgment  is  dock- 
eted, or  if  he  redeem  upon  a  mortgage  or  other  lien,  a 
note  of  the  record  thereof,  certified  by  the  recorder. 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  subscribing 
witness  thereto. 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  th«  lien. 

Seo.  706.  (§  235.)  Until  the  expiration  of  the  time 
allowed  for  redemption,  the  court  may  restrain  the  com- 
mission of  waste  on  the  property,  by  order  granted  with 
or  without  notice,  on  the  application  of  the  purchaser  or 
the  judgment  creditor.  But  it  is  not  waste  for  the  per- 
son in  possession  of  the  property  at  the  time  of  sale, 
or  entitled  to  possession  afterwards,  during  the  period 
allowed  for  redemption,  to  contioile  to  use  it  in  the  same 
manner  in  which  it  was  previously  used;  or  to  use  in  the 
ordinary  course  of  husbandry ;  or  to  make  the  necessary 
^pairs  of  buildings  thereon;  or  to  use  wood  or  timber 
on  the  property  therefor;  or  for  the  repair  of  fences;  op 
for  fuel  in  his  family,  while  he  occupies  the  property. 


Rants  and 
profits. 


Sko.  707.  (§  236.)  The  purchaser,  from  the  time  of  the 
sale  until  a  redemption,  and  a  redemptioner,  from  the 
time  of  his  redemption  until  another  redemption,  is  enti- 
tled to  receive,  from  the  tenant  in  possession,  the  rents  of 
the  property  sold,  or  the  value  of  the  use  and  occupation 
thereof.  But  when  any  rents  or  profits  have  been  received 
by  the  judgment  creditor  or  purchaser,  or  his  or  their 
assigns,  from  the  property  thus  sold  preceding  such  re- 
demption, the  amounts  of  such  rents  and  profits  shall  be 
a  credit  upon  the  redemption  money  to  be  paid ;  and  if 
the  redemptioner  or  judgment  debtor,  before  the  expira- 
tion of  the  time  allowed  for  such  redemption,  demands  in 
writing  of  such  purchaser  or  creditor,  or  his  assigns,  a 
written  and  verified  statement  of  the  amounts  of  such 
rents  and  profits  thus  received,  the  period  for  redemption 
is  extended  five  days  after  such  sworn  statement  is  given 
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by  each  parchaser  or  his  assigns,  to  such  redemptioner  or 
debtor.  If  such  parchaser  or  his  assigns  shall,  for  a  period 
of  one  month  from  and  after  snch  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  or  debtor  may 
bring  an  action  in  any  court  of  competent  jarisdiction,  to 
compel  an  acconnting  and  disclosure  of  such  rents  and 
profits,  and  until  fifteen  days  from  and  after  the  final 
determination  of  such  action,  the  right  of  redemption  is 
extended  to  such  redemptioner  or  debtor. 

Sec.  708.    (§  237.)  If  the  purchaser  of  real  property  jf  purohaacr 
sold  on  execution,  or  his  successor  in  interest,  be  evicted  ert^erict'. 
therefrom  in  consequence  of  irregularities  in  the  proceed-  StSJies^?" 
ings  concerning  the  sale,  or  of  the  reversal  or  discharge  JJiy  J^t^/ 
of  the  judgment,  he  may  recover  the  price  paid,  with  ^om?" 
interest,  from  the  judgment  creditor.    If  the  purchaser  whenjudg. 
of  property  at  sheriff's  sale,  or  his  successor  in  interest,  nrked. 
fail  to  recover  possession,  in  consequence  of  irregularity 
in  the  proceedings  concerning  the  sale,  or  because  the 
property  sold  was  not  subject  to  execution  and  sale,  the 
court  having  jurisdiction  thereof  must,  on  petition  of  snch   petition  for 
party  in   interest,  or  his  attorney,  revive  the  original  how^7^' 
jadgment  in  the  name  of  the  petitioner,  for  the  amount 
paid  by  such  purchaser  at  the  sale,  with  interest  thereon 
from  the  time  of  payment,  at  the  same  rate  that  the  orig* 
inal  jadgment  bore;  and  the  judgment  so  revived  has  the 
same  force  and  effect  as  would  an  original  jadgment  of 
the  date  of  the  revival,  and  no  more. 

Sec  709.     When  property,  liable  to  an  execution  against  Party  who 
several  persons,  is  sold  thereon,  and  more  than  a  due  pro*  Sua'hL'^'* 
portion  of  the  judgment  is  satisfied  out  of  the  proceeds  compeUrai. 
of  the  sale  of  the  property  of  one  of  them,  or  one  of  them 
pays,  without  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others;  and  when  a  judg- 
ment is  against  several,  and  is  upon  an  obligation  of  one 
of  them,  as  security  for  another,  and  the  surety  pays  the 
amount,  or  any  part  thereof,  either  by  sale  of  his  property 
or  before  sale,  he  may  compel  repayment  from  the  princi- 
pal ;  in  such  case,  the  person  so  paying  or  contributing 
is  entitled  to  the  benefit  of  the  judgment,  to  enforce  con- 
tribution  or  repayment,  if,  within  ten  days  afler  his  pay- 
ment, he  file  with  the  clerk  of  the  court  where  the  jud^- 
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ment  was  rendered,  notice  of  bis  payment  and  claim  to 
contribatiou  or  repayment.  Upon  a  filing  of  such  notice, 
the  clerk  must  make  an  entry  thereof  in  the  margin  of 
the  docket. 

Note.— Seotion  480  of  the  Kansas  code  of  civil  procedure. 


CHAPTER  II. 


Debtor  re- 
quired to 
answer  con- 
cerning his 
property, 
when. 


Proceedings 
to  compel 
debtor  to 
appear. 


PROCEEDINGS   SUPPLEMENTARY  TO  THE   EXECUTION. 

Sbction  714.  Debtor  required  to  answer  oonoerning  his  propertj,  when. 

715.  Proceedings  to  compel  debtor  to  appear.    In  what  oases  he 

may  be  arrested.    What  bail  may  be  given. 

716.  Anj  debtor  of  the  judgment  debtor  may  pay  the  latter's 

creditor. 

717.  Examination  of  debtors  of  judgment  debtor,  or  of  those  hay- 

ing property  belonging  to  him. 

718.  Witnesses  required  to  testify. 

719.  Judge  may  order  property  to  be  applied  on  execution. 

720.  Proceedings  upon  claim  of  another  party  to  property,  or  on 

denial  of  indebtedness  to  judgment  debtor. 

721.  Disobedience  of  orders,  how  punished. 

Seo.  714.  (§  238.)  When  an  execution  against  prop- 
erty of  the  judgment  debtor,  or  of  any  one  of  several 
debtors  in  the  same  judgment,  issued  to  the  sheriff  of  the 
county  where  he  resides,  or,  if  he  do  not  reside  in  this 
state,  to  the  sheriff  of  the  county  where  the  judgment 
roll  is  filed,  is  returned  unsatisfied,  in  whole  or  in  part, 
the  judgment  creditor,  at  any  time  after  such  return  is 
made,  is  entitled  to  ah  order  from  the  judge  of  the  court, 
or  a  county  judge,  requiring  such  judgment  debtor  to 
appear  and  answer  concerning  his  property,  before  such 
judge,  or  a  referee  appointed  by  him,  at  a  time  and  place 
specified  in  the  order;  but  no  judgment  debtor  must  be 
required  to  attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides. 

Seo.  715.  (§  230.)  After  the  issuing  of  an  execution 
against  property,  and  upon  proof  by  afiidavit  of  a  party 
or  otherwise,  to  the  satisfaction  of  the  court,  or  of  a  judge 
thereof,  or  county  judge,  that  any  judgment  debtor  has 
property  which  he  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  judgment,  such  court  or  judge  may, 
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by  an  order,  require  the  judgment  debtor  to  appear  at  a 
Bpecified  time  and  place  before  such  judge,  or  a  referee 
appointed  by  him,  to  answer  concerniug  the  same;  and 
Bach  proceedings  may  thereupon  be  had  for  the  applica- 
lioD  of  the  property  of  the  judgment  debtor  toward  the 
satisfaction  of  the  judgment  as  are  provided  upon  the 
return  of  an  execution.    Instead  of  the  order  requiring  inwhatcaaM 
the  attendance  of  the  judgment  debtor,  the  judge  may,  orreatod. 
upon  affidavit  of  the  judgment  creditor,  his  agent  or 
attorney,  if  it  appear  to  him  that  there  is  danger  of  the 
debtor  absconding,  order  the  sheriff  to  arrest  the  debtor 
and  bring  him  before  such  judge.     Upon  being  brought  what  bail 
before  the  judge,  he  may  be  ordered  to  enter  into  an  under-  ^en. 
taking,  with  sufficient  surety,  that  he  will  attend  from 
time  to  time   before  the  judge  or  referee,  as   may  be 
directed,  during  the  pendency  of  proceedings  and  until 
the  final  termination  thereof,  and  will  not  in  the  mean- 
time dispose  of  any  portion  of  his  property,  not  exempt 
from  execution.    In  default  of  entering  into  such  under- 
taking he  may  be  committed  to  prison. 

Seo.  716.    (S  240.)  After  the  issuinff  of  an  execution  adt  debtor 

^  '  ofthejQdg- 

against  property,  any  person  indebted  to  the  judgment  ment  debtor 
debtor  may  pay  to  the  sheriff  the  amount  of  his  debt,  latteiVored- 
or  so  much  thereof  as  may  be  necessary  to  satisfy  the 
execution  -,  and  the  sheriff's  receipt  is  a  sufficient  dis- 
charge for  the  amount  so  paid. 

Sec.  717.    (§  241.)    After  the  issuing  or  return  of  an  Examhuttion 
execution  against  property  of  the  judgment  debtor,  or  of  jud^ent 
anyone  of  several  debtors  in  the  same  judgment,  or  upon  ofth<»ohav- 
proof  by  affidavit  or  otherwise,  to  the  satisfaction  of  the  i^fon^Sg^ 
judge,  that  any  person  or  corporation  has  property  of  **'^*™* 
Bttch  judgment  debtor,  or  is  indebted  to  him  in  an  amount 
exceeding  fifty  dollars,  the  judge  may,  by  an  order,  re- 
quire such  person  or  corporation,  or  any  officer  or  mem- 
ber thereof,  to  appear  at  a  specified  time  and  place  before 
him,  or  a  referee  appointed  by  him,  and  answer  concern- 
ing the  same. 

Sec  718.    (§  242.)  Witnesses  majr  be  required  to  ap-  witneesee 
pear  and  testify  before  the  judge  or  referee,  upon  any  tmt^y.  ^ 
proceeding  under  this  chapter,  in  the  same  manner  as 
upon  the  trial  of  an  issue. 
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Judge  may  &£€.  71d.  (§  248.)  The  jadge  or  referee  may  order  any 
ertytob«  property  of  a  judgment  debtor,  not  exempt  from  ezeca- 
ezocutio?.      tion,  in  the  hands  of  each  debtor  or  any  other  person,  or 

due  to  the  judgment  debtor,  to  be  applied  towards  the 

satisfaction  of  the  judgment. 

uP^Suto  ^*^-  '^^^'  (§  ^^^)  ^^  *^  appear  that  a  person  or  corpo- 
^a^^to*'^  ration,  alleged  to  have  property  of  the  judgment  debtor, 
onXa&of  ^^  indebted  to  him,  claims  an  interest  in  the  property 
indebtednees  advcrsc  to  him,  Or  dcuies  the  debt,  the  court  or  judge 

to  Judgment  '  '  •»       o 

debtor.  may  authorize,  by  an  order  made  to  that  effect,  the  judg- 
ment creditor  to  institute  an  action  against  such  person 
or  corporation  for  the  recovery  of  such  interest  or  debt| 
and  the  court  or  judge  may,  by  order,  forbid  a  transfer 
or  other  disposition  of  such  interest  or  debt,  until  aa 
action  can  be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  vacated  by  the  judge 
granting  the  same,  or  the  court  in  which  the  action  is 
brought,  at  any  time,  upon  such  terms  as  may  be  just. 

Diwbedionce      Sko.   721,     (§  245 )   If  any  person,  party  or  witness 

howpttD-*      disobey  an  order  of  the  referee,  properly  made,  in  the 

proceedings  before  him  under  this  chapter,  he  may  be 

punished  by  the  court  or  judge  ordering  the  reference, 

for  a  contempt. 


TITLE   X. 

ACTIONS  IN  PARTICULAB  CASES. 

Chapteb  I.  Actions /or  the  foreclosure  of  mortgages, 

II.  Actions  for  nuisance^  waste  and  wHfid  trespass^  in 
certain  ca^e^y  on  real  property, 

III.  Actions  to  determine  conflicting  claims  to  real 

property,  and  other  provisions  relating  to  actions 
concerning  real  estate, 

IV.  Actions /or  the  partition  of  real  property, 

y.  Actions  for  the  usurpation  of  an  office  or  franchise, 
YI.   Of  actions  against  steamers,  vessels  and  boats. 
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CHAPTER  L 

ACTIONS  FOR  THE  FORECLOSURE  OF   MORTGAGES. 

Sbction  726.  Prooeedingi  in  foroQloBora  suita. 

727.  Surplus  money  to  be  deposited  in  ooart. 

728.  Proceedings  when  debt  seoured  falls  due  at  different  times. 

Sec.  726.  (§  246  )  There  can  be  bat  one  action  for  the  Proceedings 
recovery  of  any  debt,  or  the  enforcement  of  any  right  ore  suits. 
Becared  by  mortgage  upon  real  estate  or  personal  prop- 
erty, which  action  mast  be  in  accordance  with  the  pro- 
visions of  this  chapter.  In  such  action,  the  court  may, 
by  its  judgment,  direct  a  sale  of  the  encumbered  property, 
(or  BO  much  thereof  as  may  be  necessary),  and  the  appli- 
cation of  the  proceeds  of  the  sale  to  the  payment  of  the 
costs  of  the  court  and  the  expenses  of  the  sale,  and  the 
amoant  due  to  the  plaintiff;  and  if  it  appear  from  the 
sheriff's  return  that  the  proceeds  are  insufficient,  and  a 
balance  still  remains  due,  judgment  can  then  be  docketed 
for  such  balance  against  the  defendant  or  defendants  per- 
sonally liable  for  the  debt,  and  it  becomes  a  lien  on  the 
real  estate  of  such  judgment  debtor,  as  in  other  cases  on 
which  execution  may  be  issued.  No  person  holding  a 
conveyance  from  or  under  the  mortgagor  of  the  property 
mortgaged,  or  having  a  lien  thereon,  which  conveyance 
or  lien  does  not  appear  of  record  in  the  proper  office  at 
the  time  of  the  commencement  of  the  action,  need  be  made 
a  party  to  such  action ;  and  the  judgment  therein  rendered^ 
and  the  proceedings  therein  had,  is  as  conclusive  against 
the  party  holding  such  unrecorded  conveyance  or  lien  as 
if  he  had  been  made  a  party  to  the  action. 

Seo.  727.    (§  247.)  If  there  be  surplus  money  remain-  sarpiw 
ing  after  payment  of  the  amoant  due  on  the  mortgage,  Seated  in 
lien  or  encumbrance,  with  costs,  the  court  may  cause  the  ^^^ 
same  to  be  paid  to  the  person  entitled  to  it,  and  in  the 
meantime  may  direot  it  to  be  deposited  in  court. 

Sec.  728.    (§  248.)  If  the  debt,  for  which  the  mortgage,  prooeedings 
lien  or  encumbrance  is  held,  is  not  aH  due,  so  soon  as  suf-  ll^n^'^fidis 
ficient  of  the  property  has  been  sold  to  pay  the  amount  £^t  ^m. 
due,  with  costs,  the  sale  must  cease ;  and  afterwards,  as 
often  as  more  becomes  due,  for  principal  or  interest,  the 
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court  may,  on  motion,  order  more  to  be  sold.  But  if  the 
property  cannot  be  sold  in  portions,  without  injury  to  the 
parties,  the  whole  may  be  ordered  to  be  sold  in  the  first 
instance,  and  the  entire  debt  and  costs  paid,  there  being 
a  rebate  of  interest  where  such  rebate  is  proper. 


CHAPTER  11. 


ACTIONS   FOR    NUISANCE,   WASTE  AND  WILFUL   TRESPASS,    IN 
CERTAIN    CASES,   ON   REAL    PROPERTY. 

Section  731.  Naisaoce  defined,  and  actions  for. 

732.  Waste,  actions  for. 

733.  Trespass  for  cutting  or  carrying  away  trees,  etc.,  actions  for. 

734.  Measure  of  damages  in  certain  cases  nnder  the  last  section. 

735.  Damages  in  actions  for  forcible  entry,  etc.,  may  be  trebled. 

fliTJnSd^*"  Sec.  731.  (§  249.)  Anything  which  is  injurious  to 
actioDi  for.  health,  or  indecent,  or  offensive  to  the  senses,  or  an  ob- 
struction to  the  free  use  of  property,  so  as  to  interfere 
with  the  comfortable  enjoyment  of  life  or  property,  is  a 
nuisance,  and  the  subject  of  an  action.  Such  action  may 
be  brought  by  any  person  whose  property  is  injuriously 
affected,  or  whose  personal  enjoyment  is  lessened  by  the 
nuisance;  and  by  the  judgment,  the  nuisance  may  be 
enjoined  or  abated,  as  well  as  damages  recovered. 

Waste,  ac.        Seo.  732.    (§  250.")  If  a  guardian,   tenant  for  life  or 

tioDi  for.  \o  /  o  7 

years,  joint  tenant,  or  tenant  in  common  of  real  property, 
commit  waste  thereon,  any  person  aggrieved  by  the 
waste  may  bring  an  action  against  him  therefor,  in  which 
action  there  may  be  judgment  for  treble  damages. 

TretpftHto  Sec  733.  (§251.)  Any  person  who  cuts  down  or  car- 
carnSng'  ri^B  off  any  wood  or  underwood,  tree  or  timber,  or  girdles 
etc.,  actions  Or  Otherwise  injures  any  tree  or  timber  on  the  land  of 
another  person,  or  on  the  street  or  highway  in  front  of 
any  person's  house,  village  or  city  lot,  or  cultivated 
grounds;  or  on  the  commons  or  public  grounds  of  any 
city  or  town,  or  on  the  street  or  highway  in  front  thereof, 
without  lawful  authority,  is  liable  to  the  owner  of  such 
land,  or  to  such  city  or  town,  for  treble  the  amount  of 
damages  which  may  be  assessed  therefor,  in  a  civil  action, 
in  any  court  having  jurisdiction. 
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Sso.  784.    (§  252.)  Nothing  in  the  last  eoction  author-  Measure  of 

izes  the  recovery  of  more  than  the  juet  value  of  the  tim-  certain  cum 

her  taken  from  uncultivated  woodland,  for  the  repair  of  a  last  section. 
public  highway  or  bridge  upon  the  land,  or  adjoining  it. 

Sic.  735.    (§  253.)  If  a  person  recover  damages  for  a  Damages  in 

it       ••  1  «         A  «  .  m  .  i»  actions  for 

forcible  or  unlawful  entry  in  or  upon,  or  detention  of,  any  forcible  en. 
building  or  any  cultivated  real  property,  judgment  may  betretielir^ 
be  entered  for  three  times  the  amount  at  which  the  actual 
damages  are  assessed. 


CHAPTER  III. 


ACTIONS  TO  DETERMINE  CONFLIOTINQ  CLAIMS  TO  REAL  PROP- 
ERTY, AND  OTHER  PROVISIONS  RELATIVa  TO  ACTIONS 
CONCERNING  REAL  ESTATE. 

SicnoH  738.  Parties  to  an  action  to  qniet  title. 

789.  When  plaintiff  cannot  reoorer  coats. 

740.  If  plaintiff's  title  terminates  pending  the  salt,  what  hs  may 

recover,  and  how  verdiet  and  Jadgment  to  be. 

741.  When  yalne  of  improyements  can  be  allowed  as  a  sei-oiL 

742.  An  order  may  be  made  to  allow  a  party  to  saryey  and  meas* 

Qre  the  land  in  dispute. 

743.  Order,  what  to  contain  and  how  serred.     If  nnnecessaiy 

iignry  done,  the  party  surveying  to  be  liable  therefor. 

744.  A  mortgage  must  not  be  deemed  a  conyeyance,  whatever  its 

terms. 

745.  When  court  may  grant  iigunction;  during  foreclosure;  after 

sale  on  ezeontion,  before  conveyance. 

746.  Damages  may  be  recovered  for  ii^uiy  to  the  possession  after 

sale  and  before  delivery  of  possession, 

747.  Action  not  to  be  pn^udioed  by  alienation,  pending  suit 

748.  Mining  claims,  actions  oonoeming  to  be  governed  by  local 

rules. 

Sec.  738.    (§  254.)  An  action  may  be  brought  by  any  PartiMtoan 
person  in  possession,  by  himself  or  his  tenant,  of  real  ^^^t. 
property,  against  any  person  who  claims  an  estate  or 
interest  therein  adverse  to  him,  for  the  purpose  of  deter- 
mining such  adverse  claim,  estate  or  interest. 


Sec  739.    (§  255.)  If  the  defendant  in  such  action  dis-  when  puin. 

1..,,  .  .•!  tiff  caonot 

Claim  in  his  answer  any  interest  or  estate  in  the  property,  recover  costs 
23 
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or  suffer  jadgment  to  be  taken  against  him  without  an- 
swer, the  plaintiff  oannot  recover  costs. 

If  plaintiff's  Sbc.  740.  {§  256.)  In  an  action  for  the  recovery  of  real 
natee  pend-  property,  whcrc  the  plaintiff  shows  a  right  to  recover  at 
what  he  may  the  time  the  action  was  commenced,  but  it  appears  that 
how  verdict  his  right  has  terminated  during  the  pendency  of  the 
menttobe.  actiou,  the  verdlct  and  judgment  must  be  according  to 
the  fact,  and  the  plaintiff  may  recover  damages  for  with- 
holding the  property. 

When  value  Sso.  741.  (§  257.)  Whcu  damages  are  claimed  for 
me^toMTbe  withholding  the  property  recovered,  upon  which  perma- 
set^dr.  ***  nent  improvements  have  been  made  by  a  defendant,  or 
those  under  whom  he  claims,  holding  under  color  of  title 
adversely  to  the  claim  of  the  plaintiff,  in  good  faith,  the 
value  of  such  improvements  must  be  allowed  as  a  set-off 
against  such  damages. 


An  Older  Seo.  742.    (§  258.)   The  court  in  which  an  action  is 

r^i^wT"'  pending  for  the  recovery  of  real  property,  or  for  damages 
rar^yMd     for  an  injury  thereto,  or  a  judge  thereof,  or  a  county 


^dindiB.^  JQ^g^y  ^^7i  OTi  motion,  upou  uoticc  by  either  party,  for 
^^'  good  cause  shown,  grant  an  order  allowing  to  such  party 

the  right  to  enter  upon  the  property  and  make  survey 
and  measurement  thereof  for  the  purpose  of  the  action, 
even  though  entry  for  such  purpose  has  to  be  made 
through  other  lands  belonging  to  parties  to  the  action. 

Order,  what      Seo.  743.    (§  259.)  The  order  must  describe  the  prop- 
to  contain  \o         /  r    tr 

and  how       erty,  and  a  copy  thereof  must  be  served  on  the  owner  or 

occupant;  and  thereupon  such  party  may  enter  upon 

the  property,  with  necessary  surveyors  and  assistants, 

ifnnneoee.    aud  make  suoh  survey  and  measurement:  but  if  any  un- 

done,  the      ncccssary  injury  be  done  the  property,  he  is  liable  there- 


party  sv* 

veylng  to 

beUaUe 

therelbr. 


for. 


Amortgap  Sec.  744.  (§260.)  A  mortgage  of  real  property  shall 
deemed  a  not  bc  decmcd  a  conveyance,  whatever  its  terms,  so  as  to 
Vl^fmiu  enable  the  owner  of  the  mortgage  to  recover  possession 
of  the  real  property  without  a  foreclosure  and  sale. 

4 

Seo.  745.    (§  261.)  The  court  may,  by  injunction,  on 
good  cause  shown,  restrain  the  party  in  possession  from 
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doing  any  act  to  the  injury  of  real  property  during  the  wh«n  court 
foreclosure  of  a  mortgage  thereon  3   or,  afber  a  sale  on  ixuniutioa; 

..  .     •  during  fore- 

ezecQtion,  before  a  conveyanco.  ciorare;  af- 

m  tar  sale  on 

execution, 

Sbo.  746.    {§  262.)  When  real  property  has  been  sold  ^^c^""" 
on  execution,  the  purchaser  thereof,  or  any  person  who  £^^e, 
may  have  succeeded  to  his  interest,  may,  after  his  estate  tSS^toUie 
becomes  absolute,  recover  damages  for  injury  to  the  prop-  gjj^j 
erty  by  the  tenant  in  possession  after  sale  and  before  pos-  Jg^^^J?^ 
session  is  delivered  under  the  conveyance.  poaeeMion. 

Sbo.  747.    (§  263.)  An  action  for  the  recovery  of  real  Action  not 

property  agamst  a  person  m  possession  cannot  be  preju-  diced  by 

diced  by  any  alienation    made   by  such   person,  either  pending'suit. 
before  or  after  the  commencement  of  the  action. 

Sso.  748.     (§  621.)  In  actions  respecting  mining  claims.  Mining 

cuiins.  ftc» 

proof  must  be  admitted  of  the  customa,  usages  or  regula-  tionsoon- 

comlnff  to 

tions  established  and   in  force   at  the  bar  or  diggings  bepyemed 
embracing  such  claim ;  and  such  customs,  usages  or  regu-  mies. 
%    latione,  when  not  in  conflict  with  the  laws  of  this  state, 
mast  govern  the  decision  of  the  action. 


CHAPTBK  IV. 

ACTIONS  FOB  THB  PARTITION  07  REAL  PROPERTY. 

Skotiov  752.  Who  may  bring  ftotions  for  partition. 

753.  InteroBts  of  aU  parties  mast  be  set  forth  in  the  oomplaint. 

754.  Lien'holders  not  of  reoord  need  not  be  made  parties. 

755.  Plaintiif  mast  file  notioe  of  lUpmdeiu, 

756.  Summons  most  be  directed  to  all  persons  interested  in  the 

property. 

757.  Unknown  parties  may  be  served  by  pabUcation. 

758.  Answer  of  defendants,  what  to  contain. 

759.  The  rights  of  all  parties  may  be  ascertained  in  the  action. 

760.  Partial  partition. 

761.  Lien-holders  most  be  made  parties,  or  a  referee  be  appointed 

to  ascertain  their  rights. 
763.  Lien-holders  must  be  notified  to  i4>pear  before  the  referee  ap- 
pointed. 

763.  The  court  may  order  a  sale  or  partition  an^  appoint  referees 

therefor. 

764.  Partition  must  be  made  according  to  the  rights  of  the  parties, 

as  determined  by  the  court.  > 
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Bbctiom  765.  Referees  must  make  a  report  of  their  proceedings. 

766.  The  court  may  set  aside  or  affirm  report,  and  enter  judgment 

thereon.    Upon  whom  judgment  to  be  oonclnsire. 

767.  Judgment  not  to  affect  tenants  for  years  to  the  whole  property. 

768.  EzpensA  of  partition  must  be  apportioned  among  the  parties. 

769.  A  lien  on  an  undivided  interest  of  any  party  is  a  charge  only 

on  the  share  assigned  to  such  party. 

770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the  prop- 

erty not  sold,  when  not  all  sold. 

771.  Application  of  proceeds  of  sale  of  enenmbered  property. 

772.  Party  holding  other  securities  may  be  required  first  to  ex- 

haust them. 

773.  Proceeds  of  sale,  disposition  of. 

774.  When  paid  into  court  the  cause  may  be  continued  for  the  de- 
N       termination  of  the  claims  of  the  parties. 

776.  Sales  by  referees  must  be  at  publio  auction. 

776.  The  oourt  must  direct  Uie  terms  of  sale  or  credit. 

777.  Referees  may  take  securities  for  purchase  money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  compensa- 

tion. 

779.  The  oourt  may  fix  such  compensation. 

780.  The  court  must  protect  tenants  unknown. 

781.  The  oourt  must  ascertain  and  secure  the  value  of  future  oon« 

tingent  or  vested  interests. 

782.  Terms  of  sale  must  be  made  known  at  the  time.    Lots  must 

be  sold  separately. 

783.  Who  may  not  be  purchasers. 

784.  Referees  must  make  a  report  of  the  sale  to  the  oourt. 
786.  If  confirmed,  conveyances  may  be  executed. 

786.  Proceeding  if  a  lien-holder  become  a  purchaser. 

787.  Conveyances  must  be  recorded,  and  will  be  a  bar  against 

parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  must  be  in* 

vested  for  their  benefit. 

789.  Investment  must  be  made  in  the  name  of  the  clerk  of  the 

county. 

790.  When  the  interests  of  the  parties  are  ascertained,  securities 

must  be  taken  in  their  names« 

791.  Duties  of  the  clerk  making  investments. 

792.  When  unequal  partition  is  ordered,  compensation  may  be  ad- 

judged in  certain  cases. 

793.  The  share  of  an  infant  may  be  paid  to  his  guardian. 

794.  The  guardian  of  an  insane  person  may  receive  the  proceeds 

of  such  party's  interest. 

795.  A  guardian  may  consent  to  partition  without  action,  and  exe- 

cute releases. 

796.  Costs  of  partition  a  lien  upon  the  shares  of  the  parceners. 

797.  The  court  by  consent  may  appoint  a  single  referee. 

iiMiomay  Sec.  752.    (§264.)  When  several  co-tenants  hold   and 

lor  pLtition!  are  in  possession  of  real  property  as  parceners,  joint  ten- 
ants or  tenants  in  common,  in  which  one  or  more  of 
them  have  an  estate  of  inheritance,  or  for  life  or  lives,  or 
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for  years,  an  actioD  may  be  brought  by  one  or  more  of 
8Qch  persons  for  a  partition  thereof  according  to  the  re- 
spective rights  of  the  persons  interested  therein,  and  for 
a  sale  of  such  property,  or  a  part  thereof,  if  it  appear 
chat  a  partition  cannot  be  made  wiihout  great  prejadiee 
to  the  owners. 

Seo.  753.     (§  265.)  The  interests  of  all  persons  in  the  interests ot 
property,  whether  snch  persons  be  known  or  unknown,  musTbetec 
mast  be  sot  forth  in  the  complaint  specifically  and  partic-  compuSot.^ 
alarly,  as  far  as  known  to  the  plaintiff;  and  if  one  or 
more  of  the  parties,  or  the  share  or  quantity  of  interest 
of  any  of  the  parties,  be  unknown  to  the  plaintiff,  or  be 
uncertain  or  contingent,  or  the  ownership  of  the  inherit- 
aoee  depend  upon  an  executory  devise,  or  the  remainder 
be  a  contingent  remainder,  so  that  such  parties  cannot  be 
named,  that  fact  must  be  set  forth  in  the  complaint. 

Sic.  754.    (§  266.)  No  person  having  a  conveyance  of  iien-howera 

or  claiming  a  lien  on  the  property,  or  some  part  of  it,  SeednorbT* 

need  be  made  a  party  to  the  action,  unless  such  convey-  ™**®p*^**« 
ance  or  lien  appear  of  record. 

Skg.  755.     (§  267.)  Immediately  after  filing  the  com-  piiuntifi 
plaint  in  the  district  court,  the  plaintiff  must  file  with  ucTof^iL"^ 
the  recorder  of  the  county,  or  of  the  several  counties  in  ^*"^'"' 
which  the  property  is  situated,  either  a  copy  of  such  com- 
plaint or  a  notice  of  the  pendency  of  the  action,  contain- 
ing the  names  of  the  parties  so  far  as  known,  the  object 
4  of  the  action,  and  a  description  of  the  property  to  be 
affected  thereby.     From  the  time  of  the  filing  it  shall  be 
deemed  notice  to  all  persons. 

Sko.  756.     (§  268.)  The  summons  must  be  directed  to  summons 
all  the  joint  tenants  and  tenants  in  common,  and  all  per-  ?MtDd?oau 
sons  having  any  interest  in,  or  any  hens  of  record  by  ?erortod*iii" 
mortgage,  judgment  or  otherwise,  upon  the  property,  or  ^'^•p^'p**^ 
npoQ  any  particular  portion  thereof;  and  generally,  to 
all  persons  unknown  who  have  or  claim  any  interest  in 
the  property. 

Sac.  757.     (§  269  )  If  a  party  having  a  share  or  interest  unknown 

,  /«     I        B  •  >  «  ^    parties  may 

IS  unknown,  or  any  one  of  the  known  parties  reside  out  be  served  by 
of  the  state,  or  cannot  be  found  therein,  and  snch  fact  is  ^^  **  **"* 
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Answer  of 
defendantB, 
what  to 
contain. 


The  rights 
of  all  partiefl 
may  be  u<- 
certained  In 
the  action. 


Partial  par- 
tition. 


made  to  appear  by  affidavit,  the  summons  may  be  served 
on  Bach  absent  or  nnknown  party  by  pnblication,  as  in 
other  cases.  When  pablication  is  made,  the  summons,  as 
.published,  must  be  accompanied  by  a  brief  description  of 
the  property  which  is  the  subject  of  the  action. 

Sec.  758.  (§  270.)  The  defendants  who  have  been  per- 
sonally served  with  the  summons  and  a  copy  of  the  com- 
plaint, or  who  have  appeared  without  such  service,  must 
set  forth  in  their  answers,  fally  and  particularly,  the 
origin,  nature  and  extent  of  their  respective  interests  in 
the  property;  and  if  such  defendants  claim  a  lien  on  the 
property  by  mortgage,  judgment  or  otherwise,  they  must 
state  the  original  amount  and  date  of  the  same,  and  the 
sum  remaining  due  thereon ;  also,  whether  the  same  has 
been  secared  in  any  other  way  or  not;  and  if  secured,  the 
nature  and  extent  of  such  security,  or  they  are  deemed  to 
have  waived  their  right  to  such  lien. 

Seo.  759.  (§  271.)  The  rights  of  the  several  parties, 
plaintiff  as  well  as  defendant,  may  be  put  in  issae,  tried 
and  determined  in  such  action  j  and  when  a  sale  of  the 
premises  is  necessary,  the  title  must  be  ascertained  by 
proof  to  the  satisfaction  of  the  court,  before  the  judgment 
of  sale  can  be  made;  and  where  service  of  the  complaint 
has  been  made  by  pablication,  like  proof  must  be  required 
of  the  right  of  the  absent  or  unknown  parties,  before 
such  judgment  is  rendered;  except  that  where  there  are 
several  unknown  persons  having  an  interest  in  the  prop- 
erty their  rights  may  be  considered  together  in  the  action, 
and  not  as  between  themselves. 

Sec.  760.  (§  272.)  Whenever  from  any  cause  it  is,  in 
the  opinion  of  the  court,  impracticable  or  highly  incon- 
venient to  make  a  complete  partition,  in  the  first  instance, 
among  all  the  parties  in  interest,  the  court  may  first  as- 
certain and  determine  the  shares  or  interest  respectively 
held  by  the  original  co-tenants,  and  thereupon  adjudge 
and  cause  a  partition  to  be  made,  as  if  such  original  co- 
tenants  were  the  parties  and  sole  parties  in  interest, 
and  the  only  parties  to  the  action,  and  thereafter  may  pro- 
ceed in  like  manner  to  adjudge  and  make  partition  sepa- 
rately of  each  share  or  portion  so  ascertained  and  allotted, 
as  between  those  claiming  under  the  original  tenant  to 
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whom  the  same  shall  have  been  so  set  apart,  or  may  allow 
them  to  remaia  tenants  in  common  thereof,  as  they  may 
desire. 

Seo.  761.     (§  273.)  If  it  appears  to  the  court,  by  the   uen-hoidero 
certificate  of  the  county  recorder  or  county  clerk,  or  by  ^e  parties 
the  sworn  or  verified  statement  of  any  person  who  may  be  appointed 
have  examined  or  searched  the  records,  that  there  are  out-  thek^rigbts. 
standing  liens  or  encumbrances  of  record  upon  such  real 
property,  or  any  part  or  portion  thereof,  which  existed 
and  were  of  record  at  the  time  of  the  commencement  of 
the  action,  and  the  persons  holding  such  liens  are  not 
made  parties  to  the  action,  the  court  must  either  order 
such  persons  to  be  made  parties  to  the  action,  by  an 
amendment  or  supplemental  complaint,  or  appoint  a  ref- 
eree to  ascertain  whether  or  not  such  liens  or  encum- 
brances have  been   paid,  or  if  not  paid,  what  amount 
remains  due  thereon,  and  their  order  among  the  liens  or 
encumbrances  severally   held  by  such  persons  and   the 
parties  to  the  action,  and  whether  the  amount  remaining 
due  thereon  has  been  secured  in  any  manner,  and  if  secured, 
the  nature  and  extent  of  the  security. 

8x0.  762.    (§  274.)  The  plaintiff  must  cause  a  notice  to   Lien-hoidem 
be  served,  a  reasonable  time  previous  to  the  day  for  ap-  SS^J  to^- 
pearance  before  the  referee  appointed  as  provided  in  the   JJJ'reSree 
last  section,  on  each  person  having  outstanding  liens  of  »pp*>i»»^- 
record,  who  is  not  a  party  to  the  action,  to  appear  before 
the  referee  at  a  specified  time  and  place,  to  make  proof, 
by  hi4  own  affidavit  or  otherwise,  of  the  amount  due  or 
to  become  due,  contingently  or  absolutely  thereon.     In 
case  such  person  be  absent,  or  his  residence  be  unknown, 
service  may  be  made  by  publication,  or  notice  to  his 
agents,  under  the  direction  of  the  court,  in  such  manner 
as  may  be  proper.    The  report  of  the  referee  thereon 
thust  be  made  to  the  court,  and  must  be  confirmed,  modi- 
fied or  set  aside,  and  a  new  reference  ordered,  as  the  jus- 
tice of  the  case  may  require.     ' 

Ssc.  763.     (§275.)  If  it  be  alleged  in  the  complaint  and  Thoooart 
established  by  evidence,  or  if  it  appear  by  the  evidence  SfJOT^^r- 
without  such  allegation  in  the  complaint,  to  the  satisfac-  a]^ta'trot- 
tion  of  the  court,  that  the  property,  or  any  part  of  it,  ^^^- 
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is  so  sitaated  that  partition  cannot  be  made  without 
great  prejadice  to  the  owners,  the  court  may  order  a 
sale  thereof.  Otherwise,  upon  the  requisite  proofs  being 
made,  it  mast  order  a  partition,  according  to  the  respec- 
tive rights  of  the  parties,  as  ascertained  by  the  court,  and 
appoint  three  referees  therefor;  and  must  designate  the 
portion  to  remain  undivided  for  the  owners  whose  inter* 
osts  remain  unknown  or  are  not  ascertained. 

Partition  Sso.  764.    (§276.)  In  making  the  partition  the  rcferees 

madeaccord.  must  dividc'thc  property  and  allot  the  several  portions 

rifhtBof^the  thcrcof  to  the  respective  parties,  quality  and  quantity 

d^i^ined  relatively  considered,  according  to  the  respective  rights 

yt  eoourt.  ^^  ^j^^  parties  as  determined  by  the  court,  pursuant  to 

the  provisions  of  this  chapter,  designating  the  several 
portions  by  proper  landmarks,  and  may  employ  a  sur- 
veyor with  the  necessary  assistants  to  aid  them. 

Referees  Sec.  765.    (§  277.)  The  referees  must  make  a  report  of 

must  make  a     .«     •  ,.  •/•■         ii_         »      j.i_  •  i.«i_ 

report  of       their  proccedmgs,  specifying  therein  the  manner  m  which 
cewu^'       they  executed  their  trust,  and  describing  the  property 
divided,  and  the  shares  allotted  to  each  party,  with  a  par- 
ticular description  of  each  share. 

Theooart  Sso.   766.     (§278.)   The  court  may  confirm,  change, 

oraffl^    ^  modify  or  set  aside  the  report,  and,  if  necessary,  appoint 
raterjadg.     new  referees.     Upon  the  report  being  confirmed,  jadg- 
montt  ereon  ^^^jj^  must  bc  rendered  that  such  partition  be  effectaal 
forever,  which  judgment  is  binding  and  conclusive — 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any 
interest  in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as  enti- 
tled to  the  reversion,  remainder  or  the  inheritance  of  such 
property,  or  of  any  part  thereof,  after  the  determination 
of  a  particular  estate  therein,  and  who  by  any  contin- 
gency may  be  entitled  to  a  beneficial  interest  in  the  prop- 
erty, or  who  have  an  interest  in  any  undivided  share 
thereof,  as  tenants  for  years  or  for  life. 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  puDlication. 

8.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 
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And  no  judgment  is  invalidated  by  reason  of  the  death  upon  whom 

,     Judgment  to 

of  any  party  before  final  judgment  or  decree ;  but  such   be  concin- 
judgment  or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death. 

Sec.  767.    (§  279.)  The  judgment  does  not  affect  ten-  Judgment 

*»  »  1  •  11/11  oot  to  affect 

ants  for  years  less  than  ten,  to  the  whole  of  the  property  tenants  for 

1^1*1  »•  At  ••  yeara  to  the 

which  IS  the  subject  of  the  partition.  whole  prop- 

erty, 

Seo.  768.    (§280.)  The  expenses  of  the  referees,  includ-  Expenaei 

ing  those  of  a  surveyor  and  his  assistants,  when  employed,  must  be  ap. 

mast  be  ascertained  and  allowed  by  the  court,  and  the  among  the 
amount  thereof,  together  with  the  fees  allowed  by  the        ^' 
court,  in  its  discretion,  to  the  referees,  must  be  appor- 
tioned among  the  different  parties  to  the  action,  equitably. 

Sso.  769.    (§281.)  When  a  lien   is  on   an   undivided  Alien  on aa 
interest  or  estate  of  any  of  the  parties,  such  lien,  if  a  hTterest^f 
partition  be  made,  shall  thenceforth  be  a  charge  only  on    chL-ge'^niy'^ 
the  share  assigned  to  such  party;  but  such  share  must  ^i^tdto^ 
b©  first  charged  with  its  just  proportion  of  the  costs  of  ~*^  p"*^- 
the  partition,  in  preference  to  such  lien. 

Seo.  770.    (§  282.)  When  a  part  of  the  property  only  Entateibriife 
is  ordered  to  be  sold,  if  there  be  an  estate  for  life  or  years,  beeeToffin a 
in  an  undivided  share  of  the  whole  property,  suc^i  estate  ^pny^not 
may  be  sot  off  in  any  part  of  the  property  not  ordered  to  jStoui^i. 
be  sold. 

Sec.  771.     (§  283.)  The  proceeds  of  the  sale  of  encum-  Appucation 

or  ppoc^^ils 

bered  property  must  be  applied  under  the  direction  of  the  of  Mie  of 

^  M^  encnmbered 

court,  as  follows  :  proper^. 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action. 

2.  To  pay  the  costs  of  the  reference. 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in 
their  order  of  priority,  by  payment  of  the  suras  due  and 
to  become  due;  the  amount  due  to  be  verified  by  affidavit 
at  the  time  of  paymexit^ 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 
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Party  hold.  Seo.  772.  (§  284.)  Whonevep  any  party  to  an  action, 
corities  may  who  holds  a  lloD  TipoQ  the  property,  or  any  part  thereof, 
finttoex.  has  Other  seenrities  for  the  payment  of  the  amount  of 
SQch  hen,  the  coart  may,  in  its  discretion,  order  sach 
securities  to  be  exhausted  before  a  distribution  of  the 
proceeds  of  sale,  or  may  order  a  just  deduction  to  be  made 
from  Ihe  amount  of  the  lien  on  the  property,  on  account 
thereof. 


Proceeds  of 
■ale,  dtepo* 
Bitonof. 


Sec.  773.  (§  285.)  The  proceeds  of  sale  and  the  securi- 
ties taken  by  the  referees,  or  any  part  thereof,  must  be 
distributed  by  them  to  the  persons  entitled  thereto,  when- 
ever the  court  so  directs.  But  in  case  no  direction  be 
given,  all  of  such  proceeds  and  securities  must  be  paid  into 
court,  or  deposited  therein,  or  as  directed  by  the  court. 


When  paid 
into  court 
the  cause 
may  he  con- 
tinned  for 
the  determi- 
nation of  the 
claims  of  the 
l»artiee. 


Sec  774.  (§286.)  When  the  proceeds  of  the  sale  of  any 
share  or  parcel  belonging  to  persons  ^ho  are  parties  to 
the  action,  and  who  are  known,  are  paid  into  conrti  the 
action  may  be  continued  as  between  such  parties,  for  the 
determination  of  their  respective  claims  thereto,  which 
must  be  ascertained  and  adjudged  by  the  court  Further 
testimony  may  be  taken  in  court,  or  by  a  referee,  at  the 
discretion  of  the  court,  and  the  court  may,  if  necessary, 
require  such  parties  to  present  the  facts  or  law  in  contro- 
versy, by  pleadings,  as  in  an  original  action. 


Sale*  by  ref- 
erees most 
beatpnbllo 
auction.  ' 


Sec.  775.  (§  287.)  All  sales  of  real  property,  made  by 
referees  under  this  chapter,  must  be  made  at  public  auc- 
tion to  the  highest  bidder,  upon  notice  published  in  the 
manner  required  for  the  sale  of  real  property  on  execu- 
tion. The  notice  must  state  the  terms  of  sale,  and  if  the 
property  or  any  part  of  it  is  to  be  sold  subject  to  a  prior 
estate,  charge  or  lien,  that  must  be  stated  in  the  notice. 


Thoconrt 
mnst  direct 
the  terms 
of  sale  or 
credit. 


Seo.  776.  (§  288.)  The  court  must,  in  the  order  for 
sale,  direct  the  terms  of  credit  which  may  bo  allowed  for 
the  purchase  money  of  any  portion  of  the  premises  of 
which  it  may  direct  a  sale  on  credit,  and  for  that  portion 
of  which  the  purchase  money  is  required,  by  the  provi- 
sions hereinafter  contained,  to  be  invested  for  the  benefit 
of  unknown  owners,  infants  or  parties  out  of  the  state. 
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Sbo.  777.  (§  289.)  The  referees  may  take  separate  Baftneamaj 
mortgages  and  other  securities  for  the  whole,  or  con-  ties  for  pur. 
venient  portions  of  the  purchase  money,  of  such  parts  of 
the  property  as  are  directed  by  the  court  to  be  sold  on 
eredit,  for  the  shares  of  any  known  owner  of  full  age,  in 
the  name  of  such  owner;  and  for  the  shares  of  an  infant, 
in  the  name  of  the  guardian  of  such  infant;  and  for  other 
shares,  in  the  name  of  the  clerk  of  the  county  and  his 
successors  in  office. 

Seo.  778.    (§  290.)  The  person  entitled  to  a  tenancy  for  Tenants 
life,  or  years,  whose  estate  has  been  sold,  is  entitled  to  hosbeenBoid 
receive  such  sum  as  may  be  deemed  a  reasonable  satisfac-  oompenBa. 
tion  for  such  estate,  and  which  the  person  so  entitled  may 
eonsent  to  accept  instead  thereof,  by  an  instrument  in 
writing,  filed  with  the  clerk  of  the  court.    Upon  the  filing 
of  such  consent,  the  clerk  must  enter  the  same  in  the 
minutes  of  the  court. 

Sso.  77d.    (§291.)  If  such  consent  be  not  given,  filed  Theeoart 
and  entered,  as  provided  in  the  last  section,  at  or  before  ^mj^S^ST^ 
a  judgment  of  sale  is  rendered,  the  court  must  ascertain  ^^^ 
and  determine  what  proportion  of  the  proceeds  of  the 
sale,  after  deducting  expenses,  will  be  a  just  and  reason- 
able sum  to  be  allowed  on  account  of  such  estate ;  and 
mast  order  the  same  to  be  paid  to  such  party,  or  deposited 
in  court  for  him,  as  the  case  may  require. 

Sec.  780.    (§292.)  If  the  persons  entitled  to  such  estate  Theooart 
for  life  or  years  be  unknown,  the  court  must  provide  for  SSmto'S^* 
the  protection  of  their  rights,  in  the  same  manner,  as  far  ^°*'^' 
as  may  be,  as  if  they  were  known  and  had  appeared. 

Seo.  781.    (§  293.)  In  all  cases  of  sales,  when  it  appears  The  court 
that  any  person  has  a  vested  or  contingent  future  right  uin  anT'' 
or  estate  in  any  of  the  property  sold,  the  court  must  vSaroffti. 
ascertain  and  settle  the  proportional  value  of  such  contin-  gentOT^est. 
gent  or  vested  right  or  estate,  and  must  direct  such  pro- 
portion of  the  proceeds  of  the  sale  to  be  invested,  secured 
or  paid  over,  in  such  manner  as  to  protect  the  rights  and 
interests  of  the  parties. 

Sec.  782.    (§  294.)  In  all  cases  of  sales  of  property  the  SSS'^'"*** 
terms  must  be  made  known  at  the  time ;  and  if  the  prem-  S^e^^T^ 
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LotsmnBtbe  ises  consist  of  distiDCt  farois  or  lots,  they  mast  be  sold 

sold  eepa-  ^    , 

rateiy.         Separately. 

Who  may         Seo.  783.    C§  295)  Neither  of  the  referees,  nor  any  per- 

not  be  pnr-  s«  ^  '  ^  m. 

chfuera.  SOU  for  the  benefit  of  either  of  them,  can  be  interested  in 
any  purchase;  nor  can  a  guardian  of  an  infant  party  be 
interested  in  the  pnrchase  of  any  real  property,  being  the 
subject  of  the  action,  except  for  the  benefit  of  the  infant. 
All  sales  contrary  to  the  provisions  of  this  section  are 
void. 

StSrtSlke  a  ^^^'  '^^^'  C§  296.)  After  completing  a  sale  of  the  prop- 
ISS'toihe**®  erty,  or  any  part  thereof  ordered  to  be  sold,  the  referees 
court.  must  report  the  same  to  the  court,  with  a  description  of 

the  different  parcels  of  Isnd  sold  to  each  purchaser;  the 
name  of  the  purchaser;  the  price  paid  or  secured;  the 
terms  and  conditions  of  the  sale,  and  the  securities,  if 
any,  taken.  The  report  must  be  filed  in  the  office  of  the 
clerk  of  the  county  where  the  property  is  situated. 

ifooDflrmed,  Seo.  785.  (§  297.)  If  the  sale  be  confirmed  by  the 
maybe^ext    court  an  Order  must  be  entered,  directing  the  referees  to 

cut  Ad 

execute  conveyances  and  take  securities  pursuant  to  such 
sale,  which  they  are  hereby  authonzed  to  do.  Such 
order  may  also  give  directions  to  them  respecting  the 
disposition  of  the  proceeds  of  the  sale. 


Proeeedinffif  Sec.  786.  (§  298  )  When  a  party  entitled  to  a  share 
beoomos^a^  of  the  property,  or  an  encumbrancer  entitled  to  have  his 
purchawr.      y^^  p^.^  ^^^  ^^  ^y^^  ^^1^^  bccomcs  a  purchaser,  the  referees 

may  take  his  receipt  for  so  much  of  the  proceeds  of  the 
sale  as  belongs  to  him. 

ConyeTaneefl       Sso.  787.    (§  299.)  The  convoyanccs  must  be  recorded 

oonied,  and    in  the  couuty  where  the  premises  are  situated,  and  shall 

against  par.    be  a  bar  against  all  persons  interested  in  the  property  in 

^  any  way,  who  shall  have  been  named  as  parties  in  the 

action;  and  against  all  such  parties  and  persons  as  were 

unknown,  if  the  summons  was  served  by  publication,  and 

against  all  persons  claiming  under  them,  or  either  of  them. 

Prooeedaof 

in^top^lSes  Seo.  788.  (§300.)  When  there  are  proceeds  of  a  sale 
must  bTSa.  belonging  to  an  unknown  owner,  or  to  a  person  without 
tb^bendit  the  State,  who  has  no  legal  representative  within  it,  the 
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same  mast  be  invested  in  secarities,  on  interest,  for  the 
benefit  of  the  persons  entitled  thereto. 

Seo.  789.    (§  301.)  When  the  security  of  the  proceeds  investment 
of  sale  is  taken,  or  when  an  investment  of  any  such  pro-  made  in  the 

.      .  ,       .  ^11  1  .  i  name  of  the 

ceeds  is  made,  it  must  be  done,  except  as  herein  other-  cierkofthe 
wise  provided,  in  the  name  of  the  clerk  of  the  county  *'°^  ^* 
where  the  papers  are  filed,  and  his  successors  in  oflSce, 
who  must  hold  the  same  for  the  use  and  benefit  of  the 
parties  interested,  subject  to  the  order  of  the  court. 

Sec  790.    (§  302.)  When  security  is  taken  by  the  ref-  when  the 
erees  on  a  sale,  and  the  parties  interested  in  such  security,  tSe  partly 
by  an  instrument  in  writing,  under  their  hands,  delivered  taTned^^fecQ. 
to  the  referees,  agree  upon  the  shares  and  proportions  to-:  be  Sken  in 
which  they  are  respectively  entitled ;  or  when  shares  and         "»":>«• 
proportions  have  been  previously  adjudged  by  the  court, 
such  securities  must  be  taken  in  the  names  of,  and  paya- 
ble to,  the  parties  respectively  entitled  thereto,  and  must 
bo  delivered  to  such  parties  upon  their  receipt  therefor. 
Such  agreement  and  receipt  must  be  returned  and  filed 
with  the  clerk. 

Sec.  791.     (§303.)  The  clerk  in  whose  name  a  security  Datiesofthe 
is  taken,  or  by  whom  an  investment  is  made,  and  his  hig^nvUt-' 
successors  in  office,  must  receive  the  interest  and  principal  ^^^' 
as  it  becomes  due,  and  apply  and  invest  the  same  as  the 
court  may  direct  j  and  must  file  in  his  office  all  securities 
taken,  and  keep  an  account  in  a  book  provided  and  kept 
for  that  purpose,  in  the  clerk's  office,  free  for  inspection 
by  all  persons,  of  investments  and  moneys  received  by 
him  thereon,  and  the  disposition  thereof. 

Seo.  792.  (§304)  When  it  appears  that  partition  can-  when  nne- 
not  be  made  equal  between  the  parties,  according  to  their  Son  i? or.* 
respective  rights,  without  prejudice  to  the  rights  and  penrntt^"^' 
interests  of  some  of  them,  and  a  partition  be  ordered,  the  J!Sdged  in' 
court  may  adjudge  compensation  to  be  made  by  one  party  ^  ^ 
to  another,  on  account  of  the  inequality;  but  such  com- 
pensation shall  not  be  required  to  be  made  to  others  by 
owners  unknown,  nor  by  an  infant,  unless  it  appears  that 
such  infant  has  personal  property  sufficient  for  that  pur- 
pose, and  that  his  interest  will  be  promoted  thereby. 
And  in  all  cases,  the  court  has  power  to  make  compensa- 
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tory  adjustment  between  the  respective  parties,  according 
to  the  ordinary  principles  of  equity. 

The  share         Sbo.  793.    (§  305.)  When  the  share  of  an  infant  is  sold, 

miw  be  paid    the  procoeds  of  the  sale  may  be  paid  by  the  referee  making 

diw.  the  sale,  to  his  general  guardian,  or  the  special  guardian 

appointed  for  him  in  the  action,  upon  giving  the  security 

required  by  law  or  directed  by  order  of  the  court. 

Thegnardiaii      Seo.  794.    (§  306.)  The  guardian  who  may  be  entitled 
person  may    to  the  custody  and  management  of  the  estate  of  an  insane 
proceeds  of     pcrsou,  or  Other  person  adjudged  incapable  of  conducting 
interert.        his  owu  affairs,  whose  interest  in  real  property  has  been 
sold,  may  receive,  in  behalf  of  such  person,  his  share  of 
the  proceeds  of  such  real  property,  from  the  referees,  on 
executing,  with   sufficient  sureties,  an  undertaking  ap- 
proved by  a  judge  of  the  court,  or  by  a  county  judge,  that 
he  will  faithfully  discharge  the  trust  reposed  in  him,  and 
will  render  a  true  and  just  account  to  the  person  entitled, 
or  to  his  legal  representative. 

A  gnardian        Seo.  795     (§  807.)  The  general  guardian  of  an  infant, 

may  consent  _,  ,.  .ijt  j  ji 

to  partition  and  the  guardian  entitled  to  the  custody  and  management 
tion,  and  '  of  the  cstato  of  au  insane  person,  or  other  person  adjudged 
leases.  iucapablc  of  conducting  his  own  affairs,  who  is  interested 

in  real  estate  held  in  joint  tenancy,  or  in  common,  or  in 
any  other  manner  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share  to 
be  setoff  to  such  infant  or  other  person  entitled,  and  may 
execute  a  release  in  his  behalf  to  the  owners  of  the  shares, 
of  the  parts  to  which  they  may  be  respectively  entitled, 
upon  an  order  of  the  court 

SSif  JK"  ^^^'  '^®*-  ^§  ^®^)  "^^^  ^^®^  ^^  partition,  including  fees 
■Sraof  the  ^^  1'oferees  and  other  disbursements,  must  be  paid  by  the 
parcenera.  parties  respectively  entitled  to  share  in  the  lands  divided, 
in  proportion  to  their  respective  interests  therein,  and  may 
be  included  and  specified  in  the  judgment.  In  that  ease, 
they  shall  be  a  lien  on  the  severcil  shares,  and  the  jndg- 
ment  may  be  enforced  by  execution  against  such  shares, 
and  against  other  property  held  by  the  respective  parties. 
When,  however,  a  litigation  arises  between  some  of  the 


I 
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parties  only,  the  court  may  require  the  expense  of  such 
litigation  to  be  paid  by  the  parties  thereto,  or  any  of  them. 

Sec.  797.    (§309.)  The  court,  with  the  consent  of  the  The  court  by 

^  ,  .  1       /.     1  conient  may 

parties,  may  appoint  a  single  referee,  instead  of  three  fP^^tS 
referees,  in  the  proceedings  under  the  provisions  of  this  erw, 
chapter;  and  the  single  referee,  when  thus  appointed,  has 
all  the  powers  and  may  perform  all  the  duties  required 
of  the  three  referees. 


CHAPTER  V. 

ACTIONS  FOR  THS  USUEPATION  OF  AN  OFFIOE  OR  FRANOHISE. 

SscnoR  802.  Cwtain  writs  abolished. 

803.  Aotion  may  bo  brought  against  any  party  nsnrping,  eto.«  any 

oflSoe  or  franohise. 

804.  Name  of  person  entitled  to  office  may  be  set  forth  in  the  com- 

plaint.   If  fees  hare  been  receiyed  by  the  usurper,  he  may 
be  arrested. 

805.  Judgment  may  determine  the  rights  of  both  incumbent  and 

claimant. 
•    806.  When  rendered  in  faTor  of  applicant. 

807.  Damages  may  be  reoovered  by  supoessAil  applicant. 

808.  When  several  persons  claim  the  same  office,  their  rights  may 

be  determined  by  a  single  action. 

809.  If  defendant  found  guilty,  what  Judgment  to  be  rendered 

against  him. 

Sec.  802.    The  writ  of  scire  facias,  the  writ  of  quo  oertainwrita 
warranto,  and  proceedings  by  information  in  the  nature  •**^**^*^ 
of  quo  warranto,  are  abolished.    The  remedies  obtainable 
in  these  forms  may  hereafter  be  obtained  by  civil  actions, 
under  Ihe  provisions  of  this  chapter. 

Sbc.  803.    (§  310.)  An  action  may  be  brought  by  the  Action  may 
attorney-general,  in  the  name  of  the  people  of  this  state,  ^utu^r 
upon  his  own  information,  or  upon  the  complaint  of  a  C^eS^"^" 
private  party,  against  any  person  who  usurps,  intrudes  S^dSw.**' 
into  or  unlawfully  holds  or  exercises  any  public  office, 
civil  or  military,  or  any  franchise  within  this  state.    And 
the  attorney-general  must  bring  the  action,  whenever  he 
has  reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into  or  unlawfully  held  or  exer- 
cised by  any  person,  or  when  ho  is  directed  to  do  so  by 
the  governor. 
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Name  of  per- 
BOD  entiued 
to  office  may 
be  Bet  forth 
in  the  com- 
plaint. 

If  fees  hare 
been  receiy* 
ed  by  the 
uiurpor, 
he  may  be 
arrested. 


Judgment 
may  deter* 
mice  the 
rights  of 
both  lnciim< 
bent  and 
claimant. 


When  ren* 
dered  in 
f^Tor  of 
applicant. 


Sec.  804.  (§  311 )  Whenever  such  action  is  broaght, 
the  attorney-general,  in  addition  to  the  statement  of  the 
caase  of  action,  may  also  set  forth  in  the  complaint  the 
name  of  the  person  rightly  entitled  to  the  office,  with  a 
statement  of  his  right  thereto;  and  in  such  case,  upon 
proof  by  affidavit  that  the  defendant  has  received  fees  or 
emoluments  belonging  to  the  office^  and  by  means  of  his 
usurpation  thereof,  an  order  may  be  granted  by  a  justice 
of  the  supreme  court,  or  a  district  judge,  for  the  arrest  of 
such  defendant,  and  holding  him  to  bail ;  and  thereupon 
he  may  be  arrested  and  held  to  bail,  in  the  same  manner 
and  with  the  same  effect,  and  subject  to  the  same  rights 
and  liabilities,  as  in  other  civil  actions  where  the  defend- 
ant is  subject  to  arrest. 

Sec  805.  (§  312.)  In  every  such  action,  judgment  may 
be  rendered  upon  the  right  of  the  defendant,  and  also 
upon  the  right  of  the  party  so  alleged  to  be  entitled,  or 
only  upon  the  right  of  the  defendant,  as  justice  may 
require. 

Sec.  806.  (§  313.)  If  the  judgment  be  rendered  upon 
the  right  of  the  person  so  alleged  to  be  entitled,  and  the 
same  be  in  favor  of  such  person,  he  will  be  entitled,  after 
taking  the  oath  of  office  and  executing  such  official  bond 
as  may  be  required  by  law,  to  take  upon  himself  the  exe- 
cution of  the  office. 


Damages 
may  bore- 
covered  by 
Buocesstnl 
applicant. 


When  BOT- 
eral  persons 
claim  the 
same  office, 
their  rights 
may  be  de- 
termined by 
a  single  ac- 
tion. 

If  delbndant 
found  guilty, 
what  Judg- 
ment to  be 
rendered 
against  him 


Sec  807.  (§314.)  If  judgment  be  rendered  upon  the 
right  of  the  person  so  alleged  to  be  entitled,  in  favor  of 
such  person,  he  may  recover,  by  action,  the  damages 
which  he  may  have  sustained  by  reason  of  the  usurpation 
of  the  office  by  the  defendant. 

Sec  808.  (§  315.)  When  several  persons  claim  to  be 
entitled  to  the  same  office  or  franchise,  one  action  may  be 
brought  against  all  such  persons,  in  order  to  try  their 
respective  rights  to  such  office  or  franchise. 

Sec.  809.  (§  316.)  When  a  defendant,  against  whom 
such  action  has  been  brought,  is  adjudged  guilty  of  usurp- 
ing or  intruding  into,  or  unlawfully  holding  any  office, 
franchise  or  privilege,  judgment  must  be  rendered  that 
such  defendant  be  excluded  from  the  office,  franchise  or 


\ 


OF  CALIFORNIA.  193 

privilege,  and  that  he  pay  tte  costs  of  the  action.  The 
court  may  also,  in  its  discretion,  impose  upon  the  defend- 
ant a  fine  not  exceeding  five  thousand  dollars,  which  fine, 
when  collected,  must  be  paid  into  the  treasury  of  the 
Btato. 


CHAPTER  VI. 

OF  ACTIONS  AGAINST  STEAMERS,  VESSELS  AND  BOATS. 

SiOTXoir  813.  When  vesMlfl,  eto.,  are  liable.     Their  liabilities  oonsUtate 
liens. 

814.  Actions  may  be  bronght  directly  against  snoh  vessels,  etc. 

815.  Complaint  must  be  Terified. 

816.  Summons  may  be  served  on  the  master,  mate,  eto. 

817.  Plaintiff  may  have  sach  vessel,  etc.,  attached. 

818.  The  clerk  must  issue  the  writ  of  attachment. 

819.  Such  writ  must  be  directed  to  the  sheriff.    Sheriff  may  release 
upon  sufficient  undertaking. 

820.  Sheriff  must  execute  such  writ  withoat  delay. 
831.  The  owner,  master,  eto.«  may  appear  and  defend  such  vessel. 

822.  Prooeediogs  in  actions  under  this  chapter. 

823.  After  appearance  attachment  may,  on  motion,  be  discharged. 

824.  When  not  discharged,  such  vessel,  etc.,  may  be  sold  at  public 
auction.    Application  of  proceeds. 

826.  Mariners  and  others  may  assert  their  claim  for  wages,  not- 
withstanding prior  attachment.    How  enforced. 

828.  Proof  of  the  claims  of  mariners  and  others. 

827.  Sheriff's  notice  of  sale  to  contain  measurement,  tonnage,  etc. 

Seo.  813.     (§  317.)  All  steamers,  yossels  and  boats  are  when 

1  1.  For  services  rendered  on  board  at  the  request  of,  or 

on  contract  with,  their  respective  owners,  masters,  agents 
or  consignees. 

2.  For  supplies  furnished  for  their  use  at  the  request  of 
their  respective  owners,  masters,  agents  or  consignees. 

3.  For  materials  furnished  for  their  construction,  repaid 
or  equipment. 

4.  For  their  wharfage  and  anchorage  within  this  state. 
5   For  injuries  committed  by  them  to  persons  or  prop- 
erty. 

The  several  causes  of  action  constitute  liens  upon  all  Their  uabtii- 

...1.       ties  constl- 

Bteamers,  vessels  and  boats,  and  have  priority  in  their  tuteiione. 
order  herein  enumerated,  and  have  preference  over  all 

25 
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other  demands ;  but  snoh  liens  only  continue  in  force  for 
the  period  of  one  year  from  the  time  the  caase  of  actioQ 
accrued. 

Acttone  may      Sec.  814.    (§  318.)  Actions  for  damages  arising  upon 
directly        any  of  the  grounds  specified  in  the  preceding  section  may 
vessel^  etc    bc  brought  dircctly  against  such    steamers,  vessels   or 
boats. 


Oomolaiot 
must  be 
▼erifled. 


SninDionfl 
may  be 
served  os 
the  master, 
mate,  etc 


Plaintiff  may 
have  sQch 
▼essel,  etc , 
attached. 


The  clerk 
most  issoe 
the  writ  of 
attachment* 


Sec.  815.  (§  819.)  The  complaint  must  designate  the 
steamer,  vessel  or  boat  by  name,  and  must  be  verified  by 
the  oath  of  the  plaintiff,  or  some  one  on  his  behalf. 

Seo.  816.  (§  320.)  The  summons,  attached  to  a  certi- 
fied copy  of  the  complaint,  may  be  served  on  the  master, 
mate  or  person  having  charge  of  the  steamer,  vessel  or 
boat  against  which  the  action  is  brought. 

Seo.  817.  (§  321.)  The  plaintiff,  at  the  time  of  issnin^r 
the  summons,  or  at  any  time  afterwards,  may  have  the 
steamer,  vessel  or  boat  against  which  the  action  is 
brought,  with  its  tackle,  apparel  and  furniture,  attached 
as  security  for  the  satisfaction  of  any  judgment  that  may 
be  recovered  th'erein. 

Sec  818.  (§  322.)  The  clerk  of  the  court  must  issue  a 
writ  of  attachment,  on  the  application  of  the  plaintiff, 
upon  receiving  a  written  undertaking  on  behalf  of  the 
plaintiff,  executed  by  two  or  more  sufficient  sureties,  to 
the  effect  that  if  judgment  be  rendered  in  favor  of  the 
steamer,  vessel  or  boat,  as  the  case  may  be,  he  will  pay 
all  costs  and  damages  that  may  be  awarded  against  him, 
and  all  damages  that  may  be  sustained  by  such  steamer, 
vessel  or  boat  from  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking,  which  shall  in  no  case 
be  less  than  five  hundred  dollars  when  the  attachment  is 
issued  against  a  steamer  or  vessel,  or  less  than  two  hun- 
dred  dollars  when  issued  against  a  boat. 


Such  writ 
mu»tbe 
directed  to 
the  sheriff. 


Sec.  819.  (§  323.)  The  writ  must  be  directed  to  the 
sheriff  of  the  county  within  which  the  steamer,  vessel  or 
boat  lies,  and  direct  him  to  attach  such  steamer,  vessel  or 
boat,  with  its  tackle,  apparel  and  furniture,  and  keep  the 
same  in  his  custody  until  discharged  in  due  course  of 
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law,  unless  the  o#ner,.  master,  agent  or  consignee  thereof  sheriff  may 
give  him  security,  by  the  undertaking  of  at  least  two  suffi-  Bumdent 
cient  sureties,  in   an   amount    sufficient  to  satisfy  the  ^°  ^     ^^ 
demand  in  suit,  besides  costs;  in  which  case,  to  take  such 
undertaking. 

Sec.   820.     (§324.)   The  sheriff  to  whom  the  writ  is  sheriff  murt 
directed  and  delivered  must  execute  it  without  delay,  ^^without 
and  must,  unless  the  undertaking  mentioned  in  the  last    ^  ^' 
section   is  given,  attach  and   keep  in   his  custody  the 
steamer,  vessel  or  boat  named  therein,  with  its  tackle, 
apparel  and  furniture,  until  discharged  in  due  course  of 
law ;  but  the  sheriff  is  not  authorized  by  any  such  writ 
to  interfere  with  the  discharge  of  any  merchandise  on 
board  of  such  steamer,  vessel  or  boat,  or  with  the  re- 
moval of  any  trunks  or  other  property  of  passengei*s,  or 
of  the  captain,  mate,  seamen,  steward,  cook  or  other  per- 
sons employed  on  board. 

Seo.  821.    (§325.)  The  owner,  master,  agent  or  con-  The  owner, 

«,  1  i_  .i-i^i_        master,  etc., 

signee  of  the  steamer,  vessel  or  boat  against  which  the  may  appear 
action  IS  brought  may  appear  and  answer,  or  plead  to  the  suchTeesei. 
action  ;  and  may  except  to  the  sufficiency  of  the  sureties 
on  the  undertaking  filed  on  the  behalf  of  the  plaintiff,  and 
may  require  sureties  to  justify,  as  in  actions  against  indi- 
viduals upon  bail  on  arrest. 

Sec.  822.     (§  326.)   All  proceedings  in  actions  under  Proceedings 
the  provisions  of  this  chapter  must  be  conducted  in  the  under  thti 
same  manner  as  in  actions  against  individuals,  except  as  ^  ^^ 
otherwise  herein  provided;  and  in  all  proceedings  subse- 
quent to  the  complaint,  the  steamer,  vessel  or  boat  may 
be  designated  as  defendant. 

Seo.  823.    (§  827.)  Afler  the  appearance  in  the  action  After  ap- 
of  the  owner,  master,  agent  or  consignee, the  attach ment.S^^ent 
may,  on  motion,  be  discharged  in  the  same  manner,  and  motionrbe 
on  like  terms  and  conditions,  as  attachments  in  other  ^**^**"8e<i- 
cases,  subject  to  the  provisions  of  section  eight  hundred 
and  twenty-five. 

Sec.  824.  (§  328.)  If  the  attachment  be  not  discharged,  m^iLg^Jd, 
and  a  judgment  be  recovered  in  the  action  in  favor  of  the  may  be^id 
plaintiff,  and  an  execution  be  issued  thereon,  the  sheriff  auction!^ 
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Application 
of  proceeda. 


most  sell  at  public  auction,  after  pubiitation  of  notice  of 
Buch  sale  for  ten  days,  the  steamer,  vessel  or  boat,  with 
its  tackle,  apparel  and  furniture,  or  such  interest  therein 
as  may  be  necessary,  and  must  apply  the  proceeds  of  the 
sale  as  follows : 

1.  When  the  action  is  brought  for  demands  other  than 
the  wages  of  mariners,  boatmen  and  others  employed  in 
the  service  of  the  steamer,  vessel  or  boat  sold,  to  the  pay- 
ment of  the  amount  of  such  wages,  as  specified  in  the 
execution. 

2.  To  the  payment  of  the  judgment  and  costs,  including 
bis  fees. 

3.  He  must  pay  any  balance  remaining  to  the  owner, 
master,  agent  or  consignee,  who  may  have  appeared  in 
the  action ;  or  if  there  be  no  appearance,  then  into 
court,  subject  to  the  claim  of  any  party  or  parties  legally 
entitled  thereto. 


Ilovr  en- 
forced. 


Mariners  Seo.  825.     (§  829.)  Any  mariner,  boatman  or  other  per- 

mft.vM*ert  son  employed  in  the  service  of  the  steamer,  vessel  or  boat 
forw^^  attached,  who  may  wish  to  assert  his  claim  for  wages 
s^ing  against  the  same,  the  attachments  being  issued  for  other 
pnorattach-  (jg^j^^^g  theLU  such  wagos,  may  file  an  affidavit  of  his 
claim,  setting  forth  the  amount  and  the  particular  service 
rendered,  with  the  clerk  of  the  court;  and  thereafter  no 
attachment  can  be  discharged  upon  filing  an  undertaking, 
unless  the  amount  of  such  claim,  or  the  amount  deter- 
mined, as  provided  in  the  next  section,  be  covered  thereby 
in  addition  to  the  other  requirements;  and  any  execution 
issqed  against  such  steamer,  vessel  or  boat,  upon  judg- 
ment recovered  thereafter,  must  direct  the  application  of 
the  proceeds  of  any  sale — 

1.  To  the  payment  of  the  amount  of  such  claims  filed, 
or  the  amount  determined,  as  provided  in  the  next  sec- 
tion, which  amount  the  clerk  must  insert  in  the  writ. 
'  2.  To  the  payment  of  the  judgment  and  costs  and  sher- 
iff's fees,  and  must  direct  the  payment  of  any  balance  to 
the  owner,  master  or  consignee  who  may  have  appeared 
in  the  action ;  but  if  no  appearance  by  them  be  made 
therein,  it  must  direct  a  deposit  of  the  balance  in  court. 


Sil/^^       Seo.  826     (§  330.)  If  the  claim  of  the  mariner,  boat- 
Rnd^<Shera.     "tt^^^  OT  Other  person,  filed  with  the  clerk  of  the  court,  as 
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provided  in  the  last  section,  be  not  contested  within  five 
days  after  notice  of  the  filing  thereof,  by  the  owner,  mas-  . 
ter,  agent  or  consignee  of  the  steamer,  vessel  or  boat, 
against  which  the  claim  is  filed,  it  is  deemed  admitted; 
bat  if  contested,  the  clerk  must  indorse  opon  the  affidavit 
thereof  a  statement  that  it  is  contested,  and  the  grounds 
of  the  contest;  and  must  immediately  thereafter  order 
the  matter  to  a  single  referee  for  his  determination,  or  ho 
may  hear  the  proofs  and  determine  the  matter  himself. 
The  judgment  of  the  clerk  or  referee  may  be  reviewed  by 
the  county  judge,  either  in  term  or  vacation,  immediately 
after  the  same  is  given,  and  the  judgment  of  the  county 
judge  is  final.  On  the  review,  the  county  judge  may  use 
the  minutes  of  the  proofs  taken  by  the  clerk  or  referee, 
or  may  take  the  proofs  anew. 

Sec.  827.     (§  331.)  The  notice  of  sale  published  by  the  sberiifs 
Bberiff  must  contain  a  statement  of  the  measurement  and  tocontain*^' 
tonnage  of  the  steamer,  vessel  or  boat,  and  a  general  S^t?um- 
deBcription  of  her  condition.  °*«®»  ^^' 


TITLE   XI. 

OP  PROCEEDINGS  IN  JUSTICES'  COURTS. 

Chapter  I.  Parties  and  tvme  and  place  of  commencing  actions 

in  justices*  courts. 
JI.   Summons  injustices*  c-ourts, 

III.  0/  provisional  remedies  in  justices*  c-ourts. 

IV.  Pleadings  and  trial, 
V.  JNfew  trials, 

YI.  Judgment  and  execution, 
YII.  General  protnsions  relating  to  justices*  courts. 


CHAPTER  I. 

PARTIES  AND   TIME   AND  PLACE  OF  COMMENCINQ   ACTIONS   IN 

justices'  OOURTS. 

SccTiox  832.  Parties  may  appear  in  peraon  or  by  attorney. 

833.  Venue  of  aotions  in  justices'  eoorts. 

834.  Judgment  by  confession,  yenue  of. 

835.  Actions  in  which  parties  voluntarily  appear,  yenue  of. 
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Parties  may  Seo.  832.  (§  534.)  Parties  in  justices  courts  may  pros- 
p  won  or  by  ecute  or  defend  in  person  or  by  attorney;  and  any  per- 
son,  on  the  request  of  a  party,  may  act  as  his  attorney, 
except  that  the  constable  by  whom  the  summons  or  jury 
process  was  served,  cannot  appear  or  act  on  the  trial  ia 
behalf  of  either  party. 


Venne  of 
actiond  in* 
Ja^tices' 
cuurtd. 


Sbo.  833.  (§  535.)  No  person  can  be  held  to  answer  to 
any  summons  issued  against  biro  from  a  justice's  court,  in 
a  civil  action,  in  any  township  or  city  other  than  the  one 
in  which  he  resides,  except  in  the  cases  following : 

1.  When  there  is  no  justice's  court  for  the  township  or 
city  in  which  the  defendant  may  reside,  or  no  justice 
competent  to  act  on  the  case. 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwlBe 
jointly  liable  in  the  same  action,  and  reside  in  different 
townships  or  difPerent  cities  of  the  same  county,  or  in 
different  counties,  the  plaintiff  may  prosecute  his  action 
in  a  justice's  court  of  the  township  or  city  in  which  any 
of  the  debtors  or  other  persons  liable  may  reside. 

3.  In  cases  of  injury  to  the  person,  or  to  real  or  per- 
sonal property,  the  plaintiff  may  prosecute  his  action  in 
the  township  or  city  where  the  injury  was  committed. 

4.  Where  personal  property,  unjustly  taken  or  detained, 
is  claimed,  or  damages  therefor  are  claimed,  the  plaintiff 
may  bring  his  action  in  any  township  or  city  in  which 
the  property  may  be  found,  or  in  which  the  property  was 
taken. 

5.  When  the  defendant  is  a  non-resident  of  the  county, 
he  may  be  sued  in  any  township  or  city  wherein  he  may 
be  found,  or  when  a  non>resident  of  the  state,  in  any 
township  in  the  state. 

6.  When  a  person  has  contracted  to  perform  an  obli- 
gation at  a  particular  place,  and  reside  in  another  county, 
or  in  a  township  or  city  of  the  same  county,  he  may  be 
sued  in  the  township  or  city  in  which  such  obligation  is  to 
be  performed  or  in  which  he  resides;  and  for  the  purpose 
of  justices'  courts'  jurisdiction  under  this  clause,  the 
township  or  city  in  which  the  obligation  is  incurred  shall 
be  deemed  to  be  the  township  or  city  io  which  it  is  to*.be 
performed,  unless  there  is  a  special  contract  to  the  con- 
trary. 
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8kc.  834.    (§  586.)  Judgment  upon  confossion  may  be  judgment 
entered  up  in  any  justice's  court  in  the  state,  specified  in  sion.  venue 
the  confession. 

Sbo.  835.    (§  SST.)  Justices'  courts  shall  have  jurisdic-  Acttonain 

,  NO  /  ^  which  par- 

tion  of  an  action  and  the  persons  of  the  parties  thereto  tiesTulanta. 

n     t  •  .  1  rlly  appear, 

upon  the  voluntary  appearance  of  the  parties  without  Tenaeof. 
summons;  and  without  regard  to  their  residences,  or  the 
place  where  the  cause  of  action  arose  or  the  subject  mat- 
ter of  the  action  may  exist.  The  plaintiff  may  commence 
an  action  by  summons,  either  in  the  township  or  city 
where  the  contract  was,  by  its  terms,  to  be  performed,  or 
in  which  the  defendant  resides,  as  he  may  elect. 


CHAPTER  II. 

SUMMONS  IN  justices'   COURTS. 

BiOTiov  839.  Actions,  how  oommenoed. 

840.  Appointment  of  guardians. 

841.  Summons,  fonnal  and  substantial  facts  of. 

842.  Time  within  whioh  sammons  shall  be  returned. 

843.  Summons,  hj  whom  and  how  served  and  returned. 

Seo.  839.  (§  538.)  Actions  in  justices'  courts  are  com-  Actions,  how 
menced  by  filing  a  copy  of  the  account,  note,  bill,  bond  ®**°*™*°'^*^ 
or  instrument  upon  .which  the  action  is  brought,  or  a 
concise  statement  in  writing  of  the  cause  of  action  and 
the  issuing  of  a  summons  thereon,  within  one  year  after 
the  filing  of  the  same,  or  by  the  voluntary  appearance 
and  pleadings  of  the  parties  without  summons.  In  the 
latter  case  the  action  is  deemed  commenced  at  the  time 
of  appearance. 

Sec.  840.    (§  539.)  When  a  guardian  is  necessary,  he  Appoint. 
must  be  appointed  .by  the  justice,  as  follows  :  guwdums. 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be 
made  before  the  summons  is  issued,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years  or 
upwards;  if  under  that  age,  upon  the  application  of  some 
relative  or  friend.  The  consent  in  writing  of  the  guar- 
dian to  be  appointed  to  act  as  such,  and  to  be  responsible 
for  costs  if  he  fail  in  the  action,  must  be  first  filed  with 
the  justice. 
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Summons, 
formal  and 
sabrtantial 
fiicts  of. 


Time  within 
which  sum- 
moos  shall 
he  returned. 


2.  If  the  infaDt  be  defendant,  the  gaardian  tnast  be 
appointed  at  the  time  the  sammons  is  returned,  or  before 
the  pleadings.  It  is  the  right  of  the  infant  to  nominate 
his  own  guardian,  if  the  infant  be  over  fourteen  years  of 
age,  and  the  proposed  guardian  be  present  and  consent 
in  writing  to  be  appointed.  Otherwise,  the  justice  may 
appoint  any  suitable  person  who  gives  such  consent. 

Sec.  841.  (§  540.)  The  summons  must  be  addressed  to 
the  defendant  by  name,  or  if  his  name  is  unknown,  by  a 
fictitious  name;  and  must  summon  him  to  appear  before 
the  justice  at  his  office,  naming  its  township  or  city,  and 
at  a  time  specified  therein,  to  answer  the  complaint  of 
the  plaintiff,  for  a  cause  of  action  therein  described  in 
general  terms,  sufficient  to  apprise  the  defendant  of  the 
nature  of  the  claim  against  him;  and  in  action  for  money 
or  damages,  must  state  the  amount  for  which  the  plain- 
tiff will  take  judgment  if  the  defendant  fail  to  appear  and 
answer.  It  must  be  subscribed  by  the  justice  before  whom 
it  is  returnable. 

Sec.  842.  (§  541.)  The  time  in  which  the  summons 
must  require  the  defendant  to  appear  and  answer  the 
complaint  is  as  follows  : 

1.  If  the  plaintiff  and  defendant  reside  in  the  township 
where  the  action  is  brought:  within  ten  days  after  the 
service  thereof 

2.  If  the  plaintiff  and  defendant  reside  out  of  the  town- 
ship, but  within  the  county,  where  the  action  is  brought : 
within  five  days  after  the  service  thereof 

3.  If  the  plaintiff  reside  out  of  the  township  where  the 
action  is  brought,  and  the  defendant  resides  in  said  town- 
ship :  within  three  days  after  the  service  thereof. 

4.  If  the  defendant  reside  out  of  the  county  or  town- 
ship in  which  the  action  is  brought,  and  plaintiff  resides 
in  said  township:  within  fifteen  days« after  the  service 
thereof 

The  defendant  may  appear  in  the  action  by  demurrer 
or  answer  any  time  after  service  of  summons  upon  him, 
and  must  notify  the  plaintiff,  by  written  notice,  of  such 
appearance.  If  any  of  the  defendants  fail  to  answer  or 
appear  in  the  action,  within  the  time  prescribed  in  the 
summons,  the  default  must  be  entered  by  the  justice  in 
his  docket.     If  all  the  defendants  fail  to  appear  or  answer, 
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within  the  time  prescribed  in  the  sammons,  the  justice 
mast  thereupon  enter  judgment  against  them  for  the 
amount  demanded  in  the  summons,  where  the  action  is 
brought  upon  a  contract  for  the  direct  payment  of  money ; 
and  in  all  other  cases  must  hear  the  proofs  and  give  judg- 
ment in  accordance  with  the  pleadings  and  proofs.  Where 
all  the  defendants  served  with  process  have  appeared,  or 
some  of  them  have  appeared  and  the  remaining  defendants 
have  made  default,  the  justice  may  proceed  to  try  the 
cause,  or,  upon  good  cause  shown  by  either  party,  may  fix 
the  day  for  trial  on  any  subsequent  day  not  more  than 
ten  days  thereafter.  ^ 

Sec.  843.    The  summons  may  be^served  by  a  sheriff  or  summoM, 

constable  of  the  county,  or  by  any  elector  of  the  county,  howMrred* 

not  a  party  to  the  suit,  and  must  be  served  and  returned  "'*"*^»*«* 
as  prescribed  in  title  five,  part  two,  of  this  code. 


CHAPTER  III. 

OF  PROVISIONAL  REMEDIES  IN   JUSTICES'   COURTS. 

AsncLB  I.  Of  abbbst  ahd  bail. 
II.  Of  attachmbnt. 
III.  Claim  and  deliybbt  of  febsobal  pbopeett. 


ARTICLE  L 
or  ARREST  AND  BAIL. 

SxcTioH  847.  Order  of  arrest  and  arrest  of  defendant. 

848.  Affidavit  and  undertaking  for  order  of  arrest. 

849.  A  defendant  arrested  mast  be  taken  before  the  justice  imme- 

diately. 

850.  The  officer  must  g^re  notice  to  the  plaintiff  of  the  arrest. 

851.  The  officer  must  detain  the  defendant. 

852.  Defendant  may  demand  trial  immediately. 

853.  Adjournment  on  motion  of  defendant  must  be  granted,  when. 

Seo.  847.     (§544)  An  order  to  arrest  the  defendant  order  of 
may  be  indorsed  on  a  summons  issued  by  the  justice,   "JJJJ "* 
and  the  defendant  may  be  arrested  thereon  by  the  sheriff  defendant. 
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or  constable,  at  the  time  of  serving  the  sammons,  and 
brought  before  the  jastioe,  and  there  ddtained  until  duly 
discharged,  in  the  following  oases : 

1.  In  an  action  for  the  recovery  of  money  or  damages, 
on  a  cause  of  action  arising  upon  contract,  express  or 
implied,  wben  the  defendant  is  about  to  depart  from  the 
state,  with  intent  to  defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  an  attorney,  factor,  broker, 
agent  or  clerk,  in  the  course  of  his  employment  as  such, 
or  by  any  other  person  in  a  fiduciary  capacity. 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought. 

4.  When  the  defendant  has  removed,  concealed  or  dis- 
posed of  his  property,  or  is  about  to  do  so,  with  intent 
to  defraud  his  creditors.  But  no  female  can  be  arrested 
in  any  action. 

Affldaritand  Seo.  848.  (§  545.)  Bcforc  an  order  for  an  arrest  can 
fS^orde?^  be  made  the  party  applying  must  prove  to  the  satisfac- 
"'^*  tion  of  the  justice,  by  the  affidavit  of  himself  or  somo 

other  person,  the  facts  on  which  the  application  is 
founded.  The  plaintiff  must  also  execute  and  deliver  to 
the  justice  a  written  undertaking,  with  two  or  more  sure- 
ties, to  the  effect  that  if  the  defendant  recover  judgment 
the  plaintiff  will  pay  to  him  all  costs  that  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  not  exceeding  the  sum  specified 
in  the  undertaking,  which  must  be  at  least  two  hundred 
dollars. 

A  defendant  Sec.  849.  (§546.)  The  defendant,  immediately  upon 
moat  be  being  arrcstcd,  must  be  taken  to  the  office  of  the  justice 
theTustice^  who  made  the  order,  and  if  he  be  absent  or  unable  to  try 
the  action,  or  if  it  be  made  to  appear  to  him  by  the  affi- 
davit of  defendant,  that  he  is  a  material  witness  in  the 
action,  the  officer  shall  immediately  take  the  defendant 
before  the  next  justice  of  the  city  or  township,  who  must 
take  jurisdiction  of  the  action,  and  proceed  thereon,  as  if 
the  summons  had  been  issued  and  the  order  of  arrest 
made  by  him. 


Immediately 
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Sko.  850.    (§  547.)  The  officer  making  the  arrest  most  The  officer 
immediately  siive  notice  thereof  to  the  plaiDtiff,  or  his  notice  to  the 

"^     °  J        i_       plaintiff  of 

attorney  or  agent,  and  indorse  on  the  summons,  and  sub-  the  arrest 
scribe  a  certificate,  stating  the  time  of  serving  the  same, 
the  time  of  the  arrest,  and  of  his  giving  notice  to  the 
plaintiff. 

Sec.  851.    (§548.)  The  officer  making  the  arrest  most  Theoffleer 
keep  the  defendant  in  custody  until  duly  discharged  by  Se"de^^***" 
order  of  the  justice. 


feudant. 


trial  imme- 
diatelj. 


Sic.  852.  (§549.)  The  defendant  under  arrest,  on  his  Deftndant 
appearance  with  the  officer,  may  demand  a  trial  imme-  "**^ 
diately  ;  and  upon  such  demand  being  made,  the  trial  can- 
not be  delayed  beyond  three  hours,  except  by  the  trial  of 
another  action  pending  at  the  time;  or  he  may  have  an 
adjournment,  and  be  discharged  on  giving  bail,  as  provided 
in  the  next  section.  An  adjournment  at  the  request  of 
the  plaintiff,  beyond  three  hours,  discharges  the  defendant 
from  arrest,  but  the  action  may  proceed,  notwithstanding; 
and  the  defendant  is  subject  to  arrest  on  the  execution, 
in  the  same  manner  as  if  he  had  not  been  so  discharged. 

Sbo.  858.    (§  550.)  If  the  defendant  on  his  appearance   A^jonm- 
demand  an  adjournment,  the  same  shall  be  granted,  on  moSon^f 
condition  that  he  execute  and  file  with  the  justice  an  mi^tb?^ 
undertaking,  with  two  or  more  sufficient  sureties,  to  be  SSSL"*' 
approved  by  the  justice,  to  the  effect  that  he  will  render 
himself  amenable  to  the  process  of  the  court  during  the 
pendency  of  the  action,  and  such  as  may  be  issued  to  ^ 

enforce  the  judgment  therein ;  or  that  the  sureties  will 
pay  to  the  plaintiff  the  amount  of  any  judgment  which 
he  may  recover  in  the  action.     On  filing  the  undertaking, 
specified  in  thissection,  the  justice  shall  order  the  defend- 
ant to  be  discharged  from  custody. 


ARTICLE  II. 
ATTACHMENT* 

SzCTioir  857.  Writ  of  attachment  shall  issue  upon  affidavit. 

858.  Undertaking  on  attachment  must  be  required. 

859.  Writ  of  attachment,  substance  of.    Officer  may  take  an  un- 

dertaking instead  of  levying. 

860.  Certain  proceedings  shall  apply  to  all  attachments  in  Justloes' 

courts. 
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Writ  of 
attiichment 
shall  Idouo 
upon  affida- 
vit. 


Sec.  857.  (§  552.)  A  writ  to  attach  tho  property  of 
the  defendant  must  be  issaod  by  the  jastice  at  the  time  of 
the  issuing  of  the  summons  or  afterwards,  on  receiving 
an  affidavit  by  or  on  behalf  of  the  plaintiff,  showing  tho 
same  facts  as  are  required  to  be  shown  by  the  affidavit 
specified  in  section  five  hundred  and  thirty-eight  of  this 
code. 


Undertaking  Sec.  S58.  {§  553.)  Before  issuing  the  writ,  the  justice 
mentmust  must  require  a  written  undertaking  on  the  part  of  the 
plaintiff,  with  two  or  more  sufficient  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment,  the  plaintiff  will 
pay  all  costs  that  may  be  awarded  to  tho  defendant,  and 
all  damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, not  exceeding  throe  hundred  dollars. 

Writ  of  Seo.  859.     (§554.)  The  writ  may   be  directed  to   the 

attachment,       i.im  !••«•  j 

Bubntanceof.  Sheriff  Or  any  constable  of  the  county,  and  must  require 
him  to  attach  and  safely  keep  all  the  property  of  the  de- 
fendant within  his  county,  not  exempt  from  execution,  or 
so  much  thereof  as  may  be  sufficient  to  satisfy  the  plain- 
tiff's demand,  the  amount  of  which  must  be  stated  in 
Officer  may     Conformity  with  the  complaint,  unless  the  defendant  give 
undertaking    him  secuHty,  by  the  undertaking  of  two  sufficient  sure- 
leT^.^^      ties,  in  an  amount  sufficient  to  satisfy  such  demand  be- 
sides costs;  in  which  case,  to  take  such  undertaking. 

Certain  Seo.  860.    (§  555.)  The  sections  of  this  code,  from  sec- 

proceedings  V'J  /  » 

Bhaiiappiy     tiou  fivc  hundred  and  forty-one  to  section  five  hundred 

to  all  attach-  "^ 

ra^itain^jus-  and  fifty-nine,  both  inclusive,  are  applicable  to  attachments 
issued  injustices'  courts,  the  word  *' constable ''  being 
substituted  for  the  word  "sheriff,"  whenever  the  writ  is 
directed  to  a  constable,  and  the  word  "justice''  being 
substituted  for  the  word  "judge." 


ticen'  courts. 


ARTICLE  ni. 


IIciw  claim 
and  delirery 
enforced. 


CLAIM   AND   DELIVERT  OF  PERSONAL  PROPERTT. 
Section  868.  How  claim  and  delirery  enforced. 

Seo.  863.  In  an  action  to  recover  possession  of  per* 
sonal  property,  the  plaintiff  may,  at  the  time  of  issuing 
summons  or  at  any  time  thereafter  before  answer,  claim 
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the  delivery  of  such  property  to  him ;  and  the  sections 
of  this  code,  from  section  five  hundred  and  ten  to  section 
five  hundred  and  twenty,  both  inclusive,  are  applicable  to 
such  claim  when  made  in  justices'  courts,  the  powers 
therein  given  and  duties  imposed  on  sheriffs  being  ex- 
tended to  constables,  and  the  word  '* justice"  substituted 
for**  judge." 


CHAPTER  IV. 

PLEADINGS  AND  TRIAL. 

Bectioh  866.  Pleadings  in  jnstioes'  courts. 

867.  Pleadings  may  be  oral  or  in  writing. 

868.  Pleadings,  manner  of  presenting  and  form  of. 

869.  Complaint,  contents  of. 

870.  Answer,  contents  of. 

871.  Statement  of  insufficient  knowledge,  etc..  Is  deemed  a  denial. 

872.  Manner  of  pleading  a  written  instrument. 

873.  If  a  copy  of  an  instrument  be  filed,  the  signatures  will  be 

deemed  admitted,  unless  denied  under  oath. 

874.  Demurrer  to  pleadings  in  justices'  courts. 

875.  Amendment  of  pleadings. 

876.  Title  to  real  estate  cannot  be  questioned  before  a  justice. 

Such  cases  to  be  certified  to  the  district  court. 

877.  Change  of  venue  in  certain  oases. 

878.  A4Jonmment  on  demand  for  a  jury. 

879.  Acyoumment  not  to  exceed  four  months,  for  want  of  material 

testimony. 

880.  Ko  continuance  for  more  than  ten  days  to  be  granted,  unless 

upon  filing  undertaking. 

881.  Failure  of  either  party  to  appear,  effect  of. 

882.  Trial  by  jury. 

883.  Challenges  to  jurors. 

Sec  866.     (§  570.)   The  pleadings  in  justices'  courts  picadingi! 

a«A  in  justices' 

^^^ —  oouits. 

1.  The  complaint  by  the  plaintiff,  stating  the  cause  of 
actio^n. 

2.. The  answer  by  the  defendant,  stating  the  ground  of 
the  defence. 

3.  The  demurrer. 

Sec  867.    (§  571.)  The  pleadings  may  be  oral  or  in  Pleadings 

.  ,  may  be  oral 

Writing.  or  in  writiog 
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Pleadings, 
manner  of 
presenting 
aod  form  o£ 


Sxo.  868.  (§  572.)  When  the  pleadings  are  oral,  the 
sabstance  of  them  must  be  entered  by  the  jastice  in  his 
docket;  when  in  writing,  they  must  be  filed  in  his  office, 
and  a  reference  to  them  made  in  the  docket.  Pleadings 
are  not  required  to  be  in  any  particular  form,  but  mast 
be  such  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended. 


Complaint, 
contents  ot 


Seo.  869.  (§  573.)  The  complaint  must  state  in  a  plain 
and  direct  manner  the  facts  constituting  the  cause  of 
action. 


Answer, 
contents  of. 


Statement  of 
Insufficient 
knowledge, 
etc,  deemed 
a  denial. 


SsG.  870.  (§  574.)  The  answer  may  contain  a  denial 
of  any  of  the  material  facts  stated  in  the  complaint,  which 
the  defendant  believes  to  be  untrue,  and  also  a  statement, 
in  a  plain  and  direct  manner,  of  any  other  facts  consti- 
tuting a  defence  or  a  counter  claim,  upon  which  an  ac- 
tion might  bo  brought  by  the  defendant  against  the  plain- 
tiff in  a  justice's  court* 

Seo.  871.  (§  575.)  A  statement  in  an  answer  that  a 
party  has  not  sufficient  knowledge  or  information  in  re- 
spect to  a  particular  allegation  in  the  previous  pleading 
of  the  adverse  party  to  form  a  belief,  is  deemed  equivalent 
to  a  denial. 


Manner  of 
pleading  a 
written 
instromenta 


If  a  copy  of 
an  iiwtra- 
mont  bo 
filed,  the 
signatures 
will  be 
deemed 
admitted, 
unless  de- 
nied under 
oath. 


Seo.  872.  (§  576.)  When  the  cause  of  action  or  coun- 
ter claim  arises  upon  an  account  or  instrument  for  the 
payment  of  money  only,  it  is  sufficient  for  the  party  to 
deliver  a  copy  of  the  account  or  the  original,  or  a  copy  of 
the  instrument,  to  the  court,  and  to  state  that  there  is 
due  to  him  thereupon,  from  the  adverse  party,  a  specified 
sum,  which  he  claims  to  recover  or  set  off.  The  court 
may,  at  the  time  of  the  pleading,  require  that  the  original 
account  or  instrument  be  exhibited  to  the  inspection  of 
the  adverse  party,  and  a  copy  to  be  famished ;  or,  if  it  be 
not  so  exhibited  and  a  copy  furnished,  may  prohibit  its 
being  afterwards  given  in  evidence. 

Sec.  873.  (§577.)  If  the  plaintiff  annex  to  his  com- 
plaint, or  file  with  the  justice  at  the  time  of  issuing  the 
summons,  the  original  or  a  copy  of  the  promissory  note, 
bill  of  exchange,  or  other  written  obligation  for  the  pay- 
ment of  money,  upon  which  the  action  is  brought,  the 
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defendsDt  is  deemed  to  admit  the  genuiDeness  of  the 
sigoatares  of  the  makers,  indorsers  or  assignors  thereof, 
unless  be  specifically  deny  the  same  in  his  answer,  and 
verify  the  answer  by  bis  oath. 

Sec.  g74.    (§  578.)  Either  party  may  object  to  a  plead-  DemTurer 

to  DlMidiDn 

ing  of  his  adversary,  or  to  any  part  thereof,  that  it  is  not  in  josticoB" 
sufficiently  explicit  to  enable  him  to  understand  it,  or  that 
it  contains  no  cause  of  action  or  defence,  although  it  *be 
taken  as  true.  If  the  court  deem  the  objection  well 
founded,  it  must  order  the  pleading  to  be  amended,  and  if 
the  party  refuse  to  amend,  the  defective  pleading  must  bo 
disregarded. 

Sec.  875.  (§  580.)  The  pleadings  may  be  amended  at  Amendment 
any  time  before  the  trial,  when  by  such  amendment  sub-  ^*  °*** 
Stan tial  justice  will  be  promoted.  If  the  amendment  be 
made  after  the  issue,  and  it  be  made  to  appear  to  the 
satisfaction  of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjournment  must  be  granted.  The  court 
may  also,  in  its  discretion,  require,  as  a  condition  of  an 
amendment,  the  payment  of  costs  to  the  adverse  party, 
to  be  fixed  by  the  court,  not  exceeding  twenty  dollars ; 
but  such  payment  must  not  be  required  unless  an  adjourn- 
ment is  made  necessary  by  the  amendment. 

Seo.  876.    (§581.)  The  parties  cannot  give  evidence  mtietoreai 
upon  any  question  which  involves  the  title  or  possession  not  be  ques- 
of  real  property,  or  the  legality  of  any  tax,  impost,  assess-  a  jusuce*.*^ 
ment,  toll  or  municipal  fine,  nor  can  any  issue  presenting 
such  question  be  tried  by  the  justice;  and  if  it  appear,  from   snch  cases 
the  plaintiff's  own   showing  on  the  trial,  or  from  the  nedtotbe' 
answer  of  the  defendant,  verified  by  his  oath,  that  the  **"^*^*^"^ 
determination  of  the  action  will  necessarily  involve  the 
question  of  title  or  possession  to  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll  or  municipal 
fine,  the  justice  must  suspend  all  further  proceedings  in 
the  action  and  certify  the  pleadings,  or  if  the  pleadings 
be  oral,  a  transcript  of  the  same,  from  his  docket  to  the 
district  court  of  the  county ;  and  from  the  time  of  filing 
such  pleadings  or  transcript  with  the  county  clerk,  the 
district  court  shall  have  over  the  action  the  same  jurisdic- 
tion as  if  it  had  been  commenced  therein. 
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Change  of  Sec.  877.     (§  582.)  If,  at  any  time  before  the  trial,  it 

certain  cases  appear  to  the  Satisfaction  of  the  justice  before  whom. the 
action  is  brought,  by  affidavit  of  either  party,  that  such 
justice  is  a  material  witness  for  either  party,  or  if  either 
party  make  affidavit  that  he  has  reason  to  believe  and 
does  believe,  that  be  cannot  have  a  fair  and  impartial 
trial  before  such  justice,  by  reason  of  the  interest,  preju- 
dice or  bias  of  the  justice,  the  action  may  be  transferred 
to' some  other  justice  of  the  same  or  a  neighboring  town- 
ship; and  in  case  a  jury  be  demanded,  and  affidavit  of 
either  party  is  made  that  he  cannot  have  a  fair  and  im- 
partial trial,  on  account  of  the  bias  or  prejudice  of  the 
citizens  of  the  township  against  him,  the  action  may  be 
transferred  to  some  other  justice  of  the  peace  in  the 
county }  but  only  one  transfer  can  be  allowed  to  either 
party.  The  justice  to  whom  an  action  may  be  trans- 
ferred by  the  provisions  of  this  section  has  the  same 
jurisdiction  over  the  action  as  if  it  had  been  originally  com- 
menced before  him.  The  justice  ordering  the  transfer  of 
the  action  to  another  justice  mpst  immediately  transmit 
to  the  latter,  6n  payment  by  the  party  applying  of  all 
the  costs  that  have  accrued,  all  the  papers  in  the  action, 
together  with  a  certified  transcript  from  his  docket  of 
the  proceedings  therein.  The  justice  to  whom  the  case  is 
transferred  must  issue  a  notice,  stating  the  time  and 
place,  when  and  where,  the  trial  will  take  place,  which 
notice  must  be  served  upon  the  parties  by  any  officer  au- 
thorized to  serve  process  in  a  justice's  court,  or  by  any 
person  specially  deputized  by  the  justice  for  that  purpose, 
at  least  one  day  before  the  trial. 


A<yonm« 
ment  on 
demand  lor 
a  Jury, 


A^ioum* 
ment  not  to 
exceed  four 
monthB,  fbr 
want  of  ma- 
terial testi- 
mony. 


Seo.  878.  Upon  the  return  day  of  the  summons,  if  a 
jury  be  required,  or,  if  the  justice  be  actually  engaged  in 
other  official  business,  he  may  adjourn  the  trial  without 
the  consent  of  either  party,  as  follows : 

1.  When  a  party,  who  is  not  a  resident  of  the  county 
is  in  attendance,  the  adjournment  not  to  exceed  twenty- 
four  hours;  when  the  defendant,  in  attendance,  is  under 
arrest,  the  adjournment  not  to  exceed  three  hours. 

2.  In  other  cases,  not  to  exceed  five  days. 

Sec  879.  (§  588.)  The  trial  may  be  adjourned  by  con- 
sent, or  upon  application  of  either  party,  without  the 
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coDsent  of  the  other,  for  a  period  not  exceeding  four 
months  from  the  return  day  of  the  summons,  as  follows  : 

1.  The  party  asking  the  adjournment  must,  if  required 
by  his  adversary,  prove,  hy  his  own  oath  or  otherwise, 
that  he  cannot,  for  want  of  material  testimony,  which  he 
expects  to  procure,  safely  proceed  to  trial,  and  show  in 
what  respect  the  testimony  expected  is  material,  and  that 
he  has  nsed  due  diligence  to  procure  it,  and  has  been  una- 
ble to  do  so. 

2.  The  party  asking  the  adjournment  must  also,  if 
required  by  the  adverse  party,  consent  that  the  testi- 
mony of  any  witness  of  such  adverse  party,  who  is  in 
attendance,  be  then  taken  by  deposition  before  the  jus- 
tice, which  must  accordingly  be  done,  and  the  testimony 
80  taken  may  be  read  on  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  the  witness  were 
produced ;  but  such  objections  must  be  made  at  the  time 
of  taking  the  deposition. 

8.  The  court  may  also  require  the  moving  party  to 
state,  upon  affidavit,  the  evidence  which  he  expects  to 
obtain,  and  if  the  adverse  party  thereupon  admit  that 
such  evidence  would  be  given,  and  that  it  be  considered 
as  aoiually  given  on  the  trial,  or  offered  and  overruled  as 
improper,  the  trial  must  not  be  postponed. 

SxG.  880.    (§  585  )  No  adjournment  can  be  granted  for  Nocontina. 
a  period  longer  than  ten  days,  upon  the  application  of  m^e  than 
either  party,  except  upon  condition  that  such  party  file  bTj^^!^, 
an  undertaking,  with   sureties,  to  be  approved  by  the  fiungondor. 
justice,  to  the  effect  that  they  will  pay  to  the  opposite  ***^*"*' 
party  the  amount  of  any  judgment  which  may  be  recov- 
ered against  the  party  applying. 

Sxc.  881.     (§586.)  If  either  party  fails  to  appear  at  the  Faiinreof 
time  fixed  for  trial,  or  at  the  time  to  which  the  trial  has  toapp^^ 
been  adjourned,  the  trial  may  proceed  at  the  request  of  ®***^ 
the  adverse  party,  and  judgment  must  be  rendered  in 
conformity  with  the  pleadings  and  proofs. 

Seo.  882.    (§587.)  A  trial  by  jury  may  be  demanded  Trial  by  jury 
at  the  time  of  joining  issue;  and  shall  be  deemed  waived 
if  neither  party  then  demand  it.     When  demanded,  the 
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trial  of  the  case  must  be  adjourned  until  a  time  and  place 
fixed  for  the  return  of  the  jury.  If  neither  party  desire 
an  adjournment,  the  time  and  place  must  be  determined 
by  the  justice,  and  must  be  on  the  same  day,  or  within 
the  next  two  days. 

Sbg.  883.  (§  590.)  Either  party  may  challenge  the  jurors. 
The  challenges  are  either  peremptory  or  for  cause.  Each 
party  is  entitled  to  three  peremptory  challenges.  Either 
party  may  challenge  for  cause  on  any  grounds  set  forth 
in  section  six  hundred  and  two.  Challenges  for  cause 
must  be  tried  by  the  justice. 


CHAPTER  V. 


A  new  trial 
maybe 
granted, 
when. 


Application 
fur  new  trial. 


NEW  TBIALS. 

Sbction  888.  A  new  trial  may  be  granted,  when. 
889.  Application  for  new  trial. 

Sec.  888.  (§  622.)  A  new  trial  may  bo  granted  by  the 
justice,  on  motion,  within  ten  days  after  the  entry  of  the 
judgment,  for  any  one  of  the  following  causes : 

1.  Accident  or  surprise,  which  ordinary  prudence  could 
not  have  guarded  against. 

2.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion. 

8.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision. 

4.  Newly  discovered  evidence  material  for  the  party 
making  the  application,  which  he  could  not  with  reason- 
able diligence  have  discovered  and  produced  at'the  tinie. 

Sec.  889.  (§623.)  The  application  roust  be  made  upon 
affidavit  and  notice.  The  affidavit  must  be  filed  with  the 
justice,  with  a  statement  of  the  grounds  upon  which  the 
party  intends  to  rely.  The  adverse  party  may  use  counter 
affidavits  on  the  motion,  provided  they  be  filed  one  day 
previous  to  the  hearing  of  the  motion. 
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CHAPTER  VI. 

JT700MSNT  AND  EXECUTION. 

SECTI03I  892.  Jadgment  of  dUmissal   entand  in  oertain    oaaes  withoot 
prcgudico. 

893.  Jadgment  for  plaintiff  by  default. 

894.  Upon  issue  joined,  the  justice  shall  try  the  cause  and  render 

judgment. 

895.  Entry  of  judgmont,  time  and  manner  of. 

696,  If  the  sum  found  due  exceeds  the  jurisdietion  of  the  justice, 
the  excess  may  be  remitted. 

897.  Offer  to  compromise  before  trial. 

898.  Judgment  when  the  defendant  is  subject  to  arrest. 

899.  Costs  shall  be  added  to  the  rerdict. 

900.  Execution  issued  by  the  justice,  except  when  it  is  to  run  out 

of  the  county..   Judgment  liens,  how  created. 

901.  Execution  may  issue  at  any  time  within  flre  years. 

902.  Execution,  contents  of. 

903.  Duty  of   officer  receiving  execution.     Supplementary  pro- 

ceedings. 

Sec.  892.    (§  591.)  Jadgment  that  the  action  be  dis-  Jadgpent  of 
missed,  without  prejudice  to  a  new  action,  may  be  entered  entered  in 

•  ,i  X      •      xL      r»  II        •  certain  ciises 

With  costs,  m  the  following  cases  :  without 

1.  When  the  plaintiff  voluntarily  dismisses  the  action       " 
before  it  is  finally  submitted. 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  upon  adjournment,  or  within  one  hour  there- 
after. 

3.  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,  or  city ;  but  if  the  objection  be  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  jadgment;  if  not  taken  at 
the  trial,  it  is  waived. 

Sec.  893.    (§  592.)  When  the  defendant  fails  to  appear  judgment 
and  answer,  judgment  must  be  rendered  for  the  plaintiff,  bydefollit. 
as  follows: 

1.  When  the  original  or  a  copy  of  the  account,  note, 
bill,  or  other  obligation  upon  which  the  action  is  brought, 
was  filed  with  the  justice  at  the  time  the  summons  was 
issued,  judgment  must  be  given  without  further  evidence, 
for  the  sum  specified  in  the  summons. 

2.  In  other  cases,  the  justice  must  hear  the  evidence  of 
the  plaintiff,  and  render  judgment  for  such  sums  only  as 


Entry  of 
Judgment, 
time  and 
maanorol 


212  CODE  OF  CIVIL  PfiOCEDURE 

appear  by  the  evidence  to  be  just;  but  in  no  case  exceed- 
ing the  amount  specified  in  the  summons. 

j^S^the         ^^°'  ^^^'   (§  ^^^-^  ^P^°  issue  joined,  if  a  jury  tr  al  is  not 
Justice  shall    demanded,  the  justice  must  hear  the  evidence,  and  decide 

trv  the  cause  '  •  ' 

and  render     all   Qucstions  of  fact  and  of  law,  and  render  judgment 

Judgment.  ,.       ,  wo 

accordingly. 

Sec.  896.  (§  594.)  Upon  a  verdict,  the  justice  must  im- 
mediately render  judgment  accordingly.  When  the  trial 
is  by  the  justice,  judgment  must  be  entered  immediately 
after  the  close  of  the  trial,  if  the  defendant  has  been 
arrested  and  is  still  in  custody;  in  other  cases  it  mnst 
be  entered  within  four  days  after  the  close  of  the  trial. 
If  the  action  is  on  a  contract  against  two  or  more  defend- 
ants, and  the  summons  is  served  on  one  or  more,  but  not 
on  all,  the  judgment  must  bo  entered  up  only  against 
those  who  were  served,  or  have  voluntarily  appeared,  if 
the  contract  be  a  several  or  a  joint  and  several  contract; 
but  if  the  contract  be  a  joint  contract  only,  the  judgment 
must  be  entered  up  against  all  the  defendants,  but  can 
only  be  enforced  against  the  joint  property  of  all,  and 
the  individual  property  of  the  defendants  served,  or  who 
have  voluntarily  appeared  in  the  action.  In  an  action 
on  a  contract  or  obligation  in  writing  for  the  direct  pay- 
ment of  money,  made  payable  in  a  specified  kind  of  money 
or  currency,  judgment  for  the  plaintiff,  whether  the  same 
be  by  default  or  after  verdict,  may  follow  the  contract 
or  obligation,  and  be  made  payable  in  the  kind  of  money 
or  currency  specified  therein. 

Sec.  896.  (§  595.)  When  the  amount  found  duo  to 
either  party  exceeds  the  sum  for  which  the  justice  is 
authorized  to  enter  judgment,  such  party  may  remit  the 
excess,  and  judgment  may  be  rendered  for  the  residue. 

Sec  897.  (§  596.)  If  the  defendant^  at  anytime  before 
the  trial,  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  a  specified  sum,  the  plaintiff  may  imme- 
diately have  judgment  therefor,  with  the  costs  then  ac- 
crued ;  but  if  he  do  not  accept  such  offer  before  the  trial, 
and  fail  to  recover  in  the  action  a  sum  equal*  to  the 
offer,  he  cannot  recover  costs,  but  costs  shall  be  adjudged 
against  him,  and  if  he  recover,  deducted  from  his  recov- 
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ery.  Bat  the  offer  and  failure  to  accept  it  canDOt  be  given 
iu  evidence,  nor  affect  the  recovery  otherwise  than  as  to 
costs. 

Sec.  898.     (§  597.)  When  a  judgment  is  rendered  in  a  judgment 

case  where  the  defendant  is  subject  to  arrest  and  impris-  defeDdant 

onment  thereon,  it  must  be  so  stated  in  the  judgment  and  amst.^ 
entered  in  the  docket. 

Seo.  899.     (§598.)  When  the  prevailing  party  is  en ti-  coetashau 
tied  to  costs,  the  justice  mast  add  their  amount  to  the  theverdicu 
verdict;  or  in  case  of  a  failure  of  the  plaintiff  to  recover, 
or  in  case  of  a  dismissal  of  the  action,  must  enter  up 
judgment  in  favor  of  the  defendant  for  the  amount  of 
BUfih  costs. 

Sec.  900.     (§599.)  The  justice,  on  demand  of  the  party  Ezocntion 
in  whose  favor  judgment  is  rendered,  mast  give  him  a  the  jastice, 
transcript  thereof,  which  may  be  filed  and  docketed  in   u'^^toraa^ 
the  office  of  the  clerk  of  the  county  where  the  judgment  Sunty.  ^ 
was  rendered.     The  time  of  the  receipt  of  the  transcript 
by  the  county  clerk  must  be  noted  by  him  thereon,  and 
entered  in  the  docket;  and  from  that  time  executions  may 
be  issued  by  tne  county  clerk  on  such  judgments,  to  the 
sheriff  of  any  other  county  of  the  state,  in  the  same  man- 
ner as  upon  judgments  recovered  in  the  courts  of  record. 
All  process  upon  judgments  recovered  in  justices'  courts, 
to  be  executed  within  the  same  county,  must  be  issued 
^7  the  justice  or  his  successor  in  office.     No  judgment  judgment 
rendered  by  a  justice  of  the  peace  creates  any  lien  upon  CTwled.*^'' 
any  lands  of  the  defendant,  unless  a  transcript  of  such 
judgment,  certified  by  the  justice,  is  filed  and  recorded  in 
the  office  of  the  recorder.     When  such  transcript  is  to 
be  filed  in  any  other  county  than  that  in  which  the  jus- 
tice resides,  such  transcript  must  be  accompanied  with 
the  certificate  of  the  county  clerk  as  to  the  official  char- 
acter of  the  justice.     When  so  filed  and  recorded  in  the 
office  of  the  recorder  for  any  county,  such  judgment  con- 
stitutes a  lien  upon  and  binds  the  lands  and  tenements  of 
the  judgment  debtor,  situated  in  the  county  where  such 
transcript  may  be  filed  and  recorded,  in  favor  of  such 
judgment  creditor,  as  if  such  judgment  had  been  ren- 
dered in  the  district  court  of  sach  county. 
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Execution  Seo.  901.    (§  600.)  Exocution  for  the  enforcement  of  a 

maj  Issue  at,,  ,  ...  ••  •  .i  ■• 

anytime       judgment  in  a  justice  8  court  may  be  issued,  on  thQ  appli- 
yearA?  cation  of  the  party  entitled  thereto,  at  any  time  within 

live  years  from  the  entry  of  judgment. 


Exocntion, 
c  >DteDt8  of 


Sec.  902.  (§  601.)  The  execution,  when  issued  by  a 
j'ustice,  must  be  directed  to  the  sheriff  or  to  a  constable  of 
the  county,  subscribed  by  the  justice  by  whom  the  judg- 
ment was  rendered,  or  by  his  successor  in  office,  and  bear 
date  the  day  of  its  delivery  to  the  officer  to  be  executed. 
It  must  intelligibly  refer  to  the  judgment,  by  stating  the 
names  of  the  parties,  and  the  name  of  the  justice  before 
whom,  and  of  the  county  and  the  township  or  city  where, 
and  the  time  when,  it  was  rendered ;  the  amount  of  judg- 
ment, if  it  be  for  money ;  and,  if  less  than  the  whole  is 
duo,  the  true  amount  due  thereon.  It  must  contain,  in 
like  cases,  similar  directions  to  the  sheriff  or  constable, 
as  required  by  the  provisions  of  title  nine,  part  twO;  of 
this  code,  in  an  execution  to  the  sheriff. 


Duty  of  offi- 
cer receiving 
execution. 


Supplement- 
nry  proceed- 
ingD. 


Sec.  908.  (§  602.)  The  sheriff  or  constable  to  whom 
the  execution  is  directed  shall  proceed  to  execute  the 
same  in  the  same  manner  as  the  sheriff  is  required  by 
the  provisions  of  title  nine,  part  two,  of  this  code,  to  pro- 
ceed upon  executions  directed  to  bim ;  and  the  constable, 
when  the  execution  is  directed  to  him,  is  vested  for  that 
purpose  with  all  the  powers  of  the  sheriff.  After  issne  of 
an  execution,  and  either  before  or  after  its  return  (if  the 
same  be  returned  unsatisfied,  either  in  whole  or  in  part), 
the  judgment  creditor  is  entitled  to  an  order  from  the 
justice,  requiring  the  judgment  debtor  to  attend  at  a 
time  to  be  designated  in  the  order,  and  answer  concern- 
ing his  property  before  such  justice;  and  the  attendance 
of  such  debtor  may  be  enforced  by  the  justice.  On  his 
attendance,  such  debtor  may  bo  examined  under  oath 
concerning  his  propert}' ;  and  any  person  alleged  to  have 
in  his  hands  property,  moneys,  effects  or  credits  of  the 
judgment  debtor  may  also  be  required  to  attend  and  be 
examined ;  and  the  justice  may  order  any  property  in 
the  hands  of  the  judgment  debtor  or  any  other  person, 
not  exempt  from  execution,  belonging  to  such  debtor,  to 
be  applied  towards  the  satisfaction  of  the  judgment;  and 
the  justice  may  enforce  such  order  by  imprisonment  until 
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complied  with ;  bat  no  judgment  debtor  or  other  person 
can  be  required  to  attend  before  the  justice  out  of  the 
county  in  which  he  resides. 


CHAPTER  VII. 

GENERAL  PROVISIONS  RELATING  TO  JUSTICES'   COURTS. 

SiOTioir  907.  What  proviflioni  applicable  to  justieos'  courts. 

908.  CosU. 

909.  May  require  leeuritj  for  eoats. 

910.  MoDoy  colieeted  by  constable  or  sheriff  to  be  paid  to  the 

justice. 

911.  Justice's  docket,  contents  of. 

912.  Entries  therein  primary  eridenee  of  the  facts. 
91.3.  An  index  to  the  docket  must  be  kept. 

914.  Doekets  must  be  delivered  by  justice  to  his  sncecessor  or 

county  clerk. 

915.  A  justice  may  issue  execution  or  other  process,  upon  the 

docket  of  his  predecessor. 
910.  Successor  of  a  justice,  who  shall  be  deemed. 

917.  If  two  justices  might  be  deemed  successors,  the  county  judge 

shaU  designate  one. 

918.  Blanks  must  be  filled  in  aU  papers  issued  by  a  justice,  ex- 

cept snbpcenas. 

919.  In  case  of  disability  of  a  justice,  another  justice  may  attend 

on  his  behalf.    . 

920.  A  constable,  after  the  expiration  of  his  term,  may  execute 

papers  previously  commenced. 

921.  Contempts  a  justice  may  punish  for. 

922.  Proceedings  and  punishments  for  contempts. 

923.  The  conviction  must  be  entered  in  the  docket. 

924.  Justices  may  issue  lubpcanas  and  final  process  to  any  part  of 

the  county. 

Sec.  907.    Justices'  counts  being  courts  of  peculiar  and   wbatprovi- 
limited  jurisdiction,  only  those  provisions  of  this  code  SSSSte^*'" 
which  are,  in  their  nature,  applicable  to  the  organization,  ^(^^^' 
powers  and  cours^  of  proceeding  in  justices'  courts,  and  in 
respect  to  which  no  special  provision  is  made  in  thiA  title, 
are  applicable   to  justices'  courts  and   the  proceedings 
therein. 

Sbo.  908.     The  prevailing  party  in  justices'  courts  is  oosta. 
entitled  to  costs. 
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3iay  require       Sso.  909.    (§  634.)  Justioes  maj,  in  all  cases,  require 
costs.  ^  ^    a  deposit  of  money  or  an  undertaking,  as  secarity  for* 
costs  of  court,  before  issuing  a  summons. 


Money 
collected  by 
constable  or 
sheriff  to  be 
paid  to  the 
Justice. 


Justice's 
docket, 
contents  of. 


Seo.  910.  (§  633.)  Justices  of  the  peace  must  receive 
from  the  sheriff  or  constables  of  their  county,  all  moneys 
collected  on  any  process  or  order  issued  by  their  courts 
respectively,  and  all  moneys  paid  to  them  in  their  official 
capacity,  and  must  pay  the  same  over  to  the  parties 
entitled  or  authorized  to  receive  them,  without  delay. 

Sec.  911.  (§  604.)  Every  justice  must  keep  a  boot,  do- 
nominated  a  '*  docket,''  iu  which  he  must  enter — 

1.  The  title  of  every  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding,  and  if  a  sum 
of  money  be  claimed,  the  amount  of  the  demand. 

3.  The  date  of  the  summons,  and  the  time  of  its  return  ; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a 
writ  of  attachment  be  issued,  a  statement  of  these  facts. 

4.  The  time  when  the  parties,  or  either  of  them,  ap- 
pear, or  their  non-appearance,  if  default  be  made;  a  min- 
ute of  the  pleadings  and  motions;  if  in  writing,  referring 
to  them ;  if  not  in  writing,  a  concise  statement  of  the 
material  parts  of  the  pleadings,  and  of  all  motions  mado 
during  the  trial  by  either  party,  and  his  decisions  thereon. 

5.  Every  adjournment,  statiog  on  whose  application, 
whether  on  oath,  evidence  or  consent,  and  to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  jury,  and  the 
time  appointed  for  the  trial  and  return  of  the  jury. 

7.  The  names  of  the  jury  who  appear  and  are  sworn, 
the  names  of  all  witnesses  sworn,  and  at  whose  request. 

8.  The  verdict  of  the  jury,  and  when  received;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  disagree- 
ment and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs 
included  and  the  tinio  when  rendered.     * 

10.  The  issuing  of  the  execution,  when  issued  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and 
a  statement  of  any  money  paid  to  the  justice,  and  when 
and  by  whom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given , 
and  of  the  appeal  bond,  if  any  be  filed. 
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Seo.  912.    (§  605.)  The  several  particulars  of  the  last  Entries 
section    specified    mast   be   CDtered    under   the    title  of  mw^evi. 
the  action  to  which  they  relate,  and  at  the  time  when  fi^tt! 
they  occur.    Such  entries  in  a  justice's  docket,  or  a  tran- 
script thereof,  certified  by  the  justice  or  his  successor  in 
office,  are  primary  evidence  to  prove  the  facts  so  stated 
therein. 

Seo.  913.    (§606.)  A  justice  must  keep  an  alphabetical  An  index  to 
index  to  his  docket,  in  which  must  be  entered  the  names  moBtbekept 
of  the  parties  to  each  judgment,  with  a  reference  to  the 
page  of  entry.     The   names  of  the  plaintiffs  must  be 
entered  in  the  index,  in  the  alphabetical  order  of  the  first 
letter  of  the  family  name. 

Sec.  914.    (§607.)  Bvery  justice  of  the  peace,  upon  the  Docket! 
expiration  of  his  term  of  office,  must  deposit  with  his  deiirerodbv 
successor  his  official  dockets  and  all  papers  filed  in  his  slSloceMoror' 
office,  as  well  his  own  as  those  of  his  predecessors,  or  any  '^^^^^^^ 
other  which  may  be  in  his  custody  to  be  kept  as  public 
records.    If  the  office  of  a  justice  become  vacant  by  his 
death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket 
and  papers  in  possession  of  such  justice  must  be  deposited 
in  the  office  of  some  other  justice  in  the  township,  to  be 
by  him  delivered  to  the  successor  of  such  justice;  and 
while  in  his  possession,  he  may  issue  execution  on  a  judg- 
ment there  entered  and  unsatisfied,  may  make  all  orders 
in  proceedings  supplemental  to  execution,  and  may  file 
notices  and  undertakings  on  appeal,  and  may  take  the    . 
justification  of  the  sureties,  and  on  the  filing  of  the  under- 
taking on  appeal,  order  stay  of  execution,  in  the  same 
manner  and  with  the  same  effect  as  the  justice  by  whom 
the  judgment  was  entered  might  have  done.     If  there  be 
no  other  justice  in  the  township,  then  the  docket  and 
papers  of  such'justice  must  be  deposited  in  the  office  of 
the  county  clerk  of  the  county,  to  be  by  him  delivered  to 
the  successor  in  office  of  the  justice. 

Sec.  915.     (§608.)  Any  justice  with  whom  the  docket  AjnsUce 
of  bis  predecessor  is  deposited  may  have  and  exercise  ^^tionor 
over  all  actions  and  proceedings  entered  in  the  docket  of  S^^n'ST*" 

docket  of  his 
oo  predeceeior. 
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his  predecessor,  the  same  jurisdiction  as  if  originally  com- 
menced  before  him.  In  case  of  the  creation  of  a  new 
county,  or  the  change  of  the  boundary  between  two  coun- 
ties, any  justice  into  whosd  hands  the  docket  of  a  justice 
formerly  acting  as  such  within  the  same  territory  may 
come,  is,  for  the  purposes  of  this  section,  considered  the 
successor  of  such  former  justice. 

8ncc6Morof  Seo.  916.  (§  609.)  The  justice  elected  to  fill  a  vacancy 
who  shad  be  is  deemed  the  successor  of  the  justice  whose  office  became 
vacant  before  the  expiration  of  a  full  term.  When  a  full 
term  expires,  the  same  or  another  person  elected  to  take 
office  in  the  same  township  or  city,  from  that  time  is 
deemed  the  successor. 


If  twojoflo 
ticos  ini|^t 
bedoezned 
micceasors, 
the  county 
Judge  shall 
dosiguato 
one. 


Seo.  917.  (§  610 )  When  two  or  more  justices  are 
equally  entitled,  under  the  last  section,  to  be  deemed  the 
successors  in  office  of  the  justice,  the  county  judge  must, 
by  a  certificate  subscribed  by  him  and  filed  in  the  office 
of  the  county  clerk,  designate  which  justice  is  the  suc- 
cessor of  a  justice  going  out  of  office,  or  whose  office  has 
become  vacant. 


Blank!  muBt 
bo  filled  in 


Seo.  918.    (§  611.)  The  summons,  execution  and  every 
•"pjy^rT      other  paper  made  or  issued  by  a  justice,  except  a  sub- 
poena, must  be  issued  without  a  blank  left  to  be  filled 
by  another,  otherwise  it  is  void. 


Jufltice,  ox 
cepl  ntbpcB- 
nae. 


In  case  of 
dieability  of 
a  JuaticOf  an- 
other Justice 
may  attend 
on  his  behalf 


A  constable, 
after  the 
expiration 
of  nis  term, 
may  exocate 
papers  pre- 
Tiously  com- 
menced. 


Sec.  919.  (§  612.)  In  case  of  the  sickness  or  other  dis- 
ibility,  or  necessary  absence  of  a  justice  on  a  return  of  a 
summons,  or  at  the  time  appointed  for  a  trial,  another 
justice  of  the  same  township  or  city  may,  at  his  request, 
attend  in  his  behalf,  and  thereupon  is  v^ested  with  the 
power,  for  the  time  being,  of  the  justice  before  whom  the 
summons  was  returnable.  In  that  case,  the  proper  entry 
of  the  proceedings  before  the  attending  justice,  sub- 
scribed by  him,  must  be  made  in  the  docket  of  the  justice 
before  whom  the  summons  was  returnable.  If  the  case 
is  adjourned,  the  justice  before  whom  the  summons  was 
returnable  may  resume  jurisdiction. 

Seo.  920.  (§  615.)  A  constable,  notwithstanding  the 
expiration  of  bis  term  of  office,  may  proceed  and  com- 
plete the  execution  of  all  final  process  which  ho  has  be- 


. 
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gun  to  execate,  in  the  same  manner  as  if  he  still  con- 
tinaed  in  office,  and  bis  sureties  are  liable  to  the  same 
extent. 

Sec.  921.    (§  616.)  A  justice  may  punish  as  for  con-  pontemptaa 
tempt,  persons  guilty  of  the  following  acts,  and  no  other :  punbh  for. 

1.  Disorderly,  contemptuous  or  insolent  behavior  to- 
wards the  justice  while  holding  the  court,  tending  to 
iolerrupt  the  due  course  of  a  trial,  or  other  judicial  pro- 
ceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent 
disturbance  in  the  presence  of  the  justice,  or  in  the  im- 
mediate vicinity  of  the  court  held  by  him,  tending  to 
interrupt  the  due  course  of  a  trial  or  other  judicial  pro- 
ceeding. 

3.  Disobedience  or  resistance  to  the  execution  of  a  law- 
ful order  or  process,  made  or  issued  by  him. 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness. 

5.  Hescuing  any  person  or  property  in  the  custody  of 
any  officer,  by  virtue  of  an  order  or  process  of  the  court 
held  by  him. 

Sec.  922.  (§  617.)  When  a  contempt  is  committed  in  Proceedings 
the  immediate  view  and  presence  of  the  justice,  it  may  mentafor 
be  punished  summarily,  for  which  an  order  must  be  made  ^^  "^ 
reciting  the  facts,  as  occurring  in  such  immediate  view 
and  presence,  adjudging  that  the  person  proceeded  against 
is  thereby  guilty  of  a  contempt,  and  that  he  be  punished 
as  therein  prescribed.  When  the  contempt  is  not  com- 
mitted.in  the  immediate  view  and  presence  of  the  justice, 
a  warrant  of  arrest  may  be  issued  by  such  justice,  *on 
which  the  person  so  guilty  may  be  arrested  and  brought 
before  the  justice  immediately,  when  an  opportunity  to 
be  heard  in  his  defence  or  excuse  must  be  given.  The 
justice  may,  thereupon,  discharge  him,  or  may  convict 
him  of  the  offence.  A  justice  may  punish  for  contempts 
by  fine  or  imprisonment,  or  both ;  such  fine  not  to  exceed 
in  any  case  one  hundred  dollars,  and  such  imprisonment 
one  day. 

Sec.  923.  (§618.)  The  conviction,  specifying  particu-  TiieconTic- 
larly  the  offence  and  the  judgment  thereon,  must  be  en-  entered?n^* 
tered  by  the  justice  in  his  docket.  the  docket. 


220 


CODE  OF  CIVIL  PROCBDU.RB 


jtuticofl  may      SsG.  924.    (§619.)   JoBticos  of  the  peace   may  issue 
nasand  floai  subpoBnas  ID  aQj  actioD  OF  projoeeding  in  the  courts  held 
aS^tof     by  them,  and  final  process  on  any  judgment  recovered 
e  county,    therein,  to  any  part  of  the  county.    A  justice  of  the  peace 
may  issue  summons  to  any  person,  a  resident  of  the  proper 
township,  to  appear  before  him,  at  his  office,  tv  act  as  in- 
terpreter in  any  action  or  proceeding  in  the  courts  held 
by  him*.    Such  summons  must  b^  served  and  returned  in 
like  manner  as  a  subpoena  issued  by  a  justice.    Any  per- 
son so  summoned,  for  a  failure  to  attenl  at  the  time  and 
place  named  in  the  summons,  is  guilty  of  a  contempt, 
and  may  be  punished  accordingly. 


TITLE    XII. 


How  com* 
moDood. 


Sanunoni 
mnat  Israo 
on  tiling 
oomplamt. 


Defendant 
may  plead 
orally  or  in 
writing. 


PROCEEDINGS  IN  CIVIL  ACTIONS  IN  POLICE  COURTS. 

Sbctio5  929.  How  oommeneed. 

930.  Summons  must  ioBiie  on  filing  complaint. 

931.  Defendant  may  plead  orally  or  in  writing. 

932.  Trial  by  jury,  when  defendant  is  entitled  to. 

933.  Proceedings  to  be  oondnoted  as  in  justices'  courts. 

Seo.  929.  (§  636.)  Civil  actions  in  police  courts  are 
commenced  by  filing  a  complaint,  setting  forth  the  vio- 
lation of  the  ordinance  complained  of,  with  such  particu- 
lars of  time,  place  and  manner  of  violation  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of 
the  violation  complained  of,  and  to  answer  the  complaint. 
The  ordinance  may  be  referred  to  by  its  title.  The  com- 
plaint must  be  verified  by  the  oath  of  the  party  complain- 
ing, or  of  bis  attorney  or  agent. 

Seo.  930.  (§  637.)  Immediately  after  filing  the  com- 
plaint  a  summons  must  be  issued,  directed  to  the  defend- 
ant, and  returnable  either  immediately  or  at  any  time 
designated  therein,  not  exceeding  four  days  from  the  date 
of  its  issuing. 

Seo.  931.  (§  638.)  On  the  return  of  the  summons  the 
defendant  may  answer  the  complaint.  The  answer 
may  be  oral  or  in  writing,  and  immediately  thereafter 
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tbe  case  must  be  tried,  unless,  for  good  cause  shown,  an 
adjournment  is  granted. 

Sec.  9S2.     (§689.)  In  all  actions  for  violation  of  an  Trial  by 
p         ordinance,  where  the  fine,  forfeiture  or  penalty  imposed  defendanr 
by  the  ordinance  is  less  than  fifty  dollars,  the  trial  must  *■*"*********<>• 
be  by  the  court.     In  actions  where  the  fine,  forfeiture  or 
penalty  imposed  by  jbhe  ordinance  is  over  fifty  dollars, 
tbe  defendant  is  entitled  to  a  trial  by  jury. 

Sic.  933.     All   proceeding  in   civil  actions  in   police  ProceedingB 

1..1  m  .  .111        tobe  con- 

courts  must,  except  as  m  this  title  otherwise  provided,  be  ducted  m  ^ 

conducted  in  the  same  manner  as  civil  actions  in  justices'  courts. 

courts. 


TITLE  Xiri. 

OP  APPEALS  IN  CIVIL  ACTIONS. 

Chapter    I.  Appeah  m  general, 

II.  Appeah  from  district  caur($, 

III.  Appeals  from  county  courts, 

I V.  Appeals  from  probate  courts, 
Y.  Appeah  to  county  courts. 


CHAPTER  I. 

APPEALS  IN   GENERAL. 

SicnoN  036.  Jadgment  and  orders  may  be  reviewed. 

937.  Orders  made  oat  of  court,  without  notice,  may  bo  reviewed 

by  the  judge. 
998.  Party  aggriered  may  appeal.    Names  of  parties. 

939.  Within  what  time  appeal  may  be  taken. 

940.  Appeal,  how  taken. 

941.  Appellant  must  file  undertaking  within  five  days. 

942.  Undertaking  on  appeal  from  a  money  judgment 

943.  Appeal  from  a  jadgment  for  delivery  of  documents. 

944.  Appeal  from  a  judgment  directing  the  execution  of  a  convey- 

ance, etc. 

945.  Undertaking  on  appeal  concerning  real  property. 

946.  Stay  of  proceedings.    The  security  on  appeal  may  be  limited 

in  the  case  of  an  ezecution,  etc. 
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SsoTioif  947.  Undertaking  may  be  in  one  instrament  or  Beveral. 

948.  Justifioation  of  sureties  on  undertaking  on  appeal. 

949.  Undertakings  in  eases  not  speeified. 

950.  What  papers  to  be  used  on  an  appeal  horn  the  judgmenL 

951.  Whi^t  papers  used  on  appeals  from  orders,  except  orders 

granting  or  refusing  new  trials. 

952.  What  papers  to  be  used  on  an  appeal  ftrom  an  order  granting 

or  refusing  a  new  trial. 

953.  Copies  and  undertakings,  how  certified. 

954.  When  appeal  may  be  dismissed.    When  not. 

955.  What  may  be  reviewed  on  an  appeal  fVom  judgment 

956.  Remedial  powers  of  an  appellate  court. 

957.  On  judgment  on  appeal,  remittitur  must  be  certified  to  the 

clerk  of  the  court  below* 

958.  Provisions  of  this  chapter  not  applicable  to  appeals  to  county 

courts. 

Judgment  Sbo.  936.    (§  833)  A  jad^ment  or  order  in  a  civil  ac- 

and  orders  ^^^  y         J       e> 

mavbe         tion,  oxcept  wben  expressly  made  final  by  this  code,  may 
be  reviewed  as  prescribed  in  this  title, and  not  otherwise. 

Orders  made  Seo.  937.  (§  ^^4.)  An  Order  made  out  of  court,  with- 
withou?*"*'  out  notice  to  the  adverse  party,  may  be  vacated  or  modi- 
Kwiewed  fiod,  without  uoticc,  by  the  judge  who  made  it;  or  may 
bythejudge,  |^^  vacated  or  modified  on  notice,  in  the  manner  in  which 

other  motions  are  made. 


Paru  Sbo.  938.     (§  835.)  Any  party  aggrieved  may  appeal  in 

S^i^^.    the  cases  prescribed  in  this  title.    The  party  appealing  is 
^Zf      known  as  the  appellant,  and  the  adverse  party  as  the 
respondent. 

Within  what  Seo.  939.  (§  336.)  An  appeal  may  be  taken  : 
ma^beto^en  1.  From  a  final  judgment  in  an  action  or  special  pro- 
ceeding commenced  in  the  court  in  which  the  same  is  ren- 
dered, within  one  year  after  the  entry  of  judgment. 
But  an  exception  to  the  decision  or  verdict,  on  the  ground 
that  it  is  not  supported  by  the  evidence,  cannot  be  re- 
viewed on  an  appeal  from  the  judgment,  unless  the  appeal 
is  taken  within  sixty  days  after  the  rendition  of  the  judg- 
ment. 

2.  From  a  judgment  rendered  on  an  appeal  from  an 
inferior  court,  within  ninety  days  after  the  entry  of  such 
judgment. 

8.  From  an  order  granting  or  refusing  a  new  trial ; 
from  an  order  granting  or  dissolving  an  injunction ;  from 
an  order  refusing  to  grant  or  dissolve  an  injunction  ;  from 
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an  order  dissolving  or  refasing  to  dissolve  an  attachment ; 
from  an  order  granting  or  refusing  to  grant  a  change  of 
the  place  of  trial ;  from  any  special  order  made  after  final 
jadgment,  and  from  an  interlocutory  judgment  in  actions 
for  partition  of  real  property,  within  sixty  days  after  the 
order  Or  interlocutory  judgment  is  made  and  entered  in  the 
minutes  of  the  court  or  filed  with  the  clerk. 

Sec.  940.    (§837.)  The  appeal  is  taken  by  filing  with   Appeal,  how 
the  clerk  of  the  court,  with  whom  the  judgment  or  order 
appealed  from  is  entered,  a  notice  stating  the  appeal  from 
the  same,  or  some  specific  part  thereof,  and  serving  a  copy 
of  the  notice  upon  the  adverse  party  or  his  attorney. 

Sec.  941.    (§  348 )  To  render  an  appeal  effectual   for  Appoiiant 
any  purpose,  a  written  undertaking  must  be  executed   SiidertakiDg 
on    the   part  of   the   appellant,   by  at  least    two  sure-  Jjj5!"*^* 
ties,  to  the  effect  that  the  appellant  will  pay  all  damages 
and  costs  which   may  be  awarded  against  him  on  the 
appeal,  not  exceeding  three  hundred  dollars;  or  that  sum 
must  be  deposited  with  the  clerk  with  whom  the  judgment 
or  order  was  entered,  to  abide  the  event  of  the  appeal. 
Such  undertaking  must  be    filed  or  such  deposit  made 
with  the  clerk  within  five  days  after  the  notice  of  appeal 
is  filed. 

Seo.  942.    (§849.)  If  the  appeal  be  from  a  judgment  or   undertaking 
order  directing  the  payment  of  money,  it  does  not  stay  fi^^if^ney 
the  execution  of  the  judgment  or  order,  unless  a  written  ^'*^«°**°* 
undertaking  be  executed  on  the  part  of  the  appellant,  by 
two  or  more  sureties,  to  the  effect  that  they  are  bound  in 
double  the  amount  named  in  the  judgment  or  order;  that 
if  the  judgment  or  order  appealed   from,  or  any  part 
thereof,  be  affirmed,  the  appellant  will  pay  the  amount 
directed  to  be  paid  by  the  judgment  or  order,  or  the  part 
of  snch  amount  as  to  which  the  judgment  or  order  is 
affirmed, -if  affirmed   only  in  part,  and  all  damages  and 
costs  which  may  be  awarded  against  the  appellant  upon  . 
the  appeal.     When  the  judgment  or  order  appealed  from 
is  made  payable  in  a  specified  kind  of  money  or  currency, 
the  undertaking  required  by  this  section  must  be  drawn 
and  made  payable  in  the  same  kind  of  money  or  currency 
specified  in  such  judgment. 
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AppoRi  from  Seo.  943.  (§350.)  If  the  judgment  or  order  appealed 
fordfii^e^  from  direot  the  aBsi^nment  or  delivery  of  doouments  or 
amen  p^pg^j^al  property,  the  exeontioD  of  the  judgment  or 
order  eannot  bo  stayed  by  appeal,  unless  the  things  re- 
quired to  be  assigned  or  delivered  be  plaoed  in  the  custody 
of  suoh  officer  or  receiver  as  the  court  may  appoint;  or 
unless  an  undertaking  be  entered  into  on  the  part  of  the 
appellant,  with  at  least  two  sureties,  and  in  such  amount 
as  the  court,  or  the  judge  thereof,  or  county  judge,  may 
direct,  to  the  effect  that  the  appellant  will  obey  the  ordor 
of  the  appellate  court  upon  the  appeal. 

Appeal  from       Seo.  944.    (§  351.)  If  the  judgment  or  order  appealed 

directing  the  from  direct  the  execution  of  a  conveyance  or  other  instru- 

aoonTcy.       mcut,  the  cxccution  of  the  judgment  or  order  cannot  be 

'     *      stayed  by  the  appeal  until  the  instrument  is  executed  and 

deposited  with  the  clerk  with  whom  the  judgment  or 

order  is  entered,  to  abide  the  judgment  of  the  appellate 

court. 

Undertaking  Sec.  945.  (§  352.)  If  the  judgment  or  order  appealed 
concerning^  from  dii'cct  the  salc  or  delivery  of  possession  of  real  prop- 
erty, the  execution  of  the  same  cannot  be  stayed,  unless 
a  wntten  undertaking  be  executed  on  the  part  of  the 
appellant,  with  two  or  more  sureties,  to  the  effect  that 
during  the  possession  of  such  property  by  the  appellant, 
he  will  not  commit,  or  suffer  to  be  committed,  any  waste 
thereon,  and  that  if  the  judgment  be  affirmed,  he  will  pay 
the  value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal  until  the  delivery  of  possession 
thereof,  pursuant  to  the  judgment  or  order,  not  exceeding 
a  sum  to  be  fixed  by  the  judge  of  the  court  by  which  the 
judgment  was  rendered  or  order  made,  and  which  must 
be  specified  in  the  undertaking.  When  the  judgment  is 
for  the  sale  of  mortgaged  premises,  and  the  payment  of  a 
deficiency  arising  upon  the  sale,  the  undertaking  must 
also  provide  for  the  payment  of  such  deficiency. 


realpropertj 


Stajof  pro.  Sec.  946.  (§  353.)  Whenever  an  appeal  is  perfected,  as 
***'^*'*  provided  in  the  preceding  sections  of  this  chapter,  it  stays 
all  further  proceedings  in  the  court  below  upon  the  judg- 
ment or  order  appealed  from,  or  upon  the  matters  em- 
braced therein ;  but  the  court  below  may  proceed  upon 
any  other  matter  embraced  in  the  action  and  not  affected 
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by  the  order  appealed  from.    And  the  court  below  ipay,  The  security 
in  its  discretion,  dispense  with  or  limit  the  secarity  re-  maybeiim- 
quired  by  this  chapter,  when  the  appellant  is  an  execator,  ca«e  of  an 
administrator,  trustee  or  other  person  acting  in  another's  etc. 
right.    An  appeal  from  an  order  dissolving  an  attachment 
does  not  continue  in  force  an  attachment,  unless  an  under- 
taking be  executed  and  filed  on  the  part  of  the  appellant, 
by  at  least  two  sureties,  in  double  the  amount  of  the  debt 
claimed  by  him,  that  the  appellant  will  pay  all  costs  and 
damages' which  the  respondent  may  sustain  by  reason  of 
the  attachment,  in  case  the  order  of  the  court  below  be 
sustained ;   and  unless,  also,  notice  of  the  appeal  be  given 
within  five  days  after  the  entry  of  the  order  appealed 
from,  and  such  appeal  be  perfected,  and  the  undertaking 
in  this  section  mentioned  be  filed  within  five  days  there- 
after. 

Seo.  947.    (§  354.)  The  undertakings  prescribed  by  sec-  umiertakiiig 

tions  nine  hundred  and  forty-one,  nine  hundred  and  forty-  to^menT*^ 

two,  nine  hundred  and  forty-three,  and  nine  hundred  and  ^"^ 
\         forty-five,  may  be  in  one  instrument  or  several,  at  the 

option  of  the  appellant.  # 

8x0.  948.  (§  855.)  The  adverse  party  may  except  to  ji»tMc«tiMi 
the  snflBcioncy  of  the  sureties  to  the  undertaking  or  un-  ^d^kui^ 
dertakings  mentioned  in  sections  nine  hundred  and  forty-  ^"•pp^- 
one,  nine  hundred  and  forty-two,  nine  hundred  and  forty- 
three,  and  nine  hundred  and  forty-five,  at  any  time  within 
thirty  days  after  the  filing  of  such  undertaking ;  and 
unless  they  or  other  sureties,  within  twenty  days  after 
the  appellant  has  been  served  with  notice  of  such  ex- 
ception, justify  before  a  judge  of  the  court  below,  a 
county  judge  or  county  clerk,  upon  five  days  notice  to 
the  appellant,  execution  of  the  judgment  or  decree  ap- 
pealed from  is  no  longer  stayed ;  and  in  all  cases  whore 
an  undertaking  is  required  on  appeal  by  the  provisions  of 
this  title,  a  deposit  in  the  court  below  of  the  amount  of 
the  judgment  appealed  from,  and  three  hundred  dollars 
in  addition,  is  equivalent  to  filing  the  undertaking;  and  in 
all  cases  the  undertaking  or  deposit  may  be  waived  by 
the  written  consent  of  the  respondent. 

29 
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undertak-  Seg.  949.  (§  356.)  Id  casos  DOt  providcd  for  id  sectioos 
nofapecified.  1)106  hundred  and  forty  two,  nine  handred  and  forty* 
three,  nine  hundred  and  forty-four,  and  nine  hundred  and 
forty-five,  the  perfecting  of  an  appeal  by  giving  the  under- 
taking or  making  the  deposit  mentioned  in  section  nine 
hundred  and  forty-one,  stays  proceedings  in  the  court 
below  upon  the  judgment  or  order  appealed  from,  except 
where  it  directs  the  sale  of  perishable  property ;  in  which 
case,  the  court  below  may  order  the  property  to  be  sold 
and  the  proceeds  thereof  to  be  deposited  to  abide  the 
judgment  of  the  appellate  court. 

^^JKT"  ^^^'  ®^^'  (§  ^^Q-)  On  an  appeal  from  a  final  judgment, 
an  appeal  tho  appellant  must  furnish  the  court  with  a  copy  of  the 
Judgment,  notico  of  appeal,  the  pleadings,  or  amended  pleadings, 
which  form  the  issues  tried  in  the  case,  tho  judgmenty 
bills  of  exception  and  such  other  parts  of  the  judgment 
roll,  and  no  more,  as  are  necessary  to  present  or  explain 
the  points  relied  on. 

SfoS*^"      ^^^'  ^^^'    (§^^®-)  On  appeal  from  a  judgment  rendered 
iipDeais  fw>m  qu  an  apfcal,  or  from  an  order,  except  an  order  granting 

orcierSf  ex— 

oept  orders     or  rcfusini?  a  new  trial,  the  appellant  must  furnish  the 

granting  or  **  '  a  * 

wftidng  new  court  with  a  copy  of  the  notice  of  appeal,  the  judgment  or 
order  appealed  from  and  of  the  bill  of  exceptions  relating 
thereto. 


tiiak. 


What  papers       SsG.  952.    On   an   appeal  from  an  order  granting  or 

an  appeal       refusing  a  new  trial,  the  appellant  must  furnish  the  court 

der  granting  with  a  copy  of  the  uoticc  of  motiou  for  new  trial  and  of 

liewMai!^*  appeal,  and  of  the  statement  provided  for  in  section  six 

hundred  and  sixty-one,  and  of  all  the  pleadings,  papers, 

bills  of  exception  and  affidavits  referred  to  and  made  part 

of  such  statement. 

cjg"^?         S*^-  ^^^'    (§  ^^O  T*^®  copies  provided  for  in  the  last 
ing8,  how      three  sections  must  be  certified  to  be  correct  by  the  clerk 
or  the  attorneys,  and  must  be  accompanied  with  a  certifi- 
cate of  the  clerk  that  an  undertaking  on  appeal,  in  due 
form,  has  been  properly  filed. 

wbeiiH>p<Mi       Sec.  954.    (§  346.)  If  the  appellant  fails  to  furnish  the 

BsaT  be 

dismissed.      requisite  papers,  the  appeal  maybe  dismissed;    but  no 
appeal  can  be  dismissed  for  insufficiency  of  the  notice  of 


I 
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appeal  or  undertaking  thereon,  if  a  good  and  safficient 
undertaking,  approved  by  a  justice  of  the  supreme  court, 
be  filed  in  the  supreme  court  before  Hhe  hearing  upon 
motion  to  dismiss  the  appeal. 

Seo.  955.    Upon  an  appeal  from  a  judgment,  the  court  wb.itmar 

may  review  the  verdict  or  decision,  if  excepted  to,  or  any  onara^peai 

intermediate  order,  if  excepted    to,  which  involves  the  iSnt.    *" 
merits  or  necessarily  affects  the  judgment. 

Sio.  956.     When  the  judgment  or  order  is  reversed  or  itemecuai 
modified,  the  appellate  court  may  make  complete  restitu-  i^^iuuf '^^ 
tion   of  all  property  and  rights  lost  by  the  erroneous  ^^^^ 
judgment  or  order;  and  when  it  appears  to  the  appellate    - 
court  that  the  appeal  was  made  for  delay,  it  may  add  to 
the  costs  such  damages  as  may  be  just. 

Sec.  957.     (§  358.)   When  judgment  is  rendered  upon  onjudgment 
the  appeal,  it  must  be  certified  by  the  clerk  of  the  supreme  nmutuur 
court  to  the  clerk  with  whom  the  judgment  roll  is  filed,  ^rnflejto 
or  the  order  appealed  from  is  entered.    In  cases  of  appeal  thecmirt^ 
from  the  judgment,  the  clerk  with  whom  the  roll  is  filed 
must  attach  the  certificate  to  the  judgment  roll,  and  enter 
a  minute  of  the  judgment  of  the  supreme  court  on  the 
docket,  against  the  original  entry.    In  cases  of  appeal 
from  an  order,  the  clerk  must  enter  at  length  in  the  rec- 
ords of  the  court  the  certificate  received,  and   minute 
against  the  entry  of  the  order  appealed  from,  a  reference 
to  the  certificate,  with  a  brief  statement  that  such  order 
has  been  affirmed,  reversed  or  modified  by  the  supreme 
court  on  appeal. 


Seo   958.    The  provisions 
to  appeals  to  county  courts. 


of  this  chapter  do  not  apply  J5~,J2f°°" 

chapter  nc 
applicable 
toi^peals 
to  county 
"  courts. 


CHAPTBK  II. 


APPEALS  FROM  DISTRICT  COURTS. 


Skctior  063.  When  an  appeal  may  be  taken. 

Seo.  963.  (§  347.)  An  appeal  may  be  taken  to  the  ^^"^a 
supreme  courts  from  the  district  courts,  in  the  following  betaken, 
cases : 
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1.  From  a  final  judgment  entered  in  an  action  or  special 
proceeding  commenced  in  those  coarts,  or  brought  into 
those  courts  from  Other  courts. 

2.  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolving  an  injunction;  from 
an  order  refusing  to  grant  or  dissolve  an  injunction;  from 
an  order  dissolving,  or  refusing  to  dissolve,  an  attachment ; 
from  an  order  changing,  or  refusing  to  change,  the  place  of 
trial;  from  any  special  order  made  after  final  judgment, 
and  from  such  interlocutory  judgment  in  actions  for  par- 
tion  sii  determines  the  rights  and  interests  of  the  respec- 
tive parties,  and  directs  partition  to  be  made. 


CHAPTER  III. 

APPEALS  FROM   COUNTY  COURTS. 
BxcnoK  966.    When  mfty  be  taken. 

When  may  SsG.  966.  (§  859.)  An  appeal  may  be  taken  to  the 
supreme  court,  from  the  county  courts,  in  the  following 
cases : 

1.  From  a  final  judgment  in  an  action  of  forcible  entry 
and  detainer;  in  an  action  to  prevent  or  abate  a  nuisance; 
in  a  proceeding  in  insolvency;  and  in  any  special  pro- 
ceeding. 

2.  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolving,  or  an  order  refusing 
to  grant  or  dissolve,  an  injunction ;  from  an  order  chang- 
ing, or  i*efusing  to  change,  the  place  of  trial;  and  from 
any  special  order^made  after  final  judgment  in  the  cases 
in  this  section  before  enumerated. 


CHAPTER  IV. 

APPEALS  FROM  PROBATE  COURTS. 

Section  969.  When  jmay  be  taken. 

970.  Ezeontora  and  administraton  not  reqnirod  to  gire  undertak- 

ing on  appeal. 

971.  Acts  of  acting  administrator,  etc.,  not  invalidated  by  reversal 

of  order  appointing  him. 
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Sxo.  969.    An  appeal  may  be  taken  to  the  snpreme  whenmny 
court,  from  a  judgment  or  order  of  the  probate  court —       ^  ^^^^' 

1.  Granting  or  revolting   letters   testamentary,  or   of 
administration  or  of  guardianship. 

2.  Admitting,  or  refusing  to  admit,  a  wHl  to  probate.    . 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or  re- 
voking the  probate  thereof. 

4.  Against  or  in  favor  of  setting  apart  property,  or 
making  an  allowance  for  a  widow  or  child. 

5.  Against  or  in  favor  of  directing  the  sale  or  convey- 
ance of  real  property. 

6.  Settling  an  account  of  an  executor  or  administrator, 
or  guardian. 

7.  Refusing,  declaring,  allowing  or  directing  the  pay- 
ment of  a  debt,  claim,  legacy  or  distributive  share. 

Sec.  970.    When  an  executor  or  administrator  who  has  sxecaton 
given  an  official  undertaking  appeals  from  a  judgment  or  SmtonTot^ 
order  of  the  probate  court  made  in  the  proceedings  had  ^^under. 
upon  the  estate  of  which  he  is  administrator  or  executor,  J^p^.®" 
his  official  undertaking  stands  in  the  place  of  an  under- 
taking on  appeal,  and  the  sureties  therein  are  liable  as  on 
such  undertaking 


Sec.  971.  When  the  order  or  decree  appointing  an  exe-  Acts  of  act- 
on tor  or  administrator,  or  guardian,  is  reversed  on  appeal,  trator,°eu; , 
all  lawful  acts  in  administration  upon  the  estate  performed  Sated  U 
by  such  executor  or  administrator,  or  guardian,  if  he  has  orderap-^ 
qualified,  are  as  valid  as  if  such  order  or  decree  had  been  p^**"****™ 
affirmed. 


CHAPTER  V. 

APPEALS  TO  COUNTY  COUaTS. 

Sbctxox  974.  Appeal  from  judgment  of  jnstioes'  or  police  courto. 

975.  Party  appealing  on  qaestions  of  law  alone  mast  prepare  a 

statement.    Settlement  of  statement. 

976.  If  the  appeal  be  upon  questions  of  fact,  or  of  law  and  fact, 

no  statement  need  be  made. 

977.  Upon  the  appeal,  the  justice  must  transmit  the  ease  to  the 

eonntj  court. 

978.  Undertaking  on  appeal.    Justification  of  sureties. 

979.  On  filing  undertaking,  execution  must  be  stayed. 

980.  Miscellaneous  prorisions  on  triab  in  county  courts. 
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Appeal  from  Sko.  974.  (§624.)  Any  party  dissatisfied  with  a  jadg- 
juaUcM^or*'  moDt  Tendered  in  a  civil  action  in  a  police  or  justice's 
poiiMoourts.  g^^j.^.^  ^^y  appeal  therefrom  to  the  county  court  of  the 

county,  at  any  time  within  thirty  days  afler  the  rendition 
of  the  judgment.  The  appeal  is  taken  by  filing  a  notice  of 
appeal  with  the  justice  or  judge,  and  serving  a  copy  on 
the  adverse  party.  The  notice  must  state  whether  the 
appeal  is  taken  from,  the  whole  or  a  part  of  the  judgment, 
and  if  from  a  part,  what  part,  and  whether  the  appeal  is 
taken  on  questions  of  law  or  fact,  or  both. 

partyap.  Sec.  975.    (§  626.)  When  a  party  appeals  to  the  county 

qneit%Tof  court  On  qucstious  of  law  alone,  he  must,  within  ten  days 

D^n^rpi^pare  from  the  rendition  of  judgment,  prepare  a  statement  of 

astatement.  ^^^  ^^^^  ^^^  gj^  ^^^^  Bame  with  the  justicc  Or  judgo.     The 

statement  must  contain  the  grounds  upon  which  the 
party  intends  to  rely  on  the  appeal,  and  so  much  of  the 
evidence  as  may  be  necessary  to  explain  the  grounds,  and 
no  more.  Within  ten  days  after  he  receives  notice  that 
the  statement  is  filed,  the  adverse  party,  if  dissatisfied 
fettioment  with  the  samc,  may  file  amendments.  The  proposed  state- 
ment  and  amendments  must  be  settled  by  the  justice  or 
judge,  and  if  no  amendments  be  filed,  the  original  state- 
ment stands  as  adopted.  The  statement  thus  adopted  or 
as  settled  by  the  justice  or  judge,  with  a  copy  of  the 
docket  of  the  justice  or  judge,  and  all  motions  filed  with 
him  by  the  parties  during  the  trial,  and  the  notice  of 
appeal,  may  be  used  on  the  hearing  of  the  appeal  before 
the  county  court. 

irthe  appeal       Sbo.  976.    (§  626  )  Whcu  a  party  appeals  to  the  county 
quetitiouAof    court  ou  Guestions  of  fact,  or  on  questions  of  both  law 

met   or  of 

1  iw  nnci  fHct,  and  fact-,  no  statement  need  be  made,  but  the  action  must 

n )  Biatemcnt    ,  ,     -  .        , 

Qjodbumado  be  tried  anew  m  the  county  court. 

Upon  tho  Sec.  977.    (§  627.)  Upon  receiving  the  notice  of  appeal 

appttRi  ^  tn6  <il/»/»l..  .*  « 

justice  mu«.t  and  on  payment  of  the  fees  of  the  justice  or  ludsre,  and 
cMf  tothe  ^  fihng  an  undertaking  as  required  in  the  next  section,  and 
after  settlement  or  adoption  of  statement,  if  any,  the  jus- 
tice or  judge  must,  within  five  days,  transmit  to  the  clerk 
of  the  county  court:  if  the  appeal  be  on  questions  of  law 
alone,  a  certified  copy  of  his  docket,  the  statement  as 
admitted  or  as  settled,  the  notice  of  appeal  and  the  under- 


couDtj  court 
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taking  filed  ;  ori  if  the  appeal  be  on  questions  of  fact,  or 
both  law  and  faot,  a  certified  copy  of  his  docket,  the 
pleadings,  all  notices,  motions  and  other  papers  filed  in 
the  cause,  the  notice  of  appeal  and  the  undertaking  filed ; 
and  the  justice  or  judge  may  be  compelled  by  the  county 
court,  by  an  order  entered  upon  motion,  to  transmit  such 
papers,  and  may  be  fined  for  neglect  or  refusal  to  trans- 
mit the  same.  A  certified  copy  of  such  order  may  be 
served  on  the  justice  or  judge  by  the  party  or  his  attor- 
ney. In  the  county  court,  either  party  may  have  the 
benefit  of  all  legal  objections  made  in  the  justice's  or  po- 
lice court. 

Seo.  978.  (§  628.)  An  appeal  from  a  justice's  or  police  undertakios 
court  is  not  effectual  for  any  purpose,  unless  an  under-  ^^^ 
taking  be  filed,  with  two  or  more  sureties,  in  the  sum  of 
one  hundred  dollars,  for  the  payment  of  the  costs  on  the 
appeal ;  or,  if  a  stay  of  proceedings  be  claimed,  in  a  sum 
equal  to  twice  the  amotint  of  the  judgment,  including 
costs,  when  the  judgment  is  for  the  payment  of  money  3 
i  or  twice  the  value  of  the  property,  including  costs,  when 

the  judgment  is  for  the  recovery  of  specific  personal  prop- 
erty, and  must  be  conditioned,  when  the  action  is  for  the 
recovery  of  money,  that  the  appellant  will  pay  the  amount 
of  the  judgment  appealed  from  and  all  costs,  if  the  appeal 
be  withdrawn  or  dismissed,  or  the  amount  of  any  judg- 
ment and  all  costs  that  may  be  recovered  against  him  in 
the  action  in  the  county  court.  When  the  action  is  for 
the  recovery  of  specific  personal  property,  the  undertak-  * 
ing  must  be  conditioned  that  the  appellant  will  pay  the 
judgment  and  costs  appealed  from,  and  obey  the  order  of 
tho  court  made  therein,  if  the  appeal  be  withdrawn  or 
dismissed,  or  any  judgment  and  costs  that  may  be  recov- 
ered against  him  in  said  action  in  the  county  court,  and 
will  obey  any  order  made  by  the  court  therein.  A  deposit 
of  the  amount  of  the  judgment,  including  all  costs  appealed 
from,  or  of  the  value  of  the  property,  including  all  costs 
iQ  actions  for  the  recovery  of  specific  personal  property, 
with  the  justice  or  judge,  is  equivalent  to  the  filing  of  the 
undertaking;  and  in  such  cases  the  justice  or  judge  must 
transmit  the  money  to  the  clerk  of  the  county  court,  to 
be  by  him  paid  out  on  the  order  of  the  court.  The  ad-  Justification 
verse  party  may  except  to  the  sufficiency  of  the  sureties      "'^ 
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within  five  days  after  the  filing  of  the  undertaking,  and 
unless  they  or  other  sureties  justify  before  the  justice  or 
judge  before  whom  the  appeal  is  taken,  within  five  days 
thereafter,  upon  notice  to  the  adverse  party,  to  the 
amounts  stated  in  their  affidavits,  the  appeal  must  be. 
regarded  as  if  no  such  undertaking  had  been  given. 

Sec.  979.  (§  629.)  If  an  execution  be  issued,  on  the  fil- 
ing of  the  undertaking  staying  proceedings,  the  justice 
or  judge  must,  by  order,  direct  the  officer  to  stay  all  pro- 
ceedings on  the  same.  Such  officer  must,  upon  payment 
of  his  fees  for  services  rendered  on  the  execution,  there- 
upon relinquish  all  property  levied  upon  and  deliver  the 
same  to  the  judgment  debtor,  together  with  all  moneys 
collected  from  sales  or  otherwise.  If  his  fees  be  not  paid, 
the  officer  may  retain  so  much  of  the  property  or  pro- 
ceeds thereof  as  may  bo  necessary  to  pay  the  same. 

Sec.  980.  (§  367.)  Upon  an  at>peal  heard  upon  a  state- 
ment of  the  case,  the  county  court  niay  review  all  orders 
affecting  the  judgment  appealed  from,  and  may  set  aside 
or  confirm,  or  modify,  any  or  all  of  the  proceedings  subse- 
quent to,  and  dependent  upon,  such  judgment,  and  may,  if 
necessary  or  proper,  order  a  new  trial.  When  the  actioQ 
is  tried  anew,  on  appeal,  the  trial  must  be  conducted,  in 
all  respects,  as  trials  in  the  district  court.  The  provisions 
of  this  code  as  to  changing  the  place  of  trial,  and  all  the 
provisions  as  to  trials  in  the  district  court,  are  applicable 
to  trials  on  appeal  in  the  county  court.  For  a  failure  to 
prosecute  an  appeal,  or  unnecessary  delay  in  bringing  it 
to  a  hearing,  the  county  court,  after  notice,  may  order  the 
appeal  to  be  dismissed.  Judgments  rendered  in  the 
county  court  on  appeal  have  the  same  force  and  effect, 
and  may  be  enforced  in  the  same  manner,  as  judgments 
in  actions  commenced  in  the  district  couf  t. 
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TITLE   XIV. 

OP  THE  TRANSFER  OP  ACTIONS  PROM  THE  STATE  TO  UNITED 

STATES  COURTS. 

Sicnoir  984.  Transfer  of  suits  from  state  to  United  States  oonrts. 

985.  Jadgment  of  the  sopreme  court  of  this  state,  when  may  be 

reviewed,  on  error,  to  the  supreme  court  of  the  United 
States. 

986.  Stay  of  proceedings  until  writ  of  error  can  be  served. 

Sec.  984.    If  a  suit  is  commenced  in  any  court  of  this  Transfer  of 
state,  against  an  alien,  or  by  a  citizen  of  this  state  against  state  to  u.s. 
a  citizen   of  another  state,  and  the   matter  in  dispute  ^" 
exceeds  the  sum  or  value  of  five  hundred  dollars,  exclu- 
sive of  costs,  and  the  defendant,  at  the  time  of  entering 
his  appearance  in  such  court  of  this  state,  files  a  petition 
for  the  removal  of  the  cause  for  trial  into  the  next  circuit 
court  of  the  United  States,  or  district  court  of  the  United 
States,  having  the  powers  and  jurisdiction  of  a  circuit 
court,  to  be  held  in  the  district  where  the  suit  is  pending, 
aiid  offer  good  and  sufficient  surety  for  his  entering  in  such 
court,  on  the  first  day  of  its  session,  copies  of  the  plead- 
ings and  process  against  him,  the  court  in  which  the  action 
is  pending  must  proceed  no  further  in  the  cause,  but  trans- 
fer it  to  such  United  States  court. 

Statutes  of  1855,  p.  80. 

Sec.  085.    A  final  judgment  of  the  supreme  court  of  Judgment  of 
this  state*  in  which  is  drawn  in  question  the  validity  of  a  conitoftbis 
treaty  or  statute  of,  or  an  authority  exercised  under,  the  maybe^re-" 

Tiawed    on 

United  States,  and  the  decision  is  against  their  validity  ;  error,  to  the 
in  which  is  drawn  in  question  the  validity  of  a  statute  of,  ^^^u.s. 
or  an  authority  exercised  under,  this  state,  on  the  ground 
of  their  being  repugnant  to  the  constitution,  treaties  or 
laws  of  the  United  States,  and  the  decision  is  in  favor  of 
their  validity;  in  which  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  constitution  of  the  United 
States,  or  of  a  treaty,  or  of  a  statute  of,  or  commission 
held  und  r  the  United  States,  and  the  decision  is  against 
the  title,  right,  privilege  or  exemption  specially  sot  up  or 
claimed  by  either  party,  under  such  clause  of  the  consti- 

80 
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tntion,  treaty,  statute  or  coinmission,  maybe  removed  by 
writ  of  error  to,  and  be  re-exiimined  and  reversed  or 
affirmed  in,  the  supreme  court  of  the  United  States,  in  the 
manner  prescribed  by  the  laws  of  the  United  States;  and 
upon  the  issuing  and  service  of  such  writ  of  error,  the 
chief  justice  or  any  judge  of  the  court  rendering  or  pass- 
ing the  judgment  or  decree  complained  of,  upon  being 
applied  to  by  the  plaintiff  in  error,  or  his  attorney,  must 
sign  the  requisite  citation  to  the  adverse  party. 

Statutes  of  1855,  p.  80. 

Stay  of  pro.  Sso.  086.  After  such  judgment  has  been  rendered  in 
unti/wTit  of  the  supreme  court,  if  the  party  against  whom  the  decision 
ti^d^^  has  been  made,  within  ten  days  thereafter,  file  notice,  in 
writing,  with  the  clerk,  of  his  intention  to  remove  the 
cause,  by  writ  of  error,  to  the  supreme  court  of  the  United 
States,  and  offers  sufficient  security,  to  be  approved  by 
the  judge  of  the  supreme  court,  for  the  prosecution  of 
such  writ  of  error,  the  supreme  court,  or  any  justice 
thereof  at  chambers,  must  stay  all  proceedings  for  such 
time,  not  exceeding  four  months,  to  be  fixed  by  the  court 
or  judge,  as  will  be  sufficient  to  enable  such  party  to  apply 
for  and  serve  his  writ  of  error  in  the  mode  prescribed  by 
the  laws  of  the  United  States ;  and  upon  the  receipt  of 
such  writ  of  error,  the  clerk  of  the  court  in  which  the 
record  may  be,  and  to  which  the  writ  may  be  directed, 
must  make  return  thereto,  and  send  up  the  record  or  a 
transcript,  without  the  necessity  of  any  other  or  further 
order  or  authority  whatsoever. 

Statutes  of  1855,  p.  80. 


TITLE   XV. 

OF  MISCELLANEOUS  PROVISIONS. 

Chapter  I.  Proceedings  against  joint  debtors. 

II.   Offer  of  the  defendant  to  compromise, 

III.  Inspection  of  writings. 

IV.  Motions  and  orders, 

V.  Notices^  and  filing  and  service  of  papers. 
VI.   Of  costs, 
VII.  General  provisions. 
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CHAPTER  I. 

PROCEEDINQS  AGAINST  JOINT  DEBTORS. 

SscnoR  989.  Parties  not  sammoned  in  action  on  joint  contraet  ma/  be 
summoned  after  jadgment. 

990.  Summons  in  that  qfoe,  what  to  contain  and  how  served. 

991.  Affidavit  to  aooompany  summons. 

992.  Answer,  when  filed  and  what  it  ma/  eontain. 

993.  What  constitute  the  pleadings  in  the  case. 

994.  Issues,  how  tried.    Verdict,  what  to  he. 

Seo.  989.     (§  868.)    When   a  jadgment    is  recovered  parties  not 
against  one  or  more  of  several  persons,  jointly  indebted  lection  on 
upon  an  obligation,  by  proceeding,  as  provided  in  section  tr^tmaybe 
foar  hundred  and  thirteen,  those  who  were  not  originally  SlStorjodg! 
served  with  the  summons,  and  did  not  appear  to  the  ac-  °^^^' 
tion,  may  be  sammoned  to  show  cause  why  they  should 
not  be  bound  by  the  judgment,  in  the  same  manner  as 
though  they  had  been  originally  served  with  the  sum- 
mons. 

Seo.  990.    (§369.)  The  summons,  as  provided  in  the  BummoDsiD 
last  section,  must  describe  the  judgment,  and  require  the  ^^hat^oon- 
person  summoned  to  show  cause  why  ho  should  not  be  h^J^ed. 
bound' by  it,  and  must  be  served  in  the  same  manner  and 
returnable  within  the  same  time  as  the  original  summons. 
It  is  not  necessary  to  file  a  new  complaint. 


Sec.  991.    (§370.)  The  summons  must  be  accompanied  AindHTitto 
4)y  an  affidavit  of  the  plaintiff,  his  agent,  representative  J^monsT 
or  attorney,  that  the  judgment,  or  some  part  thereof, 
remains  unsatisfied,  and   must  specify  the  amount  due 
thereon. 

Sec.  992.    (§  371.)  Upon  such  summons,  the  defendant  Answer, 
may  answer  within  the  time  specified  therein,  denying  l^dwhatit 
the  judgment  or  setting  up  any  defence  which  may  have  °**^°°° 
arisen  subsequently ;  or  he  may  deny  his  liability  on  the 
obligation  upon  which  the  judgment  was  recovered,  ex- 
cept a  discharge  from  such  liability  by  the  statute  of  lim- 
itations. 

Seo.  993.     (§372.)    If  the  defendant,  in   his  answer,  n^iiat consti- 

.  1         .      .  in  1  •    .  tute  the 

deny  the  judgment,  or  set  up  any  defence  which  may  pleadings tn 
have  arisen  subsequently,  the  summons,  with  the  affidavit 
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annexed,  and  the  answer,  constitute  the  written  allega- 
tions in  the  case;  if  he  deny  his  liability  on  the  obligation 
upon  which  the  judgment  was  recovered,  a  copy  of  the 
original  complaint  and  judgment,  the  summons,  with  the 
affidavit  annexed,  and  the  answer,  constitute  such  written 
allegations. 

Seo.  994.  (§  373.)  The  issues  formed  may  be  tried  as 
in  other  cases;  but  when  the  defendant  denies,  in  his 
answer,  any  liability  on  the  obligation  upon  which  the 
judgment -was  rendered,  if  a  verdict  be  found  against  him 
it  must  be  for  the  amount  remaining  unsatisfied  on  such 
original  judgment,  with  interest  thereon. 


CHAPTER  II. 


OFFER  OF  THE  DEFENDANT  TO  COMPROMISE. 

Section  997.  Prooeedings  on  offer  of  the  defendant  to  compromise  after 

0nit  brought. 

« 

Proceedings        Seo.  997.    (§  390.)  The   defendant  may,  at  any  time 
defendant  to    beforo  the  trial  or  judgment,  serve  upon  the  plaintiff  an 
after  suit       offer  to  allow  judgment  to  bo  taken  against  him  for  the 
sum  or  property,  or  to  the  effect  therein  specified.    If 
the  plaintiff  accept  the  offer,  and  give  notice  thereof 
within  five  days,  he  may  file  the  summons,  complaint  and 
offer,  with  an  affidavit  of  notice  of  acceptance,  and  the 
clerk  must  thereupon  enter  judgment  accordingly.    If  the 
notice  of  acceptance   be  not  given,   the  offer  is  to  be 
deemed  withdrawn,  and  cannot  be  given  in  evidence;  and 
'     if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment, 
he  cannot  recover  costs,  but  must  pay  the  defendant's 
costs  from  the  time  of  the  offer. 


CHAPTER  III. 


INSPECTION   OF  WBITINQS. 


Section  1000.  K  party  may  demand  inspection  and  copy  of  a  book,  paper, 

etc. 
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Seo.  1000.    (§  446.)  Any  court  in  which  an  action  is  a  party  may 

^^  ^  •'  demand  in- 

pending,  or  a  judge  thereof,  or  a  county  judge,  may,  upon   8p«ction  and 

notice,  order  either  party  to  give  to  the  other,  within  a  book,  paper, 
specified  time,  an  inspection  and  copy^  or  permission  to 
take  a  copy,  of  any  book,  document  or  paper,  in  his  pos* 
session  or  under  his  control,  containing  evidence  relating 
to  the  merits  of  the  action  or  the  defence  therein.  If 
compliance  with  the.  order  be  refased,  the  court  may  ex- 
clude the  book,  document  or  paper  from  being  given  in 
evidence ;  or  if  wanted  as  evidence  by  the  party  applying, 
may  direct  the  jary  to  presume  it  to  be  such  as  he  alleges 
it  to  be;  and  the  court  may  also  punish  the  party  refus* 
ing,  for  a  contempt.  This  section  is  not  to  be  construed 
to  prevent  a  party  from  compelling  another  to  produce 
books,  papers  or  documents  when  ho  is  examined  as  a 
witness. 


CHAPTER  IV. 

MOTIONS  AND  ORDERS. 

Sbotzok  1003.  Order  and  motion  defined. 

1004.  Motions  and  orders,  where  made. 

1005.  Notice  of  motion,  at  what  time  to  be  given. 
1000,  Transfer  of  motions  and  orders  to  show  canse. 
1007.  Order  for  payment  of  moiley,  how  enforced. 

Sko.  1003.    (§515.)  Every  direction  of  a  court  or  judge  order  and 

made  or  entered  in  writing,  and  not  included  in  a  judg-  Sc^d^. 
ment,  is  denominated  an  order.    An  application  for  an 
order  is  a  motion. 

Sec.  1004.    (§  516.)  Motions  must  be  made  in  the  county  Motions 
in  which  the  action  is  pending,  or  in  an  adjoining  county  ^ennuide. 
in  the  same  judicial  district.    Orders  made  oat  of  court 
may  be  made  by  the  jadge  of  the  court  in  any  part  of  the 
state. 


be  giyen. 


Sec  1005.     (§517.)  When  a  written  notice  of  a  motion  Notice  of 
is  necessary,  it  must  be  given,  if  the  court  be  held  in  the  vhat^tlmeto 
same  district  with  both  parties,  five  days  before  the  time 
appointed  for  the  hearing;  otherwise,  ten  days;  but  the 
court,  or  judge,  or  county  judge,  may  prescribe  a  shorter 
time. 
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Sbo.  1006.  (§  518.)  When  a  notice  of  motion  is  given, 
or  an  order  to  show  cause  is  made  returnable  before  a 
judge  out  of  court,  and  at  the  time  fixed  for  the  motion, 
or  on  the  return  day  of  the  order,  the  judge  is  unable  to 
hear  the  parties,  the  matter  may  be  transferred  by  hia 
order  to  some  other  judge,  before  whom  it  might  originally 
have  been  brought. 


^mcntof  ^*^'  ^^^7*  Whenever  an  order  for  the  payment  of  a 
enforooi  ^'^  sum  of  moucy  is  made  by  a  court,  pursuant  to  the  provi- 
N.  s.  sions  of  this  code,  it  may  be  enforced  by  execution  in  the 

same  manner  as  if  it  were  a  judgment. 


CHAPTEB   V. 

NOTICES,   AND   FILING  AND  SERVICE  OF  PAPEBS. 

SBOTXOif  1010.  Notioes  and  papers,  how  served. 

1011.  When  and  how  served. 

1012.  Service  by  mail,  when. 

1013.  Service  by  mail,  how. 

1014.  Appearance.    Notices  after  appearance. 

1015.  Service  on  non-residents.    Where  a  party  has  an  attomej, 

service  shall  be  on  sach  attorney. 

1016.  Preceding  provisions  not  to  apply  to  proceeding  to  brini^ 

party  into  contempt. 
1017r  Service  by  telegraph. 

Notices  atMi^       Seo.  1010.     (§  519.)  Noticos  must  be  in  writing,  and 
■erred/         noticos  and  otber  papers  may  be  served  upon  the  party  or 

attorney  in  the  manner  prescribed  in  this  chapter,  when 

not  otherwise  provided  by  this  code. 


When  and 
how  served. 


Seo.  1011.  (§  520.)  The  service  may  be  personal,  by 
delivery  to  the  party  or  attorney  on  whom  the  service  is 
required  to  be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  his  office,  by  leaving  the  notice  or  ott^er  papers 
with  his  clerk  thelrein,  Or  with  a  person  having  charge 
thereof;  or  when  there  is  no  person  in  the  office,  by  leav- 
ing them,  between  the  hours  of  eight  in  the  morning  and 
six  in  the  afternoon,  in  a  conspicuous  place  in  the  office ; 
or  if  it  be  not  open  so  as  to  admit  of  such  service,  then  by 
leaving  them  at  the  attorney's  residence,  with  some  per- 
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BOD  of  suitable  ago  and  discretion ;  and  if  his  residence 
be  not  known,  then  by  patting  the  same,  inclosed  in  an 
envelop,  into  the  post-ofBce,  directed  to  such  attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  no- 
tice or  other  paper  at  his  residence,  between  the  hours  of 
eight  in  the  morning  and  six  in  the  evening,  with  some 
person  of  soitable  age  and  discretion ;  and  if  his  resi- 
dence be  not  known,  by  putting  the  same,  inclosed  in  an 
envelop,  into  the  post-office,  directed  to  such  party. 

Sec.   1012.     (§521.)  Service  by   mail   may  be  made,  service  by 
where  the  person  making  the  service,  and  the  person  on        ' 
whom  it  is  to  be  made,  reside  in  different  places,  between 
which  there  is  a  regular  communication  by  mail. 

Sec.  1013.  (§  522.)  In  case  of  service  by  mail,  the  no-  perriceby 
tice  or  other  paper  must  be  deposited  in  the  post-office,  ' 
addressed  to  the  person  on  whom  it  is  to  be  served,  at  his 
place  of  residence,  and  the  postage  paid.  And  in  such 
case,  the  time  of  service  must  be  increased  one  day  for 
every  twenty-five  miles  distance,  between  the  place  of 
deposit  and  the  place  of  address  3  provided,  that  service 
in  any  case  is  deemed  complete  at  the  end  of  ninety  days 
from  the  date  of  its  deposit  in  the  post-office. 

Sec.  1014.     (§  523.)  A  defendant  appears  in  an  action  Appearance. 
when  he  answers,  demurs  or  gives  the  plaintiff  written 
notice  of  his  appearence,  or  when   an   attorney  gives 
notice  of  appearance  for  him.    After  appearance,  a  de-  Notices  after 
fendant  or  his  attorney  is  entitled  to  notice  of  all  sub-  *p***"****'*' 
sequent  proceedings  of  which  notice  is  required  to  be 
given.    But  where  a  defendant  has  not  appeared,  service 
of  notice  or  papers  need  not  be  made  upon  him  unless  he 
is  imprisoned  for  want  of  bail. 

Sec.  1015.    (§524.)  When  a  plaintiff  or  a  defendant,  serriceon 
who  has  appeared,  resides  out  of  the  state,  and  has  no  Senu^ ' 
attorney  in  the  action  or  proceeding,  the  service  may  be 
made  on  the  clerk  for  him.     But  in  all  cases  where  a  where  a 
party  has  an  attorney  in  the  action  or  proceeding,  the  Jttoraeyt*" 
service  of  papers,  when  required,  must  be  upon  the  attor-  KTonroch"^* 
ney  instead  of  the  party,  except  of  subpoenas,  of  writs  ****»"*y* 
and  other  process  issued  in  the  suit,  and  of  papers  to 
bring  him  into  contempt. 
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Sec.  1018.  (§519.)  The  foregoing  provisions  of  this 
chapter  do  not  apply  to  the  service  of  a  summons  or  other 
process,  or  of  any  paper  to  bring  a  party  into  contempt. 

Seo.  1017.  Any  sammons,  writ  or  order,  in  any  civil 
suit  or  proceeding,  and  all  other  papers  requiring  service, 
may  be  transmitted  by  telegraph  for  service  in  any  place, 
and  the  telegraphic  copy  of  such  writ,  or  order,  or  paper, 
so  transmitted,  may  be  served  or  executed  by  the  officer 
or  person  to  whom  it  is  sent  for  that  purpose,  and  returned 
by  him,  if  any  return  be  requisite,  in  the  same  manner, 
and  with  the  same  force  and  effect,  in  all  respects^  as  the 
original  thereof  might  be  if  delivered  to  him,  and  the 
officer  or  person  serving  or  executing  the  same  has  the 
same  authority,  and  is  subject  to  the  same  liabilities,  as  if 
the  copy  were  the  original.  The  original,  when  a  writ  or 
order,  mu  t  also  be  filed  in  the  court  from  which  it  was 
issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office^  from  which  it  was  sent.  In  sending 
it,  either  the  original  or  the  certified  copy  may  be  used 
by  the  operator  for  that  purpose.  Whenever  any  doca* 
ment  to  be  sent  by  telegraph  bears  a  seal,  either  private 
or  official,  it  i»  not  necessary  for  the  operator,  in  sending 
the  same,  to  telegraph  a  description  of  the  seal,  or  any 
words  or  device  thereon,  but  the  same  may  be  expressed 
in  the  telegraphic  copy  by  the  letters  "  L.  S.,"  or  by  tho 
word  "  seal." 

Statutes  of  1863,  p.  288. 


CHAPTER  VI. 


OF  COSTS. 

SBonoN  1021.  Compensation  of  attorneys.    Costs  to  parties. 

1022.  When  allowed,  of  course,  to  the  plaintiff. 

1023.  Several  actions  brought  on  a  single  cause  of  action  can  carry 

costs  in  but  one. 

1024.  Defendant's  costs  must  be  allowed,  of  course,  in  certain  eases. 

1025.  Costs,  when  in  the  disoretion  of  the  court. 

1026.  When  the  several  defendants  are  not  united  in  interest,  costs 

may  be  severed. 

1027.  Costs  of  appeal  discretionary  with  the  court,  in  certain  citses. 

1028.  Referee's  fees. 

1029.  Continuance,  costs  may  be  imposed  as  oondition  of. 
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SxcnoH  1030.  Costs  when  a  tender  is  made  before  snit  broaght. 

1031.  Costs  in  action  by  or  against  an  administrator,  eto. 

1032.  Costs  in  a  review  other  than  by  appeal. 

1033.  Costs  paid  on  the  oommencement  of  an  action. 

1034.  Filing  of,  and  afBdavit,  to  bill  of  costs. 

1035.  Costs  on  appeal,  how  claimed  and  recovered. 

1036.  Interest  and  costs  mnst  be  included  by  the  clerk  in  the 

judgment. 

1037.  When  plaintiff  is  a  non-resident  or  foreign  corporation,  de- 

fendant may  require  security  for  costs. 

1038.  If  such  security  be  not  given,  the  action  may  be  dismissed. 

1039.  Costs  when  state  is  a  party. 

1040.  Costs  when  county  is  a  party. 

Sko.  1021.    (§494.)  The  measare  and  mode  of  compen-  Compenaa. 

*  "^  *         •       tiOB  of 

satioD  of  attorneys  and  counsellors  at  law  is  left  to  the  attomeyB. 
agreement,  express  or  implied,  of  the  parties;  but  parties  ooetsto 
to  actions  or  proceedings  are  entitled  to  costs  and  dis- 
bursments,  as  hereinafter  provided. 

■ 

Ssc.  1022.  (§495.)  Costs  are  allowed,  of  course,  to  whenai- 
the  plaintiff,  upon  a  judgment  in  his  favor,  in  the  following  ^Smawi  to 
cases:  t^e^^tut. 

1.  In  an  action  for  the  recovery  of  real  property. 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  value  of  the  property  amounts  to 
three  hundred  dollars  or  over;  such  value  shall  be  deter- 
mined by  the  jary,  court  or  referee  by  whom  the  action  is 
tried. 

3.  In  an  action  for  the  recovery  of  money  .or  damages, 
when  plaintiff  recovers  three  hundred  dollars  or  over. 

4.  In  a  special  proceeding. 

5.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll  or  municipal  fine. 

Sec.  1023.    (§  496.)  When  several  actions  are  brought  seroni 
on  one  bond,  undertaking,  promissory  note,  bill  of  ex*  brought  on  a 
change  or  other  instrument  in  writing,  or  in  any  other  ofacti^^ 
case  for  the  same  cause  of  action,  against  several  parties  totatone. 
who  might  have  been  joined  as  defendants  in  the  same 
action,  no  costs  can  be  allowed  to  the  plaintiff  in  more 
than  one  of  such  actions,  which  may  be  at  his  election,  if 
the  party  proceeded  against  in  the  other  actions  were,  at 
the  commencement  of  the  previous  action,  openly  within 
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Ibis  state ;  but  the  disbarsemeDts  of  the  plaintiff  mast  be 
allowed  to  him  in  each  action. 


Coets,  when 
in  tho  discro 
tlon  of  tho 
court. 


Dofendant's        Sso.  1024.    (§  497.)  Costs  must  be  allowed,  of  coarse^ 
haaxiovred,    to  the  defendant,  upon  a  judgment  in  his  favor  in  the 
^taTnoMos!  actions  mentioned  in  section  ten  hundred  and  twenty- 
two,  and  in  special  proceedings. 

Sec.  1025.  (§  498.)  In  other  actions  than  those  men- 
tioned in  section  ten  hundred  and  twenty>two,  costs  may 
be  allowed  or  not,  and,  if  allowed,  may  be  apportioned 
between  the  parties,  on  the  same  or  adverse  sides,  in  the 
discretion  of  the  court;  but  no  costs  can  be  allowed  in  an 
action  for  the  recovery  of  money  or  damages  when  the 
plaintiff  recovers  less  than  three  hundred  dollars,  nor  in 
an  action  to  recover  the  possession  of  personal  property, 
when  the  value  of  the  property  is  less  than  three  hundred 
dollars. 


When  the  Seo.  1026.    (§  499.)  When  there  are  several  defendants 

fendAutaare    in  the  actious  mentioned  in  section    ten  hundred  and 
interatr       tweuty-two,  uot  United  in  interest,  and  making  separate 
SJS^^  ^  defences  by  separate  answers,  and  plaintiff  fails  to  recover 
judgment  against  all,  the  court  must  award  costs  to  such 
of  the  defendants  as  have  judgment  in  their  favor. 


Costs  of  ap-        Sbci-  1027.    (§  500.)  In  the  following  cases,  the  costs  of 
S^al^^rith   appeal  is  in  the  discretion  of  the  court : 
^^^       1.  When  a  new  trial  is  ordered. 
2.  When  a  judgment  is  modified. 


Referee's 
feee. 


Gontinnance, 
costs  may  be 
imposed  as 
condition  of. 


Sec.  1028.  (§  504 )  The  fees  of  referees  are  five  dollars 
to  each  for  every  day  spent  in  the  business  of  the  refer- 
ence; but  the  parties  may  agree,  in  writing,  upon  any 
other  rate  of  compensation,  and  thereupon  such  rate  shall 
be  allowed. 

Sec.  1029.  (§  505.)  When  an  application  is  made  to  a 
court  or  referee  to  postpone  a  trial,  the  payment  of  costs 
occasioned  by  the  postponement  may  be  imposed,  in  the 
discretion  of  the  court  or  referee,  as  a  condition  of  grant- 
ing the  same. 


Costs  when  a 
tender  is 

raitbroosht.  cry  of  money  only,  the  defendant  alleges  in  his  answer 


Seo.  1030.    (§  506.)  When,  in  an  action  for  the  recov- 
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that  before  the  commenoement  of  the  action  he  tendered 
to  the  plaintiff  the  full  amount  to  which  he  was  entitled, 
and  thereupon  deposits  in  court  for  the  plaintiff  the 
amount  so  tendered,  and  the  allegation  be  found  to  be 
true,  the  plaintiff  cannot  recover  costs,  but  must  pay  costs 
to  the  defendant. 

Sec   1031.     (§  507.)    In  an   action  prosecuted  or  de-  oostoinac- 
fended  by  an  executor,  administrator,  trustee  of  express  aoadnit^ 
trust,  or  a  person  expressly  authorized  by  statute,  costs  to^otc.^ 
may  be  recovered  as  in  action  by  and  against  a  person 
prosecuting  or  defending  in  his  own  right;  but  such  costs 
must,  by  the  judgment,  be  made  chargeable  only  upon  the 
estate,  fund  or  party  represented,  unless  the  court  directs 
the  same  to  be  paid  by  the  plaintiff  or  defendant,  person- 
ally, for  mismanagement  or  bad  faith  in  the  action  or 
defence. 

Sso.  1032.    (§508.)  When  the  decision  of  a  court  of  coBtsina 
inferior  jurisdiction   in  a  special  proceeding  is  brought  thiufVap^ 
before  a  court  of  higher  jurisdiction  for  a  review,  in  any  ^^^ 
other  way  than  by  appeal,  the  same  costs  must  be  allowed 
as  in  cases  on  appeal,  and  may  be  collected  by  execution, 
or  in  such  manner  as  the  court  may  direct,  according  to 
the  nature  of  the  case. 

Sso.  1033.    (§509.)  On  the  commencement  of  an  ac-  coetspaid 

.on  the  com- 

tion  the  plaintiff,  and,  on  the  filing  of  notice  of  appeal  inencement 
from  final  judgment,  the  appellant,  must  pay  to  the  clerk 
three  dollars,  to  be  applied  to  the  payment  of  the  salary 
of  the  judge  of  the  court  in  which  the  payment  is  made. 
fSach  clerk  must  keep  an  account  of  all  moneys  so  re- 
ceived, and  pay  over  the  sanie  at  the  end  of  each  month 
to  the  judge  of  such  court,  taking  duplicate  receipts  for 
each  payment,  one  of  which  must  be  filed  by  the  said 
clerk  in  his  office.  On  the  first  day  of  each  month  the 
said  clerk  must  deliver  to  the  auditor  of  the  county  an 
account  of  all  sums  received,  specifying  the  cases  in  which 
received,  and  of  ail  sums  paid  out.  At  the  same  time  a 
like  account  must  be  made  out  and  forwarded  by  such 
clerk  to  the  controller  of  state,  of  the  sums  paid  into  the 
district  court  and  of  the  sums  paid  out,  with  the  other 
receipts  of  said  judge  therefor.    The  district  attorney,  at 
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Costa  on 
appeal,  how 
cUUmedand 
recovered. 


the  commeDcemeDt  of  each  month,  must  examine  the 
books  of  the  clerk,  and  if  found  correct  in  the  amoant 
paid  to  the  district  judge,  he  must  make  a  certificate  to 
the  controller  to  that  effect;  and  if  the  books  are  found 
correct  in  the  amount  paid  to  the  county  judge,  the  dis- 
trict attorney  must  in  like  manner  make  and  execute  a 
certificate  to  the  county  auditor  to  that  effect.  In  paying 
the  salary  of  any  district  judge,  the  controller  must  de- 
duct the  amount  paid  to  such  judge,  as  shown  by  his 
receipt;  and  in  like  manner  the  county  auditor, in  paying 
the  salary  of  any  county  judge,  must  deduct  the  amount 
to  such  judge,  as  shown  by  his  receipt. 

Sbo.  1034,  (§  510.)  The  party  in  whose  favor  judg- 
ment  is  rendered,  and  who  claims  his  costs,  must  deliver 
to  the  clerk  of  the  court,  within  two  days  after  the  ver- 
dict or  decision  of  the  court,  a  memorandum  bf  the  items 
of  his  costs  and  necessary  disbursements  in  the  action  or 
proceeding,  which  memorandum  must  be  verified  by  the 
oath  of  the  party  or  his  attorney,  stating  that  the  items 
are  correct,  and  that  the  disbursements  have  been  neces- 
sarily incurred  in  the  action  or  proceeding. 

Sec.  1035.  {§  665.)  Whenever  costs  are  awarded  to  a 
party  by  an  appellate  court,  if  he  claims  such  costs,  he  must, 
within  two  days  after  the  remittitur  is  filed  with  the  clerk 
below,  deliver  to  such  clerk  a  memorandum  of  his  costs, 
verified  as  prescribed  by  the  preceding  section,  and  there- 
after he  may  have  an  execution  therefor  as  upon  a  judg- 
ment. 


Interest  and 
costs  must 
be  Included 
by  the  clerk 
In  the Judg- 
ment. 


When  plain- 
tiff is  a  non- 
resident or 
foreign  cor- 

S oration, 
efendant 
may  require 
security  for 
costs. 


Seo.  1036.  (§511.)  The  clerk  must  include  in  the 
judgment  entered  up  by  him,  any  interest  on  the  verdict 
or  decision  of  the  court,  from  the  time  it  was  rendered  or 
made,  and  the  costs,  if  the  same  have  been  taxed  or  as- 
certained ;  and  he  must,  within  two  days  after  the  same 
are  taxed  or  ascertained,  if  not  included  in  the  judgment, 
insert  the  same  in  a  blank,  left  in  the  judgment  for  that 
purpose,  and  must  make  a  similar  insertion  of  the  costs 
in  the  copies  and  docket  of  the  judgment.   . 

Sec.  1037.  (§  512.)  When  the  plaintiff  in  an  action  re- 
sides out  of  the  state,  or  is  a  foreign  corporation,  security 
for  the  costs  and  charges,  which  may  be  awarded  against 
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SQcb  plaintiff,  may  be  reqaired  by  tbe  defendant.  When 
required,  all  proceedings  in  tbe  action  mast  be  stay ed  until 
an  undertaking,  executed  by  two  or  more  persons,  is  filed 
with  tbe  clerk,  to  tbe  effect  that  they  will  pay  such  costs 
and  charges  as  may  be  awarded  against  tbe  plaintiff  by 
judgment,  or  in  the  progress  of  the  action,  not  exceeding 
the  sum  of  three  hundred  dollars.  A  new  or  an  addi- 
tional undertaking  may  be  ordered  by  the  court  or  judge, 
upon  proof  that  the  original  undertaking  is  insufficient 
security,  and  proceedings  in  the  action  stayed  until  such 
new  or  additional  undertaking  is  executed  and  filed. 

Sso.  1038.     (§  514.)  After  tbe  lapse  of  thirty  days  from  if  guch  seen- 
the  service  of  notice  that  security  is  required,  or  of  an   gh^nruTe 
order  for  new  or  additional  security,  upon  proof  thereof,  b?!u^^ed. 
and  that  no  undertaking  as  required  has  been  filed,  the 
court  or  judge  may  order  the  action  to  be  dismissed. 

Sco.  1089.    When  the  state  is  a  party,  and  costs  are  costs  when 
awarded  against  it,  they  must  be  paid  out  of  the  state  party. 
treasury. 

Sec.  1040.  When  a  county  is  a  party,  and  costs  are  oo8t»whea 
awarded  against  it,  they  must  be  paid  out  of  the  county  JSJ^r?^* 
treasury. 


CHAPTER  VII. 


QKNERAL  PROVISIONS. 

• 

Section  1045.  Lost  p&perg,  how  snpplied. 

1046.  Papers  without  Che  title  of  the  action,  or  with  defectire  title, 

may  be  valid. 
1(T47.  Successive  actions  on  the  same  oontraot,  etc. 

1048.  Consolidation  of  several  actions  into  one. 

1049.  Actions,  when  deemed  pending. 

1050.  Actions  to  determine  adverse  claims  and  by  sureties. 

1051.  Testimony,  when  to  be  taken  by  the  clerk. 

1052.  The  clerk  must  keep  a  register  of  actions. 

1053.  Two  of  three  referees,  etc.,  may  do  any  act. 

1054.  The  time  within  which  an  act  is  to  be  done  may  be  extended. 

1055.  Actions  against  a  sheriff  for  official  acts. 

1056.  Actions  may  be  prosecuted  in  the  Spanish  language  in  oer- 

Uun  counties. 

1057.  Undertakings  mentioned  in  this  code,  requisites  of. 

1058.  People  of  state  not  required  to  give  bonds  when  state  is  a 

party. 
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Lost  papers, 
how  supplied 


Sso.  1045.  If  an  original  pleading  or  paper  be  lo8l,  the 
conrt  may  authorize  a  copy  thereof  to  be  filed  and  used 
instead  of  the  original. 


Paporawith-       Seg.  1046.     (§  531.)  An  affidavit,  notice  or  other  paper; 

out  the  title  .    ,  i  .   i         «    /  .  %.         .  t  .    «    -^   • 

of  the  action,  withoiit  the  title  of  the  action  or  proceeding  in  which  it  i8 
fective  title,    made,  or  with  a  defective  title,  is  as  valid  and  effeotaal 

for  any  purpose  as  if  duly  entitled,  if  it  intelligibly  refer 

to  such  action  or  proceeding. 

successire         Sec.  1047.    (§  525/)   Succcssivc  actlous  may  be  main- 
actions  on  ,  I  .1 
the  same       taiued  UDOu  the  samc  contract  or  transaction,  whenever, 

contract,  etc.        «.  i         «  .  «  .  . 

alter  the. former  action,  a  new  cause  of  action  arises 
therefrom. 


CouHoIida- 
tion  of  sev- 
eral  actions 
Into  one. 


Seo.  1048.  (§  526.)  Whenever  two  or  more  actions  are 
pending  at  one  time  between  the  same  parties  and  in  the 
same  court,  upon  causes  of  action  which  might  have  been 
joined,  the  court  may  order  the  actions  to  be  consolidated. 


Actions,  Sec.  1049.    An  action  is  deemed  to  be  pending  from  the 

]»c-nding.  time  of  its  commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal  has  passed,  un- 
less the  judgment  is  sooner  satisfied. 

Sec.  1050.  (§  527.)  An  action  may  be  brought  by  one 
person  against  another  for  the  purpose  of  determining 
an  adverse  claim,  which  tbe  latter  makes  against  the 
former  for  money  or  property  upon  an  alleged  obligation ; 
and  also  against  two  or  more  persons,  for  the  purpose  of 
compelling  one  to  satisfy  a  debt  due  to  the  other,  for 
which  plaintiff  is  bound  as  a  surety. 


Actions  to 
dotcrmine 
lii  verse 
claims  and 
I)}-  sureties. 


Testimony.         Sbo.  1051.    (§  633.)  On   the  trial  of  an  action  in  a 

wucu  to  be  \«  y 

*?*^ k!  ^^  **'**  court  of  record,  if  there  is  no  short  hand  reporter  of  the 
court  in  attendance,  either  party  may  require  the  clerk 


The  clerk 
n>a4t  keep  a 
n  g  ster  of 
actions. 


to  take  down  the  testimony  in  writing. 

Sec  1052.  (§  528.)  The  clerk  must  keep  among  the 
records  of  the  court  a  register  of  actions.  He  must  enter 
therein  the  title  of  the  action,  with  brief  notes  under  it, 
from  time  to  time,  of  all  papers  filed  and  proceedings  had 
therein. 
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Sso.  1053.  (§629.)  When  there  are  three  referees,  or  TwoofthnM 
three  arbitrators,  all  must  meet,  bat  two  of  them  may  do  may  do  any  * 
any  act  which  might  be  done  by  all.  **  * 

Sso.  1054.    (§  530.)  When  the  act  to  be  done  relates  to  The  time 
the  pleadings  in  the  action,  or  the  nndertakings  to  be  an  act  is  to 

.A1-1  t../».  *»  •  ■  •  /»   *'®  doii6  i&ay 

filed,  or  the  jastincation  of  sureties,  or  the  service  of  be«zteDd6d. 
notices,  other  than  of  appeal,  the  time  allowed  by  this  code 
may,  before  the  time  expires,  be  extended,  upon  good 
caase  shown,  by  the  coart  in  which  the  action  is  pending, 
or  the  jadge  thereof,  bat  sach  extension  cannot  exceed 
fifteen  days. 

Sxc.  1055.    (§  645.)  If  an  action  is  brought  against  a  Actiona 
sheriff  for  an  act  done  by  virtue  of  his  office,  and  he  eWe  Bh«riff  for 

•^  ? .         official  acta. 

written  notice  thereof  to  the  sureties  on  any  bond  of  in- 
demnity received  by  him,  the  judgment  recovered  therein 
is  conclusive  evidence  of  his  right  to  recover  against  such 
Boreties;  and  the  court,  or  judge  in  vacation,  may,  on 
motion,  upon  notice  of  five  days,  order  judgment  to  be 
entered  up  against  them  for  the  amount  so  recovered, 
including  costs. 

Sio.  1056.    (§  646.)  In  the  counties  of  Monterey,  San  ActionBmay 
liuis  Obispo,  Santa  Barbara,  Los  Angeles  and  San  Diego,  t«i^i^e^' 
if  the  defendant  requires  it,  a  copy  of  the  summons  or  iw^ge 
other  process  in  the  Spanish  language  must  be  delivered  wmiu^ 
to  him ;  and  in  the  counties  of  Santa  Barbara,  San  Luis 
Obispo,  Los  Angeles,  San  Diego  and  Monterey,  with  the 
consent  of  both  parties,  the  process,  pleadings  and  other 
proceedings  in  a  cause,  may  be  in  the  Spanish  language. 

Sbo.  1057.    (§  650.)  In  all  cases  where  an  undertaking  undertak- 
with  sureties  is  required  by  the  provisions  of  this  code,   *  '^^^'^ 
the  officer  taking  the  same  must  require  the  sureties  to  requisites  ot 
accompany  it  with  an  affidavit  that  they  are  each  resi- 
dents and  householders  or  freeholders  within  the  state, 
and  are  ei^ch  worth  the  sura  specified  in  the  undertaking, 
over  and  above  all  their  just  debts  and  liabilities,  exclu- 
sive of  property  exempt  from  execution ;  but  when  the 
amount  specified  in  the  undertaking  exceeds  three  thou- 
sand dollars,  and  there  are  more  than  two  sureties  thereon, 
they  may  state  in  their  affidavits  that  they  are  severally 
worth  amounts  less  than  that  expressed  in  the  undertak- 


248 


CODE  OP  CIVIL  PEOCEDUEE  OF  CALIFORNIA. 


iDg,  if  the  whole  amount  be  equivalent  to  that  of  two 
sufficient  sureties. 


People  of 
state  not 
required  to 
give  bondB 
when  state 
is  a  party. 


Sec.  1058.    In  any  civil  action  or  proceeding  wherein 
the  state  or  the  people  of  the  state  is  a  party  plaintiff, 
or  any  state  officer,  in  his  official  capacity  or  on  behalf  of 
the  state,  or  any  county,  city  or  town,  is  a  party  plaintiff 
or  defendant,  no  bond,  written  undertaking  or  security 
can  be  required  of  the  state  or  the  people  thereof,  or  any 
officer  thereof,  or  of  any  county,  city  or  to^n;  but  on 
complying  with  the  other  provisions  of  this  code,  the 
state  or  the  people  thereof,  or  any  state  officer  acting  in 
his  official  capacity,  have  the  same  rights,  remedies  and 
benefits  as  if  the  bond,  undertaking  or  security  were  given 
and  approved  as  required  by  this  code. 

Statutes  of  1864,  p.  261 ;  1856,  p.  26. 


Pi^RT   III. 


OF  SPECIAL  PROCEEDINGS 


OF  A  CIVIL  NATURE. 


.* 
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PART   III. 

OP  SPECIAL  PROCEEDINGS  OF  A  CIVIL 

NATURE. 


PRELIMINARY  PROVISIONS. 

Section  1063.  Parties,  how  designated. 

1004.  Jadgment  and  order  same  meaning  as  in  oiril  actions. 

Seo.  1063.    The  party  proBecutiDg  a  special  proceeding  Parties,  how 
may  be  koown  as'  the  plaiotiff,  and  the  adverse  party,  as    ^    '^    ' 
the  defendant. 

Seo.  1064.    A  jadgment  in  a  special  proceeding  is  the  judgment 

final  determination  of  the  rights  of  the  parties  therein,  t^emran- 

The  definitions  of  a  motion  and  an  order  in  a  civil  action  IStiooa? ^^^" 
are  applicable  to  similar  acts  in  a  special  proceeding. 


TITLE    I. 

OF  WRITS  OF  EEVIBW,  MANDATE  AND  PROHIBITION. 

Chapter  I.  Writ  of  review. 

11 .  Writ  of  mandate, 

III.  Writ  of  prohibition. 

IV.  Writs  of  review,  mandate  and  prohibition  may 

issue  and  he  heard  at  chambers. 


CHAPTER   I. 


writ  op  review. 


Sbction  1067.  Writ  of  review  defined. 

1008.  When  and  bj  what  courts  granted. 

1009.  Application  for,  how  made. 
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SscTioir  1070.  The  writ  to  be  ^directed  to  the  inferior  tribunal,  etc. 

1071.  Content!  of  the  writ. 

1072.  Proceedings  in  inferior  eonrt  maj  be  stayed,  or  not, 

1073.  Service  of  the  writ.  . 

1074.  The  rerfew  under  the  writ,  extent  of. 

1075.  A  defective  return  of  the  writ  may  be  perfected.    Hearing 

and  judgment. 
1078.  Copy  of  judgment  must  be  sent  to  the  inferior  tribunal. 

1077.  Judgment  rolls. 

1078.  Appeals. 

Writ  of  re-        Sbc.  1067.     (§465.)  The  Writ  of  Certiorari  mast  hereaf- 


When  and  by 
what  courts 
granted. 


AppUcatim 
for,  how 
made. 


Sec.  1068.  (§  456.)  A  writ  of  review  may  be  granted 
by  any  court,  except  a  police  or  justice's  court,  when  an 
inferior  tribunal,  board  or  officer,  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  of  such  tribunal, 
board,  or  officer,  and  there  is  no  appeal,  nor,  in  the  judg- 
ment of  the  court,  any  plain,  speedy  and  adequate  rem- 
edy. 

Sbo.  1069.  (§  457.)  The  application  must  be  made  on 
affidavit  by  the  party  beneficially  interested,  and  the 
court  may  require  a  notice  of  the  application  to  be  given 
to  the  adverse  party,  or  may  grant  an  order  to  show 
cause  why  it  should  not  be  allowed,  or  may  grant  the 
writ  without  notice. 


The  writ  to 
be  directed 
to  the  infe- 
rior tribunal, 
etc. 


Seo.  1070  {§  458.)  The  writ  may  be  directed  to  the 
inferior  tribunal,  board  or  officer,  or  to  any  other  person 
having  the  custody  of  the  record  or  proceedings  to  be 
certified.  When  directed  to  a  tribunal,  the  clerk,  if  there 
be  one,  must  return  the  writ  with  the  transcript  required. 


Contents  of 
the  writ. 


Prooeodings 
in  inferior 
court  may  be 
stayed,  or 
not. 


Seo.  1071.  (§  459  )  The  writ  of  review  must  command 
the  party  to  whom  it  is  directed  to  certify  fully  to  the 
court  issuing  the  writ,  at  a  specified  time  and  place,  a 
transcript  of  the  record  and  proceedings  (describing  or 
referring  to  them  with  convenient  certainty),  that  the 
same  may  be  reviewed  by  the  court;  and  requiring  the 
party,  in  the  meantime,  to  desist  from  further  proceedings 
in  the  matter  to  be  reviewed. 

Seo.  1072.  (§  460.)  If  a  stay  of  proceedings  be  not 
intended,  the  words  requiring  the  stay  must  be  omitted 
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from  the  writ ;  these  words  may  be  inserted  or  omitted, 
in  the  sound  discretion  of  the  eonrt:  but  if  omitted,  the 
power  of  the  inferior  court  or  officer  is  not  suspended  or 
the  proceedings  stayed. 

Seo.  1073.    (§461.)   The  writ  must  be  served  in  the  sorriceof 
Bame  manner  as  a  summons  in  civil  action,  except  when 
otherwise  expressly  directed  by  the  court. 

Sec.  1074.    (§  462.)  The  review  upon  this  writ  cannot  The  reriow 
be  extended  farther  than  to  determine  whether  the  infe-  ^tTextent 
rior  tribunal,  board  or  officer  has  regularly  pursued  the 
authority  of  such  tribunal,  board  or  officer. 

Seo.  1075.    (§  463.)  If  the  return  of  the  writ  be  defec-  Adefecttre 

tive,  the  court  may  order  a  further  return  to  be  made,  i^t^y  be^ 

When  a  fall  return  has  been  made,  the  court  must  hear  the  Hearing  and 
parties,  or  such  of  them  as  may  attend  for  that  purpose,      *"^*' 
and  may  thereupon  give  judgment,  either  affirming  or 
annulling,  or  modifying  the  proceedings  below. 

Seo.  1076.    (§464.)  A  copy  of  the  judgment,  signed  by  copyofjod^. 
the  clerk,  must  be  transmitted  to  the  inferior  tribunal,  £^ron?to 
board  or  officer  having  the  custody  of  the  record  or  pro-  tribimai.'*' 
ceeding  certified  up. 

Seo.  1077.    (§  465.)   A  copy  of  the  judgment,  signed  Judgment 
by  the  clerk,  entered  upon  or  attached  to  the  writ  and 
return,  constitute  the  judgment  roll. 

Sec  1078.     (§  465.)  If  tbe  proceeding  is  in  any  other  Appeals. 
than  the  supremo  court,  an  appeal  may  be  taken  from  the 
judgment,  in  the  same  manner  and  upon  the  same  terms 
as  from  a  judgment  in  a  civil  action. 


CHAPTEE  II. 

WRIT  or  MANDATE. 


Sectiox  1083.  Mandate  defined. 

1084.  When  and  by  what  coart  issued. 

1085.  Writ,  when  and  upon  what  to  issue. 

1080.  Mnat  be  either  alternative  or  peremptory.    Substance. 
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Sbctioh  1087.  If  tho  application  be  withoat  notica,  the  alternatiTe  writ  may 

issne  ;  otherwise,  the  peremptory.    Notioe  and  default. 
*  1088.  The  adrerse  party  may  answer  nnder  oath. 

1089.  If  an  essential  question  of  fact  is  raised,  the  court  may  order 

a  jury  trial. 

1090.  The  applicant  may  demur  to  the  answer  or  oountenrail  it  by 

proof. 

1091.  Certain  provisions  of  part  two  applicable. 

1092.  Motion  for  new  trial,  where  made. 

1093.  The  clerk  must  transmit  the  verdict  to  the  court  where  the 

motion  is  pending,  after  which  the  hearing  shall  be  had 
on  motion. 

1094.  If  no  answer  be  made,  or  if  the  answer  raise  no  material 

issue  of  fact,  the  hearing  must  be  before  the  court. 

1095.  If  tho  applicant  succeed,  he  may  hare  damages,  costs  and  a 

peremptory  mandate. 
1098.  Service  of  the  writ. 
1097.  Penalty  for  disobedience  to  the  writ. 

Mandate  Seo.  1083.    (§  466.)  The  writ  of  m'andamas  must  here- 

defined.        ^^^^  ^^  designated  the  writ  of  mandate. 

^henMjdby       Seo.  1084.    (§  467.)  It  may  be  issued   by  any  court, 
iBTOod.  except  a  justice's  or  police  court,  to  any  inferior  tribunal, 

corporation,  board  or  person,  to  compel  the  performance 
of  an  act  which  the  law  specially  enjoins,  as  a  duty  result- 
ing from  an  office,  trust  or  station ;  or  to  compel  the  ad- 
mission of  a  party  to  the  use  and  enjoyment  of  a  right 
or  office  to  which  he  is  entitled,  and  from  which  be  is 
unlawfully  precluded  by  such  inferior  tribunal,  corpora- 
tion, board  or  person. 

Writ,  when        Seo.  1085.    (§  468.)    The  writ   must  be  issued  in  all 

wba^toteoe  cascs  where  there  is  not  a  plain,  speedy,  and  adequate 

remedy,  in  the  ordinary  course  of  law.^  It  must  be  issued 

upon  affidavit,  on  the  application  of  the  party  beneficially 

interested. 

dthir^'iter.       ^^^'  ^^^^'     (§  ^^^')  ^^®  ^^^^  ^^^  ^®  either  alternative 
native  or       qj.  peremptory.    The  alternative  writ  must  state  gener- 

sabstance.      ally  the  allcgatiori  against  the  party  to  whom  it  is  directed, 

and  command  such  party,  immediately  after  the  receipt 

of  the  writ,  or  at  some  other  specified  time,  to  do  the  act 

required  to  be  performed,  or  to  show  cause  before  the 

court,  at  a  specified  time  and  place,  why  he  has  not  done 

so.     The  peremptory  writ  must  be  in  a  similar  form, 

except  that  the  words  requiring  the  party  to  show  cause 


IMUtymay 
answer 
under  oath. 


OP  CALIFORNIA.  255 

why  he  has  not  done  as  commanded  must  be  omitted,  and 
a  return  day  inserted. 

Sec.  1087.    (§  470.)  When  the  application  to  the  court  iftheappii. 
is  made  without  notice  to  the  adverse  party,  and  the  writ  without 
be  allowed,  the  alternative  must  be  first  issued ;  but  if  the  aitematiTo 

writ  inaY 

application  be  upon  due  notice,  and  the  writ  be  allowed,  lasue;  other, 
the  peremptory  may  be  issued  in  the  first  instance.    The  peremptory. 
notice  of  the  application,  when  given,  must  be  at  least  de&uit. 
ten  days.    The  writ  cannot  be  granted  by  default.    The 
case  must  be  heard  by  the  court,  whether  the  adverse 
party  appear  or  n  t. 

Sec.  1088.    (§471.)  On  the  return  of  the  alternative,  The  adverse 
or  the  day  on  which  the  application  for  the  writ  is  noticed,  ^weT^' 
the  party  on  whom  the  writ  or  notice  has  been  served 
may  show  cause  by  answer  under  oath,  made  in  the  same 
manner  as  an  answer  to  a  complaint  in  a  civil  action. 

Sec.  1089.    (§  472.)  If  an  answer  be  made,  which  raises  y«»  «»en- 

^*  '  ttal  question 

K  a  question  as  to  a  matter  of  fact  essential  to  the  deter-  of  iactis 

■  ,         .  raised,  the 

^  mination  of  the  motion,  and   affecting  the  substantial  court  may 

.,  ,  ,  irt,        order  a  jury 

rights  of  the  parties,  and  upon  the  supposed  truth  of  the  trial, 
allegation  of  which  the  application  for  the  writ  is  based, 
the  court  may,  in  its  discretion,  order  the  question  to  be 
tried  before  a  jury,  and  postpone  the  argument  until  such 
trial  can  be  had,  and  the  verdict  certified  to  the  pourt 
The  question  to  be  tried  must  be  distinctly  stated  in  the 
order  for  trial,  and  the  county  must  be  designated  in 
which  the  same  shall  be  had.  The  order  may  also  direct 
the  jury  to  assess  any  damages  which  the  applicant  may 
.  have  sustained,  in  c&se  they  find  for  him. 

Sec.  1090.     (§  473.)  On  the  trial,  the  applicant  is  not  Applicant 

precluded  by  the  answer  of  any  valid  objection  to  its  suf-  totLanswor 

ficiency,  and  may  countervail  it  by  proof  either  in  direct  ?aiutby  ' 

denial  or  by  way  of  avoidance.  ^^^^' 

Sec.  1091.    (§  474.)  The  provisions  of  part  two  of  this  certain 
code,  relative  to  exceptions,  bills  of  exception,  now  trials  SrSJart^n 
and  appeals,  apply  to  this  proceeding,  but  after  a  se  jond  *pp"**^'®* 
verdict  in  favor  of  the  same  pajpty,  a  new  trial  cannot  be 
granted.  ^ 
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Motion  for         Seo.  1092.    Tbo  motiOD  for  new  trial  must  be  made  ia 
where  made,   the  court  io  which  the  iSRue  of  fact  is  tried. 


Clerk  miut 
transmit  the 
Terdicttothe 
court  where 
the  motion  ici 
pending, 
after  which 
the  hearing 
shall  be  hMl 
on  motion. 


Sbo.  1093.  (§  475.)  If  no  notice  of  a  motion  for  a  new 
trial  be  given,  or,  if  givqn,  the  motion  be  denied,  the  clerk, 
within  fire  days  after  rendition  of  the  verdict  or  denial 
of  the  motion,  mast  transmit  to  the  court  in  which  the 
application  for  the  writ  is  pending,  a  certified  copy  of  the 
verdict  attached  to  the  order  of  trial ;  after  which  either 
party  may  bring  on  the  argument  of  the  application,  upon 
reasonable  notice  to  the  adverse  party. 

Seo.  1094.  (§  476.)  If  no  answer  be  made,  the  case 
must  be  heard  on  the  papers  of  the  applicant.  If  an 
answer  be  made  which  does  not  raise  a  question  such  as 
is  mentioned  in  section  ten  hundred  and  eighty-nine,  but 
only  such  matters  as  may  be  explained  or  avoided  by  a 
reply,  the  court  may,  in  its  discretion,  grant  time  for  re- 
plying. If  the  answer,  or  answer  and  reply,  raise  only- 
questions  of  law,  or  put  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties,  the 
court  must  proceed  to  hear,  or  fix  a  day  for  hearing,  the 
argument  of  the  case. 

If  theappii-       Seo.  1095.     (§  477.)  If  judgment  be  given  for  the  appli- 

he  may  have'  caut,  he  may  rccover  the  damages  which  he  has  sustained, 

costs,  and  a    as  fouud  by  the  jury,  or  as  may  be  determined  by  the 

mandate.       court  or  refcrccs,  upon  a  reference  to  be  ordered,  together 

with  costs ;  and  for  such  damages  and  costs  an  execution 

may  issue;   and  a  peremptory  mandate  must  also  be 

awarded  without  delay. 


If  no  answer 
be  made,  or  if 
the  answer 
raise  no  ma- 
terial issue 
ot  fitct,  the 
hearing  must 
be  befbrethe 
court. 


Benrlco  of 
the  writ. 


Sec  1096.  (§  478.)  The  writ  must  be  served  in  the 
same  manner  as  a  summons  in  a  civil  action,  except  when 
otherwisely  expressly  directed  by  order  of  the  court. 
Service  upon  a  majority  of  the  members  of  any  board  or 
body,  is  service  upon  the  board  or  body,  whether  at  the 
time  of  the  service  the  board  or  body  was  in  session  or 
not. 


Penalty  for        Seo.  1097.    (§479.)  When  a  peremptory  mandate  has 
to  the  writ,     been  issued  and  directed  to  any  inferior  tribunal,  corpo- 
ration, board  or  person,  if  it  appear  to  the  court  that  any 
member  of  such  tribunal,  corporation  or  board,  or  such 
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person  upon  whom  the  Writ  has  heen  personaUy  served, 
has,  without  just  excuse,  refused  or  neglected  to  ohey  the 
same,  the  court  may,  upon  motion,  impose  a  fine  not 
exceeding  one  thousand  dollars.  In  case  of  persistence 
in  a  refusal  of  obedience,  the  court  may  order  the  party 
to  be  imprisoned  for  a  period  not  exceeding  three  months, 
and  may  make  any  orders  necessary  and  proper  for  the 
complete  enforcement  of  the  writ.  If  a  fine  be  imposed 
upon  a  judge  or  officer  who  draws  a  salary  from  the  state 
or  county,  a  certified  copy  of  the  order  must  be  forwarded 
to  the  controller  or  county  treasurer,  as  the  case  may  be, 
and  the  amoant  thereof  may  be  retained  from  the  salary 
of  such  judge  or  officer. 


CHAPTER  III. 

WRIT  OF  PROHIBITION. 

SicnoH  1102.  Prohibition  defined. 

1103.  Where  and  when  issned. 

1104.  Writ  may  be  alternatiye  or  peremptorj.    Form  of. 
1106.  Certain  proTisions  of  the  preeeding-ohapter  appUeable. 

Sko.  1102.    The  writ  of  prohibition  is  the  counterpart  Prohibition 
of  the  writ  of  mandate.    It  arrests  the  proceedings  of  any 
tribunal,  corporation,  board  or  person,  when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board  or  person. 


See.  1103.    It  may  be  issued  by  any  court  except  police  whenaad 
or  justices'  courts,  to  an  inferior  tribunal  or  to  a  corpora-  '*»«"**"■•**• 
tion,  board  or  person,  in  all  cases  where  there  is  not  a 
plain,  speedy  and  adequate  remedy  in  the  ordinary  course 
of  law.    It  is  issued  upon  affidavit,  on  the  application  of 
the  person  beneficially  interested. 

Sko.  1104.    The  writ  must  be  either  alternative  or  per-  writmaybe 
emptory.    The  alternative  writ  must  state  generally  the  ^^^^S^pt 
allegation  against  the  party  to  whom  it  is  directed,  and  po^of. 
command  such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until 

33 
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the  farther  order  of  the  court  from  which  it  is  issued,  and 
to  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except 
that  the  words  requiring  the  party  to  show  cause  why  he 
should  not  be  absolutely  restrained,  etc.,  must  be  omitted 
and  a  return  day  inserted. 

c«^n      ,      Sbo.  1105.    The  provisions  of  the  preceding  chapter, 

proYislonB  of  *  r  o  r        » 

{*»«p™^^    except  of  the  four  first  sections  thereof,  apply  to  this  pro- 

H»plicable.       CCCding. 


CHAPTER  IV. 


WRITS  or  REVIEW,  MANDATE  AND  PROHIBITION  MAT  ISSUE 

AND  BE   HEARD  AT  CHAMBERS. 

Skctiov  1108.  Writs  of  reyiew,  mandate  and  prohibition  may  issue  and  be 

heard  at  chambers. 

Writs  of  ro-       Sec.  1108.    (§653.)  Writs  of  review,  mandate  and  pro- 
date  and       hibition  may  be  issued  by  any  three  of  the  justices  of  the 

prohiblUoD  ''  ^         .  J.  *  .  *  4.     •    J 

my  iasae      suprcmc  court,  Or  by  any  district  or  county  judge,  in  Taca- 
at chambers,  tiou,  and  may,  in  the  discretion  of  the  justices  or  judge 

issuing  the  writ,  be  made  returnable  and  a  hearing  thereon 

be  had  in  vacation. 


TITLE   II. 

OF  CONTESTING  CERTAIN  ELECTIONS. 

Skction  1111.  Who  may  eontest,  and  grounds  of  oontest 

1112.  Irregularity  and  improper  conduct  of  judges,  when  to  anna 

elections. 

1113.  When  not  to. 

1114   Illegal  votes,  when  not  to  vitiate  election. 
1116.  Proceedings  on  contest. 

1116.  Statement  of  cause  of  oontest.   When  based  on  reoeption  of 

iUegal  votes,  contestant  to  deliver  to  respondent  a  list  o 
votes  claimed  to  be  illegal. 

1117.  Statement  of  cause  of  contest;  want  of  form  not  to  vitiate 

1118.  County  judge  to  hold  special  term  for  trial  of  oontest. 

1119.  Clerk  to  issue  citation  to  respondent. 
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SscnoK  1120.  Wltne88e»->fttteiidaDoe  of,  how  enforoed. 

1121.  Power  of  oourL    A^iournment  of  court. 

1122.  Raica  to  goyem  oourt  in  trial  of  contest. 

1123.  Court  may  declare  who  was  elected. 

1124.  Fees  of  officers  and  witnesses.  ^ 
1186.  CostB. 

1126.  AppeaL 

1127.  When  election  Toid  and  office  vacant. 

Sec.  nil.    Any  elector  of  the  coanty  may  contest  the   whom«y 

.,  _  till  •  /»*!        contest,  »od 

right  of  any  person  declared  elected  to  an  office  to  be  ^rovmOB  of 
exercised  in  and  for  such  county ;  and,  also,  any  elector 
of  a  township  may  contest  the  right  of  any  person  declared 
elected  to  any  office  in  and  for  such  township,  for  any  of 
the  following  causes : 

1.  For  malconduct  on  the  part  of  the  board  of  judges, 
or  any  member  thereof. 

2.  When  the  person  whose  right  to  the  office  is  con- 
tested was  not,  at  the  time  of  the  election,  eligible  to  such 
office. 

3.  When  the  person  whose  right  is  contested  has  given 
to  any  elector  or  inspector,  judge  or  clerk  of  the  election, 
any  bribe  or  reward,  or  has  oflFered  any  such  bribe  or 
reward  for  the  purpose  of  procuring  his  election. 

4.  On  account  of  illegal  votes. 

Statutes  of  1850,  p.  101. 

Sbc.  1112.    No  irregularity  or  improper  conduct  in  the  irregniaritj 

proceedings  of  the  judges,  or  any  of  them,  is  sueh  maU  e^con'Soct  of 

conduct  as  avoids  an  election,  unless  the  irregularity  or  toannur  ^"^ 

improper  conduct  is  such  as  to  procure  the  person  whose  *** 
right  to  the  office  is  contested  to  be  declared  elected  when 
he  had  not  received  the  highest  number  of  legal  votes. 

Sec.  1113.  When  any  election  held  for  an  office  exer-  whennotto. 
cised  in  and  for  a  county  is  contested  on  account  of  any 
malconduct  on  the  part  of  the  board  of  judges  of  any 
township  election,  or  any  member  thereof,  the  election 
cannot  be  annulled  and  set  aside  upon  any  proof  thereof, 
unless  the  rejection  of  the  vote  of  such  township  or  town- 
ships would  change  the  result  as  to  such  office  in  the 
remaining  vote  of  the  county. 

Sbo.  1114.    Nothing  in  the  fourth  ground  of  contest,  whXlot'to' 
specified  in  section  eleven  hundred  and  eleven,  is  to  be  so  uons  ^*^ 
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construed  as  to  anthorise  an  election  to  be  set  aside  on 
account  of  illegal  votes,  unless  it  appear  that  a  number 
of  illegal  votes  has  been  given  to  the  pe.rson  whose  right 
to  the  office  is  contested,  which,  if  taken  from  him,  would 
reduce  the  number  of  his  legal  votes  below  the  number 
of  votes  given  to  some  other  person  for  the  same  office, 
after  deducting  therefrom  the  illegal  votes  which  may  be 
shown  to  have  been  given  to  such  other  person. 


Proceedings 
oa  contest. 


Sec  1115.  When  an  elector  contests  the  right  of  any 
person  declared  elected  to  such  office,  he  must,  within 
forty  days  after  the  return  day  of  the  election,  file  with 
the  county  clerk  a  written  statement,  setting  forth  spe- 
cifically : 

1.  The  name  of  the  party  contesting  such  election,  and 
that  he  is  an  elector  of  the  district,  county  or  township, 
as  the  case  may  be,  in  which  such  election  was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is 
contested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of 
the  contesting  party,  that  the  matters  and  things  therein 
contained  are  true. 


statement 
o''  cause  of 
contest. 
When  based 
on  reception 
of  illegal 
Totes,  con- 
testant to 
dolirer  to 
respondent  a 
list  of  votes 
claimed  to 
be  Illegal. 


Sec.  1116.  When  the  reception  of  illegal  votes  is  alleged 
as  a  cause  of  contest,  it  is  sufficient  to  state  generally, 
that  illegal  votes  were  given  to  the  person  whose  election 
is  contested  in  the  specified  township  or  townships,  which, 
if  taken  fi*om  him,  will  reduce  the  number  of  his  legal 
votes  below  the  number  of  legal  votes  given  to  some  other 
person  for  the  same  office;  but  no  testimony  can  be 
received  of  any  illegal  votes,  unless  the  party  contesting 
such  election  deliver  to  the  opposite  party,  at  least  three 
days  before  such  trial,  a  written  list  of  the  number  of 
illegal  votes,  and  by  whom  given,  which  he  intends  to 
prove  on  such  trial;  and  no  testimony  can  be  received  of 
any  illegal  votes  except  such  as  are  specified  in  such  list. 

sutement         Seo.  1117.    No  Statement  of  the  grounds  ofcontest  wiU 

contost,want  be  rcjcctcd,  uor  the  proceedings  dismissed  by  auy  court 

toYiUttte.      for  want  of  form,  if  the  particular  grounds  of  contest  are 

alleged  with  such  certainty  as  will  advise  the  defendant 


OP  CALIFOBNIA.  261 

of  the  particular  proceeding  or  caase  for  which  sach  elec- 
tion is  contested. 

Sso.  1118.     Upon  the  statement  being  filed,  the  county  Oonntyjndgc 
clerk  must  inform  the  judge  of  the  county  court,  who  ciai  term  for 
mast  give  notice  and  order  a  special  term  of  court  to  be  test  ° 
held  at  the  court-house  of  the  proper  county,  on  some  day 
to  be  named  by  him,  not  less  than  ten  nor  more  than 
twenty  days  from  the  date  of  such  notice,  to  hear  and 
determine  such  contested  election. 

Sec.  1119.  The  clerk  must  also,  at  the  same  time,  issue  cierktoisrae 
a  citation  for  the  person  whose  right  to  the  office  is  con*  respondent. 
tested,  to  appear  at  the  time  and  place  specified  in  the 
notice,  which  citation  must  be  delivered  to  the  sheriff  and 
be  served  upon  the  party  in  person,  or,  if  he  cannot  be 
found,  by  leaving  a  copy  thereof  at  the  house  where  he 
last  resided. 

Seo.  1120.    The  clerk  must  issue  subpoenas  for  witnesses  witnesses— 
at  the  request  of  either  party,  which  must  be  served  by  of,  howTn- 
the  sheriff  as  other  subpoenas;  and  the  county  court  has    **"^* 
full  power  to  issue  attachments  to  compel  the  attendance 
of  witnesses  who  have  been  subpoenaed  to  attend. 

Sec.  1121.     The  court  must  meet  at  the  time  and  place  Power  of 
designated,   to  determine  such   contested   election,  and 
shall  have  all  the  powers  necessary  to  the  determination 
thereof.     It  may  adjourn  from  day  to  day  until  such  trial  AcUoum- 
is  ended,  and  may  also  continue  the  trial,  before  its  com-  ™*°  "  ^^^^ 
mencement,  to  any  time  not  exceeding  twenty  days,  for 
good  cause  shown  by  either  part}'  upon  affidavit,  at  the 
costs  of  tbe  party  applying  for  such  continuance. 

Sec.  1122.     The  court  must  be  governed,  in  the  trial  Rn.eetogov. 

dim  conn 

and  determination  of  such  contested  election,  by  the  rules  intHaiof 
of  law  and  evidence  governing  the  determination  of  ques- 
tions of  law  and  fact,  so  far  as  the  same  may  be  applica- 
ble; and  may  dismiss  the  proceedings  if  the  statement  of 
tae  cause  or  causes  of  the  contest  is  insufficient,  or  for 
want  of  prosecution.  Alter  hearing  the  proofs  and  alle- 
gations of  the  parties,  the  court  muat  pronounce  judgment 
in  tbe  premises,  either  confirming  or  annulling  and  set- 
ting aside  such  election. 
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Court  itiAv         Sxo.  1123.    If  in  any  such  case  it  appears  that  another 
wueiocted.    pcrson  than  the  one  returned  has  the  highest  number  of 
legal  votes,  the  court  must  declare  such  person  elected. 

FeeHofoffi.        Sec.  1124.     The  clerk,  sheriff  and  witnesses  shall  re- 

cero  and  wit- 

noasos.  ceive,  respectively,  the  same  fees,  from  the  party  against 

whom  judgment  is  given,  as  are  allowed  for  similar  ser- 
vices in  the  district  court. 

CoHtH.  Sko.  1125.     If  the  proceedings  are  dismissed  for  insuf- 

ficiency, want  of  prosecution,  or  the  election  is  by  the 
court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested ;  but  if  the  election 
is  annulled  and  sot  aside,  judgment  for  costs  must  be  ren- 
dered against  the  party  whose  election  was  contested,  in 
favor  of  the  party  contesting  the  same.  Primarily,  eaca 
party  is  liable  for  the  costs  created  by  himself,  to  the 
officers  and  witnesses  entitled  thereto,  which  may  be 
collected  in  the  same  manner  as  similar  costs  are  collected 
in  the  district  court. 

Appeal.  Seo.  1126.    Either  party,  aggrieved  by  the  judgment 

of  the  court,  may  appeal  therefrom  to  the  supreme  court, 
as  in  other  cases  of  appeal  thereto  from  the  county  court. 

whenoioc.         Skc.  1127.     Whenever  an  election  is  annulled   or  set 

tiou  void  and 

office  vacant,  aside  by  the  judgment  of  the  county  court,  and  ten  days 
has  elapsed  and  no  appeal  been  taken,  the  commission,  if 
any  has  issued,  is  void  and  the  office  vacant. 


TITLE  III. 

OP  SUMMARY  PROCEEDINGS. 

Chapter  I.   ConfMtion  of  jwfgment  without  action. 
II.   Submitting  a  controversy  loithout  action. 
III.  Discharge  of  persons  imprisoned  on  civil  process. 
IV.   Summary  proceedings  for  obtaining  possession  of 
real  property  in  certain  cases. 
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CHAPTEB  I. 

OONFE88ION  OF  JUDOMBNT  WITHOUT  ACTION. 

SscnoM  1132.  Jndgment  may  be  oonfefisod  for  debt  due  or  ooDtingent 

liability.  • 

1133.  Statement  in  writing  and  form  thereof. 

1134.  Filing  statement  and  entering  Jadgment. 
1136.  How,  in  justioes'  oourts. 

Seo.  1132.    (§  374.)  A  judgment  by  confession  may  be  jadgment 
entered  withoat  action,  either  for  money  due  or  to  be-  iSSsd  t^' 

d.       .  .»  .   1  •        debt  dae  or 

ne,  or  to  secure  any  person  against  contingent  lia-  contingeDt 

bility  on  behalf  of  the  defendant,  or  both,  in  the  manner  "***"**y- 
prescribed  by  this  chapter. 

Sec.  1133.  (§  375.)  A  statement  in  writing  must  be  Btntementin 
made,  signed  by  the  defendant  and  verified  by  his  oath,  fo^tEerMC 
to  the  following  effect : 

1.  It  must  authorize  the  entry  of  judgment  for  a  speci- 
fied sum. 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
Btate  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
duo. 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 

Sec.  1134.     (§  376.)  The  statement  must  be  filed  with  FuiDg  state 
the  clerk  of  the  county  in  which  the  judgment  is  to  be  storing 
entered,  who  must  indorse  upon  it,  and  enter  in  the  judg-  J"***™®"'* 
ment  book,  a  judgment  of  such  court  for  the  amount  con- 
fessed, with  ten  dollars  costs.     The  statement  and  affida- 
vit, with  the  judgment  indorsed,  thereupon  becomes  the 
judgment  roll. 

Seo.  1135.  In  a  justice's  court,  where  the  court  has  now,  idJiu- 
authority  to  enter  the  judgment,  the  statement  may  be  **^*«*"^"- 
filed  with  the  justice,  who  must  thereupon  enter  in  his 
docket  a  judgment  of  his  court  for  the  amount  confessed, 
with  three  dollars  costs.  If  a  transcript  of  such  judgment 
be  filed  with  the  county  clerk,  a  copy  of  the  statement 
must  be  filed  with  it. 


~r 
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CHAPTER  II. 


ControTeray, 
how  BQbmit- 
ted  withoat 
actioa. 


SUBMITTlNa  A  CONTROVERSY  WITHOUT  AC5TION. 

Sbction  1138.  ControTertj,  bow  submitted  witboat  Mtion. 

1139.  Jadgment  on,  as  in  other  cases,  but  without  oosts  prior  to 

notice  of  trial. 

1140.  Jadgment  may  be  enfottsed  or  appealed  from  as  in  an  action. 

Sec.  1138.  (§  377.)  Parties  to  a  question  in  difference, 
which  might  be  the  subject  of  a  civil  action,  may,  withoat 
action,  agree  upon  a  case  containing  the  facts  upon  which 
the  controversy  depends,  and  present  a  submission  of  the 
same  to  any  court  which  would  have  jurisdiction  if  an 
action  had  been  brought;  but  it  must  appear,  by  affidavit, 
that  the  controversy  is  real  and  the  proceedings  in  good 
faith,  to  determine  the  rights  of  the  parties.  The  court 
must  thereupon  hear  and  determine  the  case,  and  render 
judgment  thereon«  as  if  an  action  were  depending. 


judgmeot  Seo.  1139.    (§  378.)  Judgment  must  be  entered  in  the 

o&ercfuea,  judgment  book  as  in  other  cases,  but  without  costs  for 
oo^priOTto  any  proceeding  prior  to  the  trial.  The  case,  the  subrais- 
no  ceo    a    ^.^^  ^^^  ^  copy  of  the  judgment  constitute  the  judgment 

roll. 


Judgment 
may  be  en- 
forced or 
appealed 
fbomaein 
an  action. 


Seo.  1140.  (§  879.)  The  judgment  may  be  enforced  in 
the  same  manner  as  if  it  had  been  rendered  in  an  action , 
and  is  in  the  same  manner  subject  to  appeal. 


CHAPTER  III. 


DISCHARGE  OF  PERSONS  IMPRISONED  ON   OIVIE  PROCESS. 


Sbctioh  1143.  Persons  confined  may  be  dlscbarged. 

1144.  Notice  of  application. 

1145.  Service  of  notice. 

1146.  Examination  before  Jodge. 

1147.  Interrogatories  may  be  in  writing. 

1148.  Oath  to  be  administered. 

1149.  Order  of  discharge. 

1160.  If  not  disobarged,  prisoner  may  again  apply,  wben. 

1161.  Discharge  final. 

1162.  Jadgment  remains  in  foroe. 
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Sbctioh  ni»8.  Plaintiff  may  order  diseharge  of  prisoner,  who  shall  not 

thereafter  bo  liable  to  impriaonment  for  the  same  oauee  of 
action. 
1154.  Plaintiff  to  adyanoe  fiinds  for  rapfvort  of  prisoner. 

Sko.  114^.     Any  person  confined  in  jail  OD  an  execution  Penoiucon- 

•  J  •»  X  jj*  ••ix«  xi-       fined  may  be 

lasaea  on  a  judgment  rendered  in  a  civil  action,  must  be  discharged. 
discharged  therefrom  upon  the  conditions  in  this  chapter 
specified. 

Seo.  1144.  Such  person  must  cause  a  notice  in  writing  Notice  of 
to  be  given  to  the  plaintiff,  his  agent  or  attorney,  that  at  *pp^***«*"' 
a  certain  time  and  place  he  will  apply  to  the  judge  of  the 
district  court  of  the  county  in  whiph  such  person  may  be 
confined;  or,  in  case  of  his  absence  or  inability  to  act,  to 
the  judge  of  the  county  court  of  the  county  in  which 
such  person  may  be  imprisoned,  for  the  purpose  of  ob- 
taining a  discharge  from  his  imprisonment. 

Seo.  1145.  Such  notice  must  be  served  upon  the  plain-  serTiooof 
tiff,  his  agent  or  attorney,  one  day  at  least  before  the  ^  ^' 
bearing  of  the  application,  in  oases  where  the  plaintiff, 
his  agent  or  attorney,  lives  within  twenty  miles  of  the 
place  of  hearing;  and  one  day  must  be  added  for  every 
additional  twenty  miles  that  such  person  may  reside  from 
the  place  of  hearing. 

Sec  1146.  At  the  time  and  place  specified  in  the  no-  Examination 
tice,  such  person  must  be  taken  before  such  judge,  who  '^  ^ 
must  examine  him  under  oath  concerning  his  estate  and 
property  and  effects,  and  the  disposal  thereof,  and  his 
ability  to  pay  the  judgment  for  which  he  is  committed; 
and  such  judge  may  also  hear  any  other  legal  and  perti- 
nent evidence  that  may  be  produced  by  the  debtor  or  the 
creditor. 

Sec.  1147.     The  plaintiff  in  the  action  may,  upon  such  interrogato- 
examination,  propose  to  the  prisoner  any  interrogatories  inwriung. 
pertinent  to  the  inquiry,  and  they  must,  if  required  by 
him,  be  proposed  and  answered  in  writing,  and  the  an- 
swer must  be  signed  and  sworn  to  by  the  prisoner. 

Sec  1148.     if,  upon  the  examination,  the  judge  is  sat-  oathtobe 
isfied  that  the  prisoner  is  entitled  to  his  discharge,  he 
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must  administer  to  bim  the  following  oath,  to  wit :  ''  I, 

,  do  solemnly  swear  that  I  have  not  any  estate, 

real  or  personal,  to  the  amount  of  fifty  dollars,  except 
such  as  is  by  law  exempted  from  being  taken  in  execu- 
tion ',  and  that  I  have  not  any  other  estate  now  conveyed 
or  concealed,  or  in  any  way  disposed  of,  with  design  to 
secure  the  same  to  my  use,  or  to  defraud  my  creditors,  so 
help  me  God." 


Order  of 
diachai^ 


If  not  dis- 
charged, 
prisoner  may 
again  apply, 
when 


Discharge 
final. 


Judgment 
remains  in 
force. 


Plaintiff  may 
order  dis- 
charge of 
prisoner, 
who  shall  not 
thereafter  be 
liable  to  im* 
prisunment 
lor  the  same 
cause  of 
action. 

Plaintiff  to 
adyance 
tanda  for 
support  of 
prisoner. 


Seo.  1149.  After  administering  the  oath,  the  judge 
must  issue  an  order  that  the  prisoner  be  discharged  from 
custody,  and  the  officer,  upon  the  service  of  such  order, 
must  discharge  the  prisoner  forthwith,  if  he  be  impris- 
oned for  no  other  cause. 

Seo.  1150.  If  such  judge  does  not  discharge  the  pris- 
oner, he  may  apply  for  his  discharge  at  the  end  of  every 
succeeding  ten  days,  in  the  same  manner  as  above  pro- 
vided, and  the  same  proceedings  mast  thereupon  be  had. 

Seo.  1151.  The  prisoner,  after  being  so  discharged,  is 
forever  exempted  from  arrest  or  imprisonment  for  the 
same  debt,  unless  he  be  convicted  of  having  wilfully 
sworn  falsely  upon  his  examination  before  the  judge,  or 
in  taking  the  oath  before  prescribed. 

Seo.  1152.  The  judgment  against  any  prisoner  who  is 
discharged  remuins  in  full  force  against  ary  estate  which 
may  then  or  at  any  time  afterward  belong  to  him,  and 
the  plaintiff  may  take  out  a  new  execution  against  the 
goods  and  estate  of  the  prisoner,  in  like  manner  as  if  he 
had  never  been  committed. 

Sec.  1153.  Tne  plaintiff  in  the  action  may  at  any  time 
order  the  prisoner  to  be  discharged,  and  he  is  not  there- 
after liable  to  imprisonment  for  the  same  cause  of  action. 

Sec.  1154.  Whenever  a  person  is  committed  to  jail  on 
an  execution  issued  on  a  judgment  recovered  in  a  civil 
action,  the  creditor,  his  agent  or  attorney,  must  advance 
to  the  jailer,  within  twenty-four  hours  after  such  commit- 
ment, sufficient  money  to  pay  for  the  support  of  said  pris- 
oner during  the  time  for  which  he  may  be  imprisoned  ; 
and  in  case  the  money  should  not  be  so  advanced,  or  if, 
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during  the  time  the  prisoner  may  be  in  confinement,  the 
money  eboald  be  expended  in  the  support  of  such  prisoner 
and  the  creditor  should  neglect  for  twenty-four  hours  to 
advance  such  further  sum  as  might  be  necessary  for  his 
support,  the  jailer  must  forthwith  discharge  such  prisoner 
from  custody;  and  such  discharge  has  the  same  effect  as 
a  discharge  by  order  of  the  creditor. 


CHAPTER  IV. 


eUMMAET  PBOCKEDINQS  FOR  OBTAINING  POSSESSION  OF  REAL 

PROPERTY  IN  CERTAIN   CASES. 

Sbctioh  1150.  Forcible  entry  defined. 

1100.  Forcible  detainer  defined. 

1101.  Unlawful  detainer  defined. 

1102.  Service  of  notice. 

1103.  County  courts  bare  JuriBdiction. 

1104.  Parties  defendant. 

1105.  Parties  generally. 

1100.  Complaint.    Judge  to  fix  day  for  appearance  of  defendant 
and  eummons. 

1107.  Summons,  form  and  service  of. 

1108.  Arrest. 

1109.  Judgment  by  defknlt. 

1170.  Defendant  may  appear,  etc. 

1171.  Trial  by  jury. 

1172.  Showing  required  of  plaintiff'  in  forcible  entry  or  detainer. 

Of  defendant 

1173.  Complaint  must  be  amended  in  certain  cases. 

1174.  Verdict  and  Judgment. 

1175.  General  provisions. 

Sec.  1159.    Every  persoD  is  guilty  of  a  forcible  entry  FcrciWcen. 

who  either—  try  defined. 

1.  By  breaking  open  doors,  windows  or  other  parts  of 
a  house,  or  by  any  kind  of  violence  or  circumstance  of 
terror,  enters  upon  or  into  any  real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property  by 
force,  threats  or  menacing  conduct,  turns  out  the  party  in 
possession. 

Statutes  of  1800.  p.  708. 

Seo.  1160.    Every  person  is  guilty  of  a  forcible  detainer  Forvibie 
who  either-  ttSlSSi', 

1.  By  force,  or  by  menaces  and  threats  of  violence, 
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ULlawfal 

detainer 

defined. 


Serriceof 
notio«. 


nnlawfally  holds  and  keeps  the  possession  of  any  real 
property,  whether  the  same  was  acquired  peaceably  or 
otherwise;  or, 

2.  Who,  in  the  night  time,  or  daring  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upon  real  prop* 
erty,  and  who,  after  demand  made  for  the  surrender 
thereof,  for  the  period  of  five  days  refuses  to  surrender 
the  same  to  such  former  occupaut. 

The  occupant  of  real  property,  within  the  meaning  of 
this  subdivision,  is  one  who,  within  five  days  preceding 
such  unlawful  entry,  was  in  the  peaceable  and  undisturbed 
possession  of  such  lands. 

Statuiea  of  1866,  p.  708. 

Sec.  1161.  A  tenant  of  real  property,  for  a  term  less 
than  life,  is  guilty  of  an  unlawful  detainer — 

1.  Where  he  continues  in  possession  of  the  property,  or 
any  part  thereof,  afberthe  expiration  of  his  term,  without 
the  permission  of  the  landlord ;  but  in  case  of  a  tenancy 
at  will  or  sufferance,  it  must  be  first  terminated  by  notice, 
as  prescribed  in  the  civil  code. 

2.  Where  he  continues  in  possession  afler  a  neglect  or 
failure  to  perform  the  conditions  or  covenants  of  the  lease 
or  agreement  under  which  the  property  is  held,  and  three 
days  notice,  in  writing,  requiring  the  performance  of  such 
conditions  or  covenants,  or  the  possession  of  the  property, 
shall  have  been  served  upon  him. 

3.  Where  he  continues  in  possession,  without  such  per- 
mission, after  default  in  the  payment  of  rent  pursuant  to 
the  agreement  under  which  the  property  is  held,  and  three 
days  notice,  in  writing,  requiring  payment  of  the  rent  or 
possession  of  the  property,  shall  have  been  served  upon 
him. 

SUtates  of  1863,  p.  653  ;  N.  T.  C.  C.  P.  i  UIO. 

Sec.  1162.  The  notices  required  by  the  preceding  sec- 
tion may  be  served,  either — 

1.  By  delivering  a  copy  to  the  defendant  personally;  or, 

2.  If  he  bo  absent  from  his  place  of  residence,  and  from 
his  usual  place  of  business,  by  leaving  a  copy  with  some 
person  of  suitable  age  and  discretion  at  either  place ;  or, 

3.  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion  there 
cannot  be  found,  then  by  afSxing  a  copy  in  a  conspicuous 
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plftee  on  the  property,  and  also  delivering  a  copy  to  a 
person  there  residing,  if  such  person  can  be  foand. 

Sec.  1163.    The  county  court  of  the  county  in  which  the  county 

rt.      .        .  !!•      'j*^-  oourti  hare 

property,  or  some  part  of  it,  is  situated,  has  jurisdiction  jarisdiction. 
of  proceedings  under  this  chapter. 

Statutes  of  1866,  p.  768. 

Sec  1164.  No  person  other  than  the  actual  occupants  parties 
of  the  premises  are  necessary  parties  defendant  lo  these 
proceedings,  nor  will  the  proceeding  abate  or  plaintiff  be 
nonsuited  for  tbc  nonjoinder  of  any  persons  who  might  or 
should  have  been  made  parties  defendant;  but  when  it 
Appears  that  any  of  the  parties  served  with  process  or  ap- 
pearing in  the  proceeding  are  guilty  of  the  offence  charged, 
judgment  must  be  rendered  against  the  persons  thus 
found  guilty.  And  in  case  a  married  woman  be  tenant  or 
occupant,  and  her  husband  is  not  a  resident  of  the  county* 
in  which  the  premises  are  situated,  her  marriage  is  no 
defence;  but  in  case  her  husband  be  not  joined,  or  unless 
she  be  doing  business  as  a  solo  trader,  an  execution  issued 
upon  a  judgment  against  her  can  only  be  enforced  against 
property  on  the  premises  at  the  time  of  the  commence- 
ment of  the  action. 

Seo.  1165.    Except  as  provided  in  the  preceding  sec-  Parues 
tion,  the  provisions  of  part  two  of  this  code,  relating  to  «®"*™"y* 
parties  to  civil  actions,  are  applicable  to  this  proceeding. 

Seo.  1166.    The  plaintiff  must  present  to  the  county  oompiaint. 
judge  his  written  complaint,  setting  forth  therein  the  facts 
on  which  he  seeks  to  recover,  and  describe  the  premises 
with  reasonable  certainty,  and  may  charge  that  the  de- 
fendant has  acted  fraudulently  in  making  the  forcible 
entry  or  detainer  (in  case  the  proceeding  is  brought  for 
either),  and  may  claim  such  damages  therefor  as  he  may 
deem  proper,  and  in  case  of  rent  due  must  state  the 
amount  thereof.    Upon  receiving  the  complaint  the  judge  judse  to 
must  fix  a  day  for  the  appearance  of  the  defendant  in  such  appeanmco 
action,  and  indorse  the  date  thus  fixed,  together  with  the  wdrom-^"^ 
day  of  the  presentation  of  the  complaint,  upon  it;  the 
judge  must  also  direct  upon  the  complaint  that  the  sum- 
mons to  be  issued  thereupon  be  served  upon  the  defendant 
at  a  day  not  less  than  three  days  previous  to  the  day  set 
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Snmmonfl, 
fonn  and 
serrice  oC 


Arrest. 


Judgment 
by  de&uU. 


Defendant 
may  appear, 
etc. 


Trial  by  Jnry 


Bhowine 
required  of 
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fcrdble 
entry  or 
detainer. 


for  the  appearanoe  of  the  defeodant,  and  not  more  than 
twenty  days  from  the  date  of  making  the  order,  fizing 
the  return  day  of  the  summons. 

Statutes  of  1866,  p.  768 ;  1863,  p.  652. 

Seo.  1167.    The  complaint,  thus  indorsed,  myst  be  filed 

with  the  clerk  of  the  county  court,  and  the  clerk  must 

forthwith  issue  the  summons.    It  must  state  the  parties 

to  the  proceeding,  the  court  in  which  the  same  is  brought, 

the  nature  of  the  proceeding,  in  concise  terms,  and  the 

relief  sought,  and  also  the  day  fixed  for  the  appearance  of 

the  defendant  therein,  and  the  number  of  days  before  the 

time  of  the  appearance  that  the  same  is  to  be  served  on 

the  defendant.    It  must  notify  the  defendant  to  appear 

and  answer  within  the  time  designated  in  the  summons, 

or  that  the  relief  sought  will  be  taken  against  him.    The 

summons  must  be  directed  to  the  defendant,  and  must  ue 
• 

served  and  returned  in  the  same  manner  as  the  summons 
in  a  civil  action  is  served  and  returned. 

Statutes  of  1866,  p.  768. 

Sec.  1168.  If  the  complaint  presented  establishes,  to 
the  satisfaction  of  the  judge,  fraud,  force  t>r  violence  in 
the  entry  or  detainer,  and  that  the  possession  held  is  un- 
lawful, he  may  make  an  order  for  the  arrest  of  the  de- 
fendant. 

Seo.  1169.  If,  at  the  time  appointed,  the  defendant  do 
not  appear  and  defend,  the  court  must  enter  his  default 
and  render  judgment  in  favor  of  the  plaintiff  as  prayed 
for  in  the  complaint. 

Seo.  1170.  On  or  before  the  day  fixed  for  bis  appear- 
ance, the  defendant  may  appear  and  answer  or  demur. 

Sec  1171.  Whenever  an  issue  of  fact  is  presented  by 
the  pleadings,  if  either  party  demand  it,  a  jury  must  be 
summoned  to  try  the  issue.  The  jury  must  be  summoned 
and  formed  as  in  justices'  courts,  and  the  provisions  of 
this  code,  respecting  trials  by  jury  in  justices'  courts, 
apply  to  trials  by  jury  under  this  chapter. 

Sec  1172.  On  the  trial  of  any  proceeding  for  any  for- 
cible entry  or  forcible  detainer,  the  plaintiff  shall  only 
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be  required  to  show,  in  addition  to  the  forcible  entry  or 
forcible  detainer  complained  of,  that  be  was  peaceably  in 
the  actaal  possession  at  the  time  of  the  forcible  entry,  or 
was  entitled  to  the  possession  at  the  time  of  the  forcible 
detainer.  The  defendant  may  show  in  his  defence,  that  of  defendant 
he  or  his  ancestors,  or  those  whose  interest  in  such  prem- 
ises he  claims,  have  been  in  the  qaiet  possession  thereof 
for  the  space  of  one  whole  year  together  next  before  the 
commencement  of  the  proceedings,  and  that  his  interest 
therein  is  not  then  ended  or  determined;  and  such  show- 
ing is  a  bar  to  the  proceedings. 

Statutes  of  1866,  p.  768. 

Sec  1173.     When,  upon  the  trial  of  any  proceeding  Complaint 
under  this  chapter,  it  appears  from  the  evidence  that  the  amended  in 

certain  cflwoo- 

defendant  has  been  guilty  of  cither  a  forcible  entry  or  a 
forcible  detainer,  and  other  than  the  offence  charged  in  , 
the  complaint,  the  judge  must  order  that  such  complaint 
be  forthwith  amended  to  conform  to  such  proofs.  Such 
amendment  must  be  without  any  imposition  of  terms.  No 
continuance  must  be  permitted  upon  account  of  such 
amendment,  unless  the  defendant,  by  affidavit  filed,  shows 
to  the  satisfaction  of  the  court  good  cause  therefor. 

Seo.  1174.  If,  upon  the  trial,  the  verdict  of  the  jury  venuctand 
or  the  finding  of  the  court  is  in  favor  of  the  plaintiff  J"***™*"*" 
and  against  defendant,  the  clerk  must  thereupon  enter 
judgment  for  the  restitution  of  the  premises.  The  jury, 
or  the  court,  in  case  the  proceeding  is  tried  without 
jury,  must  also  assess  the  damages  occasioned  to  the 
plaintiff  by  the  forcible  entry  or  detainer,  or  in  case  of 
rent  unpaid,  the  amount  of  rent  then  due,  and  thereupon 
judgment  against  the  defendant  for  three  times  the  amount 
of  such  damages  or  rent,  as  the  case  may  be,  so  found  or 
assessed,  must  be  entered. 

Seo.  1175.  The  complaint  and  answer  must  be  verified;  General 
and,  except  as  otherwise  provided  in  this  chapter,  the 
provisions  of  this  code,  relative  to  proceedings  in  civil 
actions,  apply  to  these  proceedings;  and  either  party  may 
appeal  to  the  supreme  court  as  from  other  judgments  of 
the  county  court;  but  no  appeal  taken  by  the  defendant 
stays  proceedings  upon  the  judgment  unless  the  county 
judge  so  directs. 


proviaioiia 
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TITLE    IV. 

OF  THB  ENFORGBMEKT  OF  LIENS. 

Chapter  I.  Liens  in  general, 

II.  Liens  of  mechanics  and  others  upon  real  proper^, 
III.   Certain  liens /or  salaries  and  wages. 


CHAPTER  I. 


LIENS   IN   GENERAL. 
SiCTiox  1180.  Bofinition  of  lien. 


Definiticn  Seo.  1180.    A  lion  is  a  right  to  have  satisfactioD  of  a 

of  lion.  °  . 

claim  oat  of  a  particular  thing,  or  to  retain  possession  of 
X  it  until  the  claim  is  paid. 


CHAPTER  II. 

LIENS  OF    MECHANICS    AND    OTHERS  UPON  REAL  PROPERTY. 

SiBGTiON  1183.  What  laborers,  eontractora,  etc.,  may  have  liens  npon. 

1184.  Liens  for  grading  and  filling  lots  and  streets. 

1185.  What  interest  in  the  land  snbject  to  the  lien. 

1186.  Same. 

1187.  Effeot  of  liens. 

1188.  Claim  of  lien  to  be  filed  in  recorder's  office. 

118d.  Liens  upon  two  or  more  pieces  of  property.    Amount  due 

from  each  to  be  designated. 
1100.  Claim  to  be  recorded.    Fees  of  recorder. 
1191.  Time  of  continuance  of  lien. 

1102.  Suits  to  enforce  Ueiis  must  be  tried  in  district  courts.    Bules 

of  pleckding,  etc 

1103.  Parties. 

1104.  What  contractor  entitled  to  recover.    Owner  may  retain 

money,  when. 

1105.  Costs. 

1106.  Proceeds  of  sale,  how  distributed.    Execution  for  deficiency. 

1107.  Lien  does  not  impair  right  to  proceed  for  recovery  of  the  debt. 

1108.  Not  to  apply  to  liens  already  acquired. 
1100.  New  trials  and  appeals. 


to  the  lien. 
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Seo.  1183.    Every  person  performiDg   labor  upon,  or  what  labor- 
furnishing  materials  to  be  used  in  the  construction,  altera-  on,  etc., 
tion  or  repair  of  any  mining  claim,  building,  wharf,  bridge,  S^npon. 
ditch,  flume,  tunnel,  fence,   machinery^  railroad,  wagon 
road,  aqueduct  to  create  hydraulic  power,  or  any  other 
Btrncture,  or  who  performs  labor  in  any  mining  claim,  has 
a  lien  upon  the  same  for  the  work  or  labor  done  or  mate- 
rials furnished   by  each  respectively,  whether   done  or 
famished  at  the  instance  of  the  owner  of  the  building  or 
other  improvement,  or  his  agent. 

8Utat08  of  1808,  p.  580. 

Sbg.  1184.    Any  person  who,  at  the   request  of  the  Liens  for 

grading  and 

owner  of  any  lot  in  any  incorporated  city  or  town,  grades,  Suing  lots 
fills  in  or  otherwise  improves  the  same,  or  the  street  in 
front  of  or  adjoining  the  same,  has  a  lien  upon  such  lot 
for  his  work  done  and  materials  furnished. 

Sec.  1185.  The  land  upon  which  any  building,  improve-  what  inter- 
ment or  structure  is  constructed,  together  with  a  conve-  Clnd'subject 
nient  space  about  the  same,  or  so  much  as  may  be  required 
for  the  convenient  use  and  occupation  thereof,  is  also 
subject  to  the  liens,  if,  at  the  time  the  work  was  com- 
menced OT  the  materials  for  the  same  had  commenced 
to  be  furnished,  the  land  belonged  to  the  person  who 
caused  said  building,  improvement  or  structure  to  be  con- 
structed, altered  or  repaired ;  but  if  such  person  owned 
less  than  a  fee  simple  estate  in  such  land,  then  only  his 
interest  therein  is  subject  to  such  lien ;  and  in  case  such 
interest  is  a  leaseiiold  interest,  and  the  bolder  thereof  has 
forfeited  his  right  thereto,  the  purchaser  of  such  building 
or  improvement  and  leasehold  term,  or  so  much  thereof 
as  remains  unexpired,  at  any  sale  under  the  provisions  of 
this  chapter,  is  held  to  be  the  assignee  of  such  leasehold 
term,  and  as  such  is  entitled  to  pay  the  lessor  all  arrears 
of  rent  or  other  money  and  cost  due  under  the  lease, 
unless  the  lessor  has  regained  possession  of  the  land,  or 
obtained  judgment  for  the  possession  thereof,  prior  to  the 
commencement  of  the  construction,  alteration  or  repair 
of  the  building  or  other  improvement  thereon  ;  in  which 
event  the  purchaser  has  the  right  only  to  remove  the 
building  or  other  improvement  within  thirty  days  after 
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he  has  purchased  the  same;  and  the  owner  of  the  land 
may  receive  the  rent  due  him,  payable  out  of  the  pro- 
ceeds of  the  sale,  according  to  the  terms  of  the  lease, 
down  to  the  tim^of  such  removal. 

8»a«.  Sbo.  1186.    Every  building,  improvement  or  structure, 

constructed  upon  any  lands  with  the  knowledge  of  the 
owner  or  the  person  having  or  claiming  any  interest 
therein,  is  held  to  have  been  constructed  at  the  instaDoe 
of  such  owner  or  person  having  or  claiming  any  interest 
therein ;  and  the  interest  owned  or  claimed  is  subject  to 
any  lien  filed  in  accordance  with  the  provisions  of  this 
chapter,  unless  the  owner  or  person  having  or  claiming 
an  interest  therein,  within  three  days  after  he  obtains 
knowledge  of  the  construction,  alteration  or  repair,  or 
the  intended  construction,  alteration  or  repair,  give  notice 
that  he  will  not  be  responsible  for  the  same,  by  posting  a 
notice  in  writing  to  that  effect  in  some  conspicuous  place 
upon  the  land. 

sfltetof  Seo.  1187.    The  liens  provided  for  in  this  chapter  are 

preferred  to  any  lien,  mortgage  or  other  encumbrance 
which  may  have  attached  subsequent  to  the  time  when 
the  building,  improvement  or  structure  was  cdkimenced, 
work  done,  or  materials  were  commenced  to  be  furnished  ; 
also,  to  any  lien,  mortgage  or  other  encumbrance  which 
was  unrecorded  at  the  time  the  building,  improvement  or 
structure  was  commenced,  work  done,  or  the  materials 
were  commenced  to  be  furnished.  In  enforcing  the  liens 
provided  for  in  this  chapter,  the  building,  improvement 
or  superstructure  may  be  sold  separately  from  the  land ; 
and  when  so  sold,  the  purchaser  may  remove' the  same, 
within  a  reasonable  time  thereafter,  not  to  exceed  thirty 
days,  upon  the  payment  to  the  owner  of  the  land  of  a 
reasonable  rent  for  its  use  from  the  date  of  his  purchase 
to  the  time  of  removal.  If  such  removal  be  prevented 
by  legal  proceedings,  the  thirty  days  for  removal  do  not 
begin  to  run  until  the  final  determination  of  such  pro- 
ceedings. 

aaimofiicn       Seo.  1188.     Evcry    original    contractor,  within   sixty 

reconter'8      days  after  the  completion  of  his  contract,  and  every  per- 

******  son,  save  the  original  contractor,  claiming  the  benefit 

of  this  chapter,  must,  within  thirty  days  after  the  com- 
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pletlon  of  any  building,  improvement  or  stractore,  or 
after  the  completion  of  the  alteration  or  repair  thereof, 
or  the  performance  of  any  labor  in  a  mining  claim,  file 
with  the  county  recorder  of  the  countp  in  which  sach 
property,  or  some  part  thereof,  is  situated,  a  claim  con- 
taining a  statement  of  his  demand  after  deducting  all 
just  credits  and  offsets,  with  the  name  of  the  owner  or 
reputed  owner,  if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom  he  furnished 
the  materials,  and  also  a  description  of  the  property  to 
be  charged  with  the  lien,  sufiScient  for  identification,  which 
claim  must  be  verified  by  the  oath  of  himself  or  of  some 
other  person. 

Seo.  1189.    In  every  case  in  which  one  claim  is  filed  Lientnpon 

two  or  more 

against  two  or  more  buildings,  mining  claims  or  other  piooesof 
improvements  owned   by  the  same  person,  the  person  Amount  doe 
filing  such  claim  must,  at  the  same  time,  designate  the  bedeaigna- 
amount  due  to  him  on  each  of  such  buildings,  mining 
claims  or  other  improvements,  otherwise  such  claim  is 
p  postponed  to  other  lien-holders.    The  lien  of  such  claim- 

ant does  not  extend  beyond  the  amount  designated,  as 
against  other  creditors  having  liens  by  judgment,  mort- 
gage or  otherwise,  upon  either  of  such  buildings  or  other 
improvements,  or  upon  the  land  upon  which  the  same  are 
situated. 

Sec   1190.    The  recorder  must  record  the  claim  in  a  ciaimtobe 
book  kept  by  him  for  that  purpose,  which  record  must  be 
'         indexed  as  deeds  and  other  conveyances  are  required  by 

law  to  be  indexed,  and  for  which  he  may  receive  the  same  Fees  of 
fees  as  are  allowed  by  law  for  recording  deeds  and  other 
instruments. 


recorder. 


Sec.  1191.  Ko  lien  provided  for  in  this  chapter  binds  Timeor 
any  building,  mining  claim,  improvement  or  structure,  for  of  uen. 
a  longer  period  than  ninety  days  after  the  same  has  been 
filed,  unless  proceedings  be  commenced  in  a  proper  court 
within  that  time  to  enforce  the  same;  or,  if  a  credit  be 
piven,  then  ninety  days  after  the  expiration  of  such 
credit;  but  no  lien  continues  in  force  for  a  longer  time 
than  two  years  from  the  time  the  work  is  completed,  by 
ftQJ  agreement  to  give  credit. 
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Baits  to 
enforce  liens 
must  be 
tried  in  dis- 
trict courts. 
Kulos  of 
pleading, 
etc 


Parties. 


What  con- 
tractor 
entltle<l  to 
recover. 


Owner  may 

roMltfmoDey 

when. 


Costs. 


Seo.  1192.  Proceedings  to  enforce  the  liens  provided 
for  in  this  chapter  mast  be  commenced  and  tried  in  the 
district  courts,  and  the  pleadings,  process,  practice  and 
other  proceodii^  shall  bo  the  same  as  in  civil  cases,  ex- 
cept that  where  service  of  summons  maj  be  made  by 
publication,  the  time  of  publication,  whore  the  defendant 
resides  out  of  or  is  absent  from  the  state,  or  for  any  other 
cause  cannot  be  served  personally,  need  be  but  once  a 
week  for  four  successive  weeks,  and  the  time  for  answer- 
ing expires  when  such  publication  is  complete. 

Seo.  1193.  In  all  proceedings  to  enforce  liens  provided 
for  by  this  chapter,  all  persons  personally  liable  and  all 
lienholders  whose  claims  have  been  filed  for  record  under 
the  provisions  of  section  eleven  hundred  and  eighty- 
eight,  and  all  other  persons  interested  in  the  matter  in 
controversy  or  in  the  property  sought  to  be  charged  with 
the  lien,  may  be  made  parties;  but  such  as  are  not  made 
parties  are  not  bound  by  such  proceedings. 

Sec.  1194.  Any  contractor  is  entitled  to  recover,  upon 
a  lien  filed  by  him,  only  such  amount  as  may  be  due  to 
him  according  to  the  terms  of  his  contract,  after  deduct- 
ing all  claims  of  other  parties  for  work  done  and  materi- 
als furnished,  and  in  all  cases  where  a  lien  is  filed  for 
work  done  or  materials  furnished  to  any  contractor,  he 
must  defend  any  action  brought  thereupon  at  bis  own 
expense;  and  during  the  pendency  of  such  action  the 
owner  may  withhold  from  the  contractor  the  amount  of 
money  for  which  such  lien  is  filed;  and  in  case  of  judg- 
ment against  the  owner  or  his  property  upon  the  lien,  the 
ownei*  is  entitled  to  deduct  from  any  amount  due  or  to 
become  duo  by  him  to  the  contractor  the  amount  of  such 
judgment  and  costs;  and  if  the  amount  of  such  judgment 
and  costs  exceed  the  amount  due  by  him  to  the  contractor, 
or  if  the  owner  has  settled  with  the  contractor  in  full,  he 
is  entitled  to  recover  back  from  the  contractor  any  amount 
so  paid  by  him  in  excess  of  the  contract  price,  and  for 
which  the  contractor  was  originally  the  party  liable. 

Sec.  1195.  Costs  may  be  recovered  and  made  part  of 
the  judgment  as  in  civil  actiqps,  and  the  court  may  also 
allow,  as  part  of  the  costs,  the  moneys  paid  for  filing  and 
recording  the  lien,  and  a  reasonable  attorney's  fee. 
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Seo.  1196.     In  case  tbo  proceeds  of  any  sale  are  insuffi-  Proceeds  of 

Bulc   how 

cient  to  pay  all  lienholders  under  it,  the  liens  of  all  per-  distributed. 
sons  olber  than  the  original  contractor  and  sub-contractors 
most  first  be  paid  in  full,  or  pro  rata,  if  tbe  proceeds  be 
insufficient  to  pay  them  in  fii-11 ;  and  out  ^f  the  remainder, 
if  any,  the  sub-contractors  must  then  be  paid  in  full,  or 
pro  rata,  if  the  remainder  be  insuflScient  to  pay  them  in 
full ;  and  the  remainder,  if  any,  must  be  paid  to  the  orig- 
inal contractor:  and  each  claimant  is  entitled  to  execu-  Execution 

for  deficit. 

tion  for  any  balance  due  him  after  such  distribution  ;  such 
execution  to  be  issued  by  the  clerk  of  the  court,  upon 
demand,  after  the  return  of  the  officer  making  the  sale, 
showing  such  balance  due. 

Sec.  1197.    Nothing  contained  in  this  chapter  can  be  uendoeenot 
construed  to  impair  or  aifect  the  right  of  any  person  to  to??Ji^*** 
whom  any  debt  may  be  due  for  work  done  or  materiills  ^otSedebt. 
furnished  to  maintain  a  personal  action  to  recover  such 
debt  against  the  person  liaole  therefor;  and  the  person 
bringing  such  personal  action  may  take  out  an  attach- 
ment therefor,  notwithstanding  bis  lienAsd  in  his  affida- 
vit to  procure  an  attachment,  need  not  state  that  his  de- 
mand is  not  secured  by  a  lien  ;  but  the  judgment,  if  any 
obtained  by  the  plaintiff  in  such  personal  action,  cannot  be 
construed  to  impair  or  merge  any  lien  held  by  plaintiff    • 
under  this  chapter. 

Sec.  1198.    Nothjiig  contained  in  this  chapter  affects  Nottoappiy 
any  lien  heretofore  acquired,  but  the  same  may  be  enforced  Jj^o*^ 
under  the  provisions  of  this  chapter;  and  where  proceed-  •c<i"*»'«** 
ings  are  now  pending,  they  may  hereafter  be  conducted 
according  to  its  provisions. 

Sbo.  1199.  The  provisions  of  title  two  of  this  code,  New  trials 
relative  to  new  trials  and  appeals,  apply  to  proceedings  *°  ^^^ 
under  this  chapter. 


CHAPTER  III. 

CERTAIN   LIENS  FOB    SALARIES   AND   WAGES. 

SscTiox  1204.  Certain  persons  preferred   creditors  when   assignment  of 

property  is  made. 

1205.  Same,  against  estates. 

1206.  Same,  in  cases  of  execution  or  attachment. 
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OertalD  per- 
sons pre- 
ferred cred- 
Itora  when 
assignment 
of  pn»ert7 
is  made. 


Same, 

against 

estates. 


Same,  im 
cfises  of  exe- 
cution or 
attachment. 


Sbc.  1204.  In  all  assignments  of  property,  made  by  any 
person  to  trustees  or  assignees,  on  account  of  the  inability 
of  the  person,  at  the  time  of  the  assignment,  to  pay  his 
debts,  or  in  proceedings  in  insolvency,  the  wages  of  tbo 
miners,  mechanics,  salesmen,. servants,  clerks  or  laborers, 
employed  by  such  person,  to  the  amount  of  one  hundred 
dollars,  and  for  services  rendered  within  sixty  days,  are 
preferred  claima,  and  must  be  paid  by  such  trustees  or 
assignees  before  any  other  creditor  or  creditors  of  the 
assignor. 

Statutes  of  1868,  p.  213. 

Seo.  1205.  In  case  of  the  death  of  any  employer,  the 
wages  of  each  miner,  mechanic,  salesman,  clerk,  servant 
and  laborer,  for  services  rendered  within  the  forty  days 
next  preceding  the  death  of  the  employer,  not  exceeding 
one  hundred  dollars,  rank  in  priority  next  after  the 
funeral  expenses,  expenses  of  the  last  sickness,  the  charges 
and  expenses  of  administering  upon  the  estate,  and  the 
allowance  to  the  widow  and  infant  children,  and  must  be 
paid  before  oth^|M;laims  against  the  estate  of  the  deceased 
person. 

Sec.  1206.  In  cases  of  executions,  attachments,  and 
writs  of  a  similar  nature,  issued  against  any  person, 
miners,  mechanics,  salesmen,  servants,  clerks  and  laborers, 
who  have  claims  against  the  defendant  for  labor  done, 
ma}"^  give  notice  of  their  claim,  and  ihe  amount  thereof, 
sworn  to  by  the  person  making  the  claim,  to  the  officer 
executing  either  of  such  writs,  at  any  time  before  the 
actual  sale  of  property  levied  on ;  and  such  officers  must 
pay  to  such  persons,  out  of  the  proceeds  of  the  sale,  the 
amount  each  is  entitled  to  receive  for  services  rendered 
within  the  forty  days  next  preceding  the  levy  of  the  writ, 
not  exceeding  one  hundred  dollars.  If  any  or  all  of  the 
claims  so  presented,  and  claiming  preference  under  this 
section,  are  disputed  by  either  the  debtor  or  creditor,  the 
person  presenting  the  same  must  commence  an  action 
within  ten  days  for  the  recovery  thereof,  and  must  pros- 
ecute his  action  with  due  diligence,  or  be  forever  barred 
from  any  claim  of  priority  of  payment  thereof  j  but  in 
case  action  is  rendered  necessary  by  the  act  of  either 
debtor  or  creditor,  and  judgment  be  had  for  the  claim,  or 
any  part  thereof,  carrying  costs,  the  costs  taxable  therein 
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are  likewise  a  preferred  claim,  with  the  same  rank  as  the        % 
original  claim. 


TITLE   V. 

OF  CONTEMPTS. 

Bbctiom  1200.  What  acts  or  omiMions  are  contempts. 

1210.  Re-entry  on  property  after  OTietion,  when  a  contempt. 

1211.  A  contempt  committed  in  the  presence  of  the  oonrt  may  be 

punished  summarily.    When  not  so  committed,  an  affida- 
vit or  statement  shall  be  made. 

1212.  A  warrant  of  attachment  may  issue  or  a  notice  to  show  cause. 

1213.  Bail  may  be  given  by  a  person  arrested  under  such  warrant. 

1214.  Sheriff  must,  upon  executing  the  warranty  arrest  and  detain 

the  person  until  discharged. 

1215.  Bail  bond,  form  and  conditions  of. 

1216.  Officer  must  return  warrant  and  undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 

1210.  If  the  contempt  is  the  omission  to  perform  any  act»  the  per- 
son may  be  imprisoned  until  peiformanoe. 

1220.  If  a  party  fail  to  appear,  prooeedings. 

1221.  Illness  sufficient  cause  for  non-appearance  of  party  arrested. 

Confinement  under  arrests  for  contempt. 

1222.  Judgment  and  orders  in  such  cases  final. 

Sec.  1209.  The  following  acts  or  omissions,  in  respect  what  acta  or 
to  a  court  of  justice,  or  proceedings  therein,  are  con-  JSitempL"* 
tempts  of  the  authority  of  the  court : 

1.  Disorderly,  contemptuous  or  insolent  behavior  to- 
ward the  judge  while  holding  che  court,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding. 

3.  Misbehavior  in  office,  or  other  wilful  neglect  or  vio- 
lation of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  cor- 
oner or  other  person  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service.  ' 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding. 

5.  Disobedience  of  any  lawful  judgment,  order  or  pro- 
cess of  the  court. 
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'  6.  Assuming  to  bo  an  officer,  attorney,  coansel  of  a 

court,  and  acting  as  such  without  authority. 

7.  Rescuing  any  person  or  property,  in  the  custody  of 
an  officer  by  virtue  of  an  order  or  process  of  such  court- 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action 
while  going  to,  remaining  at  or  returning  from  the  coart 
where  the  action  is  on  the  calendar  for  trial. 

9.  Any  other  unlawful  interference  with  the  process  or 
proceedings  of  a  court. 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness. 

11.  When  summoned  as  a  juror  in  a  court,  neglectinf;^* 
to  attend  or  serve  as  such,  or  improperly  converging  with 
a  party  to  an  action  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court. 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate  or 
officer,  of  the  lawful  judgment,  order  or  process  of  a  supe- 
rior court,  or  proceeding  in  an  action  or  special  proceed- 
ing contrary  to  law,  after  such  action  or  special  proceed- 
ing is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate  or  officer.  Disobedience  of  the  lawful 
orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer. 

Note. — Revised  Stfttutes  of  Minnesota,  chapter  87. 

Be-entryon  Sec.  1210.  Every  pcrsou  dispossessed  or  ejected  from, 
SSToiric-  or  out  of,  any  real  property,  by  the  judgment  or  process 
contempt,  of  any  court  of  competent  jurisdiction,  and  who,  not  hav- 
ing right  so  to  do,  re-enters  into  or  upon,  or  takes  posses- 
sion  of,  any  such  real  property,  or  induces  or  procures 
any  person  not  having  right  so  to  do,  or  aids  or  abets  him 
therein,  is  guilty  of  a  contempt  of  the  court  by  which 
such  judgment  was  rendered,  or  from  which  such  process 
issued.  Upon  a  conviction  for  such  contempt,  the  court 
or  justice  of  the  peace  must  immediately  issue  an  alias 
process,  directed  to  the  proper  officer,  and  requiring  him 
to  restore  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 
possession. 

Statutes  of  1862,  p.  115. 


} 
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Seo.  1211.    (§481.)  When  a  contempt  is  committed  in  Aoontemot 

the  immediate  view  and  presence  of  the  coart,  or  judge  at  the  promnce 

chambers,  it  may  be  punished  summarily;  for  which  an  may  be  pan. 

order  must  bo  made,  reciting  the  facts  as  occurring  in  such  mariiy. 
immediate  view  and  presence,  adjudging  that  the  person 
proceeded  ascainst  is  thereby  guilty  of  a  contempt,  and 

that  he  be  punished  as  therein  prescribed.     When  the  when  not  so 

contempt  is  not  committed  in  the  immediate  view  and  M^ffidavit 

presence  of  the  court,  or  judge  at  chambers,  an  affidavit  Saiibe™**' 

shall  be  presented  lo  the  court  or  judge,  of  the  facts  con-  *°*^®' 
Btitating  the  contempt,  or  a  statement  of  the  facts  by  the 
referees  or  arbitrators,  or  other  judicial  officer. 

Seo.  1212.   (§482.)  When  the  contempt  is  not  committed  Awarmitor 
in  the  immediate  view  and  presence  of  the  court  or  jndge,  mft7ina?or 
a  warrant  of  attachment  may  be  issued  to  bring  the  person  show  ^ose. 
eharged  to  answer,  or,  without  a  previous  arrest,  a  warrant 
of  commitment  may,  upon  notice,  or  upon  an  order  to 
show  cause,  be  granted;  and  no  warrant  of  commitment 
can  be  issued  without  such  previous  attachment  to  answer, 
or  such  notice  or  order  to  show  cause.      % 

Seo.  1213.    (§483.)  Whenevera  warrant  of  attachment  Baiimajbe 
is  issued,  pursuant  to  this  title,  the  court  or  judge  must  penonir^ 
direct,  by  an  indorsement  on  such  warrant,  that  the  per-  mchwairant 
son  charged  may  be  let  to  bail  for  his  appearance,  in  an 
amount  to  be  specified  in  such  indorsement. 

Sec.  1214.     (§  484.)   Upon   executing  the  warrant  of  sheriff mnst, 

ti./K.  .    t  .1  .  .J         ^P^^  execnt- 

attachment,  the  sheriff  must  keep  the  person  m  custody,  ingthewar. 
bring  him  before  the  court  or  judge,  and  detain  him  until  and  detain 
an  order  bo   made   in   the  premises,  unless  the  person  untiFdifl 


arrested  entitle  himself  to  be  discharged,  as  provided  in 
the  next  section. 


charged. 


Sec.  1215.     (§485.)  When  a  direction  to  lot  the  person   Ban  bond. 

n  f       lom  and 

arrested  to  bail  is  contained  in  the  warrant  of  attach-  oonditionsoc 
ment,  or  indorsed  thereon,  he  must  be  discharged  from 
the  arrest,  upon  executing  and  delivering  to  the  officer, 
at  any  time  before  the  return  day  of  the  warrant,  a  written 
undertaking,  with  two  sufficient  sureties,  to  the  effect  that 
the  person  arrested  will  appear  on  the  return  of  the 
warrant  and  abide  the  order  of  the  court  or  judge  there- 

36 
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upon ;  or  they  will  pay  as  may  be  directed,  the  sam  speci- 
fied in  the  warrant. 


Seo.  1216.    (§486.)  The  officer  must  return  the  warrant 


Ollleer  mnst 
return  war- 

onde^tekin     ^^  ftrrest  and  undertaking,  if  any,  received  by  him  from 
ifaoy.         the  person  arrested,  by  the  return  day  specified  therein. 


umeiDft.  Skg.  1217.    (§487.)  When  the  person  arrested  has  been 

brought  up  or  appeared,  the  court  or  judge  must  proceed 
to  investigate  the  charge,  and  must  hear  any  answer  which 
the  person  arrested  may  make  to  the  same,  and  may  exam- 
ine witnesses  for  or  against  him,  for  which  an  adjourn- 
ment may  be  had  from  time  to  time,  if  necessary. 


jadgment         Sso.  1218.    (S  488.)    Upou  thcanswer  and   evidence 

aad  penalty  \o  /         r  tit 

ifgnutj.  taken,  the  court  or  judge  must  determine  whether  the 
person  proceeded  against  is  guilty  of  the  contempt  charged, 
and  if  it  be  adjudged  that  he  is  guilty  of  the  contenipt, 
a  fine  may  be  imposed  on  him  not  exceeding  five  hundred 
dollars,  or  he  may  be  imprisoned  not  exceeding  five  days, 
or  both.  ^ 

ifthecon.         Seo.  1219.    (§489.)  When  the  Contempt  cousists  in  the 

tempt  Is  the  v«i  y  r 

omiiMion  to  omission  to  perform  an  act  which  is  yet  in  the  power  of 
act,  the  per.  the  persou  to  perform,  he  may  be  imprisoned  until  he  have 
Imprisoned     performed  it,  and  in  that  case  the  act  must  be  specified  in 

until  per.  ,  -  •*  x 

formanoe.      tbc  warrant  of  commitment. 


ifapartyfldi       Seo.  1220.    (§491.)  When   the  warrant  of  arrest  has 

to  appear,  * 

prooeedingi.  bccn  rctumcd  served,  if  the  person  arrested  do  not  appear 
on  the  return  day,  the  court  or  judge  may  issue  another 
warrant  of  arrest,  or  may  order  the  undertaking  to  be 
prosecuted,  or  both.  If  the  undertaking  be  prosecuted, 
the  measure  of  damages  in  the  action  is  the  extent  of  the 
loss  or  injury  sustained  by  the  aggrieved  party,  by  refison 
of  the  misconduct  for  which  the  warrant  was  issued,  and 
the  costs  of  the  proceeding. 


lUneef  eaffl- 
dent  came 
for  non- 
appearance 
of  party 
arrested. 


Sec.  1221.  (§492.)  Whenever,  by  the  provisions  of  this 
title,  an  officer  is  required  to  keep  a  person  arrested 
on  a  warrant  of  attachment  in  custody,  and  to  bring  him 
before  a  court  or  judge,  the  inability,  from  illness  or  other- 
wise, of  the  person  to  attend,  is  a  sufficient  excuse  for  not 
bringing  him  up ;  and  the  officer  must  not  confine  a  per- 
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Bon  arrested  upon  the  warrant  in  a  prison,  or  otherwise  oonf&nemeat 
restrain  him  of  personal  liberty,  except  so  far  as  may  be  for^^nten^t 
necessary  to  secare  his  personal  attendance. 


Sec.  1222.    (§493.)  The  judfrment  and  orders  of  the  Judgment 
coart  or  judge,  made  in  cases  of  contempt,  are  final  and  rach< 
conclosive. 


TITLE   VI. 

OP  THB  VOLUNTARY  DISSOLUTION  OF  CORPORATIONS.  * 

Sbotiok  1227.  How  diBSolred. 

1228.  Application,  what  to  eontain. 

1229.  Applieation,  how  signed  and  veriSed. 

1230.  Filing  application  and  publication  of  notice. 

1231.  Objections  may  be  filed. 
1282.  Hearing  of  application. 
1233.  Judgment  roll  and  appeals. 

Sjbo.  1227.    A  corporation   may  be  dissolved  by  the  Howdis- 
county  jadge  of  the  county  where  its  office  or  principal 
place  of  business' is  situated,  upon  its  voluntary  applica- 
tion for  that  purpose. 

Seo.  1228.    The  application   must  be  in  writing,  and  Application, 

must  set  forth —  oonteln. 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two- third  vote  of  all  the  stock- 
holders or  members. 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisfied  and  discharged. 

Seo.  1229.    The  application  must  be  signed  by  a  major-  ^pp^J^^*^* 
ity  of  the  board  of  trustees,  directors  or  olher  officers  andTertfled. 
having  the  management  of  the  affairs  of  the  corporation, 
and  must  be  verified  in  the  same  manner  as  a  complaint 
in  a  civil  action. 

Sec  1230.    If  the  judge  is  satisfied  that  the  applica-  Fiungappu- 
tion  is  in   conformity  with  this  title,  he  must  order  it  ^ikatton 
to  be  filed  with  the  clerk,  and  that  the  clerk  give  not  less  ^''^***^' 
than  thirty  nor  more  than  fifty  days  notice  of  the  appli-    . 
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cation,  by  publicatioD  in  some  newspaper  published  in  the 
county,  and  if  there  are  none  such,  then  by  advertise- 
ments, posted  up  in  three  of  the  principal  public  places 
in  the  county. 

Seo.  1281.  At  any  time  before  the  expiration  of  the 
time  of  publication  any  person  may  file  his  objections  to 
the  application. 

Sec.  1232.  After  the  time  of  publication  has  expired, 
the  jadge  may,  upon  five  d&ys  notice  to  the  persons  ^ho 
have  filed  objections,  or  without  farther  notice,  if  no  ob- 
jections have  been  filed,  proceed  to  hear  and  determine 
the  application;  and  if  all  the  statements  therein  made 
are  shown  to  be  true,  he  must  declare  the  corporatioa 
dissolved. 


Judgment 
roU  and 
appeals. 


Seo.  1233.  The  application,  notices  and  proof  of  pub- 
lication, objections  (if  any)  and  declaration  of  dissolu- 
tion, constitute  the  judgment  roll,  and  from  the  judgment 
an  appeal  may  be  taken  as  from  judgments  of  the  county 
courts. 


TITLE    VII. 


EMINENT  DOMAIN— SPECIAL  PROCEEDINGS  TO  EXERCISE 

RIGHT  OF. 

Section  1237.  Eminent  domain  defined. 

1238.  Parties  who  may  ezeroise  the  right  of  eminent  domain. 

Purposes  for  which  it  may  he  exercised. 

1239.  Classes  of  estates  or  interests  suhject  to  condemnation. 

1240.  Private  property  defined.    Classes  enumerated. 

1241.  Facts  neoesaarj  to  be  found  by  court  before  condemnation. 

1242.  Parties  may  make  location.    May  enter  to  make  surveys. 

Liable  for  unnecessary  iigury. 

1243.  Jurisdiction  in  district  court    Complaint,  its  contents  and 

verification. 

1244.  Summons,  what  to  contain.    How  issued  and  served. 

1245.  Who  may  defend.    What  the  answer  may  show,  and  how 

verified. 

1246.  Rules  of  practice. 

1247.  Court  shall  have  jurisdiction  to  regulate  the  mode  of  making 

crossings  or  of  enjoying  limited,  separate  or  common  use. 
Of  location  of  right  of  way  in  extreme  eases. 
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Sbctio!!  124S.  Appointment  of  oommisBionerfl. 

1249.  Duties  and  powert  of  oommiBSionerB. 

1250.  Datiei  and  poweri  of  oommiMioneri,  oontinned. 

1251.  The  date  of  servioe  of  sammons,  or  appearance,  determines 

the  time  of  the  acoruing  of  damages. 
1^52.  Commissioners  to  file  report. 

1253.  Cannot  deolde  upon  conflicting  claims.    Such  claims  lefl  to 

the  court. 

1254.  Clerk  to  notify  parties  of  filing  of  report. 

1255.  Motion  to  set  aside  report    Recommitment  to  another  com- 

mission. 
125(1.  Report  confirmed  by  court. 
1257.  Trial  by  jury,  if  demanded. 
1268.  Amendments.    Costs. 

1259.  New  proceedings  to  cure  defeetiye  title. 

1260.  Pa^'ment  of  damages. 

1261.  Final  order  of  condemnation,  what  to  contain.    When  filed, 

title  Tests. 

1262.  Proceeding  in  court  or  chambers. 

1263.  Appeals,  how  taken. 

1264.  Putting  plaintiff  in  possession. 

NoTK. — In  order  to  establish  one  uniform  mode  of  proceeding  in  effectuating 
the  right  of  eminent  domain,  it  is  found  necessary  to  more  clearly  exhibit  the 
right  and  the  classes  of  cases  to  which  it  may  be  applied. 

Sec.  1237.    EmiDeol  domain  is  the  sovereign  right  of  f^^^ 
taking  private  property  for  public  use,  upon  making  just  defined, 
compensation  therefor.     Such  right  may  bo  oxercised  in 
the  manner  provided  in  this  title. 

Const,  art.  1,  {  8. 

a  CaL    69,  Surocoo  et  a1.  ts.  J.  W.  Geary. 

4  Cal.  114,  City  of  San  Francisco  ts.  Scott. 

5  Cal.  373,  People  ts.  Folsom. 

6  Cal.    74,  Sacramento  Valley  R.  R.  Co.  ts.  Moffatt. 

7  Cal.  121,  McCann  ts.  Sierra  County. 

7  Cal.  577,  Sacramento  Valley  R.  R.  Co.  ts.  Moffatt. 
9  Oal.  595,  Colton  et  al.  ts.  Rossi  et  al. 

12  Cal.  500,  MoCauley  ts.  Weller  et  al. 

13  Cal.  306,  Bcnsley  et  al.  ts.  Mountain  Lake  Water  Co. 

14  Cal.  106,  Johnson  ts.  Alameda  County. 
16  Cal.  153,  Gillan  ts.  Hatchinson  et  al. 

16  Cal.  248,  Koppikus  ts.  State  Capitol  Commissioners. 

18  Cal.  229,  Gilmer  ts.  Lime  Point. 

19  Cal.    47,  Gilmer  ts.  Lime  Point. 

19  Cal.  579,  The  People  ex  rel.  Heyneman  ts.   Blake 

County  Judge. 
22  Cal.  251,  Harper  ts.  Richardson  ct  al. 

22  Cal.  434,  Spring  Valley  Water  Works  ts.  San  Fran- 

cisco et  al. 

23  Cal.  323,  Contra  Costa  Coal  Mines  R.  R.  Co.  ts.  Moss 

et  al. 
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24  Cal.  427,  Carran  vs.  Shattuok. 

27  Oal.  171 »  State  Prison  Direoton  vs.  Geo.  A.  WornetaL 

27  Cal.  613»  Cieigfaton  ts.  Hanson. 

27  OaL  643,  Leaoh  ys.  Day. 

28  Cal.  345,  Bmery  vs.  San  Franoiseo  0a8  Co. 

28  Cal.  662,  Lincoln  ys.  Colusa  Connty. 

29  Cal.    75,  Emery  ys.  Bradford. 

29  Cal.  112,  San  Francisco  and  San  Jos^  R.  R.  Co.  rs.  B. 

Mahoney  et  al. 
29  Cal.  123,  Walsh  vs.  Mathews. 
31  Cal.  406,  Grigsby  vs.  Burtnett,  Sapervisor. 
31  CaL  215,  Lake  Merced  Water  Co.  vs.  Cowles,  County 

Judge. 

31  CaL  367,  San  Francisco,  Alameda  and  Stockton  R.  R« 

Co.  vs.  CaldwelL 
81  Cal.  538,  Fox  vs.  Western  Pacific  R.  R.  Co. 

32  Cal.  241,  Sherman  vs.  Buick. 

32  CaL  499,  North  Beach  and  Mission  R.  R.  Co. 

36  Cal.  639,  The  San  Francisco  and  Alameda  Water  Co. 

vs.  Alameda  Water  Co. 
American  authorities  cited  in  Bouvier's  Lav  Dictionary ; 

title  '*  Bminent  Domain,"  3 — 12th  edition. 

Note. — The  following  was  the  first  draft  of  section  1237, 

and  was  intended  as  a  legislative  declaration,  settling,  as 

far  as  practicable,  the  doubts  manifested  in  Gilmer  vs.  Lime 

Point  (18  Cal.  229) : 

"  Bvo.  1237.  Emjjient  domain  is  the  sovereign  right  of 
a  people  to  take  private  property  for  public  use,  paying  just 
compensation  therefor.  This  right  exists  in  the  limited  sov- 
ereignty of  the  federal  government  as  well  as  in  the  more 
general  sovereignty  of  the  states.  Pertaining  to  the  formeri 
the  public  use  must  be  within  the  scope  of  its  limited 
powers,  and  necessary  for  their  preservation ;  but  cannot  be 
exercised  for  the  enlargement  of  such  powers,  or  in  deroga- 
tion of  the  reserved  sovereign  rights  of  states.  The  right  of 
eminent  domain  in  each  is  commensurate  with  the  extent 
of  their  respective  sovereign  powers.  The  mode  of  effeotuat* 
ing  such  right  shall  be  by  special  proceedings,  as  prescribed 
in  this  title,  send  not  otherwise." 

Parties  who        Szc.  1238.    Tho  Fiffht  of  eminent  domain  mav  bo  oxer-   . 

may  exercise  °  •' 

the  right       cised  in  the  names  of  the  following  parties,  subject  to  the 

domain.        provisions  of  this  title  : 

Purposes  ibr      1.  The   United  States:   For  the  erection  of  fortifica- 

whicfaitmay 

be  exercised,  tions,  magazines,  arsenals,  navy  yards,  naval  and  military 
stations,  light-houses,  range  and  beacon  lights ;  also,  for 
&fiiLitating  coast  surveys. 

Statatet  of  1859,  p.  26 ;  1852,  p.  147  ;  People  vs.  Folsom, 
5  Cal.  373  :  Gilmer  vs.  Lime  Point,  18  Cal.  229. 

2.  The  state  of  California :  For  necessary  public  build- 
ings and  grounds  and  for  all  other  public  uses  authorized 
by  law. 
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Koppikus  ys.  State  Capitol  Commissioners,  16  Cal.  248; 
State  Prison  Directors  vs.  George  A.  Worn  et  al.  27 
Cal.  171. 

3.  Connties,  cities,  villages  and   towns:    For  public  PorppMifcr 

.  ,  which  it  mar 

buildings  and  grounds  which  they  are  required  to  pro-  be  exercised. 
vide  3  also,  for  canals,  aqueducts,  ditches,  flumes  or  pipes, 
for  conducting  water  for  the  use  of  their  inhabitants,  or 
for  drainage ;  also,  for  raising  embankments,  removing 
obstructions,  widening,  deepening  and  straightening  chan- 
nels of  streams;  also,  for  roads,  streets  and  alleys;  but 
the  extent  of  the  power  and  the  mode  of  apportioning, 
levying,  assessing  and  collecting  the  compensation,  or 
raising  money  and  equalizing  taxation  therefor,  or  disirib^ 
Qting  the  burdens  thereof,  shall  be  controlled  by  the  law» 
pertaining  thereto  in  the  respective  municipal  corpora- 
tions. 

Statates  of  18&0,  p.  87;  1856,  p.  198 ;  1870,  p.  763;  1868, 
p.  507 ;  Sherman  vs.  Baick  et  al.  32  Cal.  241 ;  Creigh- 
ton  TB.  Manson,  27  Cal.  613 ;  Emery  vs.  San  Iran- 
cisoo  Gas  Co.  28  Cal.  345 ;  Emery  vs.  Bradferd,  29 
Cal.  75. 

4.  Persons  or  corporations:  Forwharves,  ferries,  bridges, 
toll  roads,  plank  and  turnpike  roads,  railroads  and  horse 
or  street  railroads;  also,  for  canals,  ditches,  flumes,  aque- 
ducts and  pipes  for  public  transportation,  or  for  supplying 
mines,  cities,  towns  or  farming  neighborhoods  with  water, 
or  for  draining  and  reclaiming  swamp  and  overflowed 
lands. 

Statates  of  1864,  p.  192;  1853,  p.  169;  1861,  p.  619; 
1853,  p.  87;  1858,  p.  218  ;  1862,  p.  540 ;  1868,  p.  507. 

5.  Mine  owners  :  For  roads,  tunnels,  ditches  and  flames 
uecessary  for  the  working  of  mines;  for  dumping  pur- 
poses; also,  for  use,  in  common  with  the  possessors 
thereof,  of  any  natural  outlet  from  mines,  for  conducting 
the  tailings  and  refuse  matter  therefrom,  when  it  can  be 
done  without  great  and  unreasonable  injury  to  those  own- 
ing mines  or  lands  upon  such  natural  outlet. 

Statutes  of  1870,  p.  569. 

6.  One  or  more  persons :  For  by-roads,  in  connectioo 
with  some  public  road. 

Statutes  of  1861,  p.  389  ;  Sherman  ts.  Buiok  et  al.  32  Cal. 

241.  t 

7.  All  parties  above  mentioned  :  For  all  necessary  ap- 
pendant buildings  and  uses,  in  like  manner  as  the  princi- 
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Parpoeo««Mr    pal  use  to  which  thev  aro  to  be  attached,  or  in  coDnection 

which  it  may         .»,.,, 

ke  ezercioed.   With  which  they  are  to  be  used. 

St&totes  of  1861,  p.  607,  ^  20. 

8.  All  parties  for  whom,.and  in  all  other  cases  for  which, 
the  legislature  shall  have  first  given  its  consent,  or  de- 
clared the  taking  of  private  property  expedient,  if  for  a 
public  use. 

Note. — Snbdlyision  1  is  intended  to  oovor  all  cases  tl£at 
maj  arise  in  which  the  federal  govern  men  t  demands  eon- 
dem nation,  without  determining  the  source  from  whence  the 
right  emanates.  If  it  emanates  from  the  limited  soTereignty 
of  the  federal  goyemment,  and  authority  is  given  by  act  of 
congress  to  assert  it,  then  the  state  offers  these  special  pro- 
ceedings as  a  mode  of  effectuating  the  right ;  or,  if  the  right 
is  in  the  state,  as  claimed  in  Gilmer  vs.  Lime  Point  (18  Cal, 
220,  left  undecided),  and  the  state  authorizes  the  United 
States  to  effectuate  it,  then  these  proceedings  supply  the 
remedy. 

Subdivision  3  supplies  a  mode  for  taking  property  for 
town  purposes,  required  by  section  6  of  an  act  to  provide  for 
incorporation  of  towns,  tio  mode  having  been  provided 
therefor  (Stat.  1856,  p.  108).  It  supersedes  sections  14,  15, 
17  and  18  of  an  act  to  provide  for  the  incorporation  of  cities 
(Stat.  1S50,  p.  87).  It  supersedes,  also,  all  similar  provi- 
sions in  the  more  general  laws  concerning  roads  and  bight- 
ways  ;  also,  in  the  numerous  special  laws  pertaining  to  the 
same  in  cities  and  counties.  The  last  clause  makes  general 
a  power  conferred  on  the  supervisors  of  Santa  Clara  county 
(Stat.  1S70,  p.  763),  and  incorporates  it  in  these  proceedings. 

Subdivision  4  supersedes  sections  0  and  10  of  an  act  con- 
cerning public  ferries  and  toll  bridges,  as  amended  in  1864 
(Stat.  1864,  p.  102) ;  also,  section  15  of  corporation  act, 
concerning  plank  and  turnpike  roads  (Stat.  1853,  p.  160). 
Sections  24  to  30,  inclusive,  of  the  railroad  law,  are  adopted 
as  a  basis  of  the  plan  of  proceedings  provided  in  this  title, 
and  will  of  course  be  superseded.  The  substantial  fea*^ 
tares  of  these  sections  are  preserved,  and  only  modified 
where  necessary  to  give  perspicuity  and  to  make  them  gen- 
oral,  or  adaptable  to  all  cases  of  condemnation  (Stat.  1861, 
pp.  610-622).  There  appears  to  be  no  mode  of  taking  prop- 
erty for  wharfing  or  docking,  being  public  uses  mixed  with 
several  private  callings,  in  the  act  to  provide  for  the  forma- 
tion of  corporations  for  certain  purposes  (Stat.  1853,  p.  87). 
This  subdivision  supplies  the  defect.  It  also  supersedes 
sections  1  and  2  of  nn  act  to  provide  for  the  incorporation  of 
water  companies.  These  sections  adopt,  by  reference,  the 
mode  of  proceedings  for  taking  private  property  provided 
for  in  the  railroad  law  of  1853.  That  law  has  since  been 
repealed — in  existence  only  for  the  purpose  of  ascertaining 
damages  arising  from  location  of  water  works,  ditches, 
flumes,  etc.  (Stat  1858,  p.  218).  Canal  compsnles  are  re- 
ferred to  the  railroad  law  of  1861  (p.  607)  for  their  mode  of 
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obtaining  tiie  right  of  wax  {^^^*  ^^^^f  P*  ^^^)'  ^^  ^'^ 
supersedes  the  special  proceedings  for  acquiring  right  of  way 
*  in  reclaiming  swamp  lands  (Stat  1868,  p.  517,  J  38). 

finbdivision  5  : .  mining  companies  are  inolndod  in  the  act 
to  provide  for  the  formation  of  corporations  for  certain  pur- 
poses ;  but  the  right  of  waj  is  not  there  conferred,  but  it  is 
conferred  in  an  act  to  regulate  the  rights  of  the  owners  of 
mines  (StaU  1870,  p.  6(9),  as  is  also  the  mode  of  proceed- 
ings. The  rights  contained  in  that  act  are  sought  to  be 
condensed  into  this  subdivision  and  the  remedy  provided  by 
this  tide. 

Subdivision  6  supersedes  a  part  of  section  7  (Stac.  1861y 
p.  392),  which  prescribes  the  mode  of  laying  out  pnvate 
roads.  This  clause  has  been  drawn  to  ma£e  it  conformable 
to  the  decision  in  32  Cal.  241.  The  power  has  been  taken 
from  the  supervisors,  as  the  county  does  not  bear  the  burden. 
It  is  privaU  so  far  as  cost  of  proceedings  and  damages  are 
concerned. 

Subdivision  7  embraces,  in  the  term  "  appendant  buildings 
and  uses,"  the  great  array  of  enumerated  uses  in  railroad 
law,  as  "  stations,  depots,  culverts,  embankments,  switches," 
etc.,  and  extends  the  rule  or  right  and  makes  it  common  to 
all  eases  whexe  appendages  are  required. 

Subdivision  8  recognizes  the  fact  that  in  the  progress  of 
the  age  other  uses  and  parties  than  those  enumerated  may 
require  private  property  for  public  uses;  in  which  event  a 
legislative  declaration  to  that  effect  authorises  its  condem- 
nation, if  for  a  public  use. 

Sec.  1289.    The  following  is  a  classification  of  the  inter-  oisieesof 
eats,  estates  and  rights  in  lands,  subject  to  be  taken  for  Sltmterob- 

pnbllC  nse.  ,  demnatlon. 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
grounds,  or  for  permanent  buildings  for  use4n  connection 
with  a  right  of  way. 

2.  An  easement,  when  taken  for  a  highway,  toll  road, 
railroad,  bridge,  ferry  or  other  right  of  way.  The  term 
of  the  easement  may  be  limited  by  the  law  establishing 
iter  it  may  be  perpetual;  and  in  either  case  it  may  be 
determined  by  abandonment.  In  such  cases  the  land 
shall  be  used  only  for  the  purposes  for  which  it  shall 
have  been  taken,  and  when  abandoned  for  such  purposes 
its  use  shall  revert  to  the  owners  of  the  fee. 

« 

3.  The  right  of  entry  upon  and  occupation  of  lands, 
and  the  right  to  take  therefrom  such  earth,  gravel, 
stones,  trees  and  timber  as  may  be  necessary  for  some 
public  use. 

37 
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Seo.  1240.  Private  property,  aB  used  in  this  title, 
meaoB  all  property,  real  or  personal,  corporeal  or  incor- 
poreal, which  does  not  belong  to  the  party  deroanding 
condemnation,  and  is  enumerated  as  follows : 

1.  Lands  belonging  to  the  United  States  or  this  state, 
or  any  county,  town  or  city  therein,  or  to  any  person  or 
private  corporation,  not  already  occupied  or  employed  for 
a  public  use. 

2.  Property  once  condemned  for  public  use  may  again 
be  condemned  for  a  more  necessary  public  use;  ^Iso, 
property  held  for  such  use,  but  obtained  by  other  means, 
may  be  taken  for  a  more  necessary  public  use. 

Ban  FranoiBoo  and  Alameda  Water  Co.  vs.  Alameda  Wa- 
ter Co.  36  Cal.  639. 

3.  Franchises  for  toll  roads,  toll  bridges  and  ferries, 
and  all  other  franchises,  and  the  rights  and  property 
belonging  thereto,  when  necessary  for  free  highways  or 
railroads,  or  other  more  necessary  public  use. 

6  How.  529. 

4.  All  rights  of  way  for  any  and  all  the  purposes 
mentioned  in  section  twelve  hundred  and  thirty-eight, 
and  any  and  all  structures  and  improvements  thereon, 
and  the  lands  held  or  used  in  connection  therewith,  shall 
be  subject  to  be  connected  with,  crossed  or  intersected 
by  any  other  right  of  way  or  improvements  or  structures 
thereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  or  to  a  limited  special, 
separate  use,  when  indispensably  necessary;  but  such 
uses,  crossings,  intersections  and  connections  shall  be  made 
in  manner  most  compatible  with  the  greatest  public  ben- 
efit and  least  private  injury. 

5.  All  classes  of  private  property  not  enumerated  may 
be  taken  for  public  use,  when  such  taking  is  authorized 
by  l^w. 

Contra  Costa  Coal  Mines  R.  R.  vs.  Mosa  et  al.  23  CaL  32S. 


VactiaecQs- 
iarytobe 
iband  by 
coort  before 
ooDdemna- 

tiOD. 


Seo.  1241.    In  no  case  shall  private  property  be  taken 
under  this  title,  until  the  court  shalffind — 

1.  That  the  legislature   has  given  its  consent  to,  or 
declared  expedient,  such  taking. 

2.  That  the  use  for  which  it  is  required  is  a  public  use. 

Gilmer  vs.  Lime  Pointy  18  Cal.  229 ;  Contra  Costa  Coal 
Mines  R.  R.  tb.  Moss  et  al.  23  Cal.  323. 


OF  CALIFORNIA.  291 

3.  If  afreadj  employed  for  pablic  nse,  that  the  purpose 
for  which  it  is  required  is  a  more  necessary  public  use. 

6  How.  529. 

4.  If  the  plaintiff  is  not  a  political  or  municipal  corpora- 
tion, then,  with  respect  to  each  parcel,  that  an  actual 
effort  has  been  made  by  offer  and  it  cannot  be  obtained 
by  purchase,  or  that  it  cannot  be  so  obtained  without  the 
payment  of  an  unreasonable  price;  or  that  the  owners 
bave  not  legal  capacity  to  convey;  or  that  there  are 
adverse  or  conflicting  claimants  to  the  property. 

Gilmer  ts.  Lime  Point,  10  Cal.  47 ;  Contra  Costa  Coal 
Mines  R.  R.  ts.  Moss  et  al.  23  Cal.  823;  Lincoln  vs. 
Colusa  County,  28  Cal.  662. 

Note  1. — It  is  not  intended,  by  the  seeoad  and  third  re- 
quirements, to  change  the  rule  as  to  the  force  and  effect  that 
courts  will  give  to  a  legislative  deolar^^tion  of  "  public  use  " 
or  "  public  convenience." 

NoTB  2. — ^We  are  aware  that  this  condition  precedent — a 
failure  to  purchase  fot  a  reasonable  price — is  objected  to  by 
some.  It. may  be  a  little  inconyenient  in  practice,  but  it  is 
a  security  to  the  citizen  against  being  unreasonably  drawn 
into  court.  There  is  a  little  peril  on  both  sides,  which  is 
conducive  to  just  results.  The  plaintiff  cannot  commence 
without  showing  a  reasonable  offer,  and  the  defendant  must 
suffer  his  loss  of  time,  cost  of  attorney,  and  all  expenAs 

• 

over  taxable  costs,  if  he  does  not  accept  the  offer.  Most  of 
the  existing  plans  of  condemnation  require  this  condition. 
If  it  were  to  be  abrogated,  then  the  defendant's  attorneys' 
fees,  and  all  reasonable  expenses  over  taxable  costs,  should 
be  added  in  the  assessment  of  damages.  Municipal  cor- 
porations are  excepted,  and  will  be  provided  for  in  other  laws. 

S£0.  1242.     In  all  cases,  parties  authorized  to  enforce  Parties  may 
the  ri^ht  of   eminent  domain    have  the    authority  to  tion. 
survey  and  locate   the  property  required ;   but  it  shall 
be  located  in  manner  most  compatible  with  the  greatest 
public   benefit    and    least    private    injury,    and    subject 
to  the  provisions  of  section  twelve  hundred  and  forty- 
seven.     Such  parties  may  enter  upon  tne  property  and  May  enter 
make  examinations,  surveys  and  mapd  thereof,  and  such  rarreyBL 
entry  shall  constitute  no  cause  of  action  in  favor  of  the 
owner  of  the  property:  but  such  parties  shall  bo  liable  to  waWfor 

*       '^  *■  unnecessary 

the  owners  for  all  damage  caused  by  the  negligent,  wan-  iiUory- 
ton  or  malicious  conduct  of  themselves,  their  agents  or 
servants. 

Btatntes  of  1861,  p.  618,  §  22. 


^ 
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Seo.  1243.  The  district  court  has  exclusive  jurisdiction 
of  these  proceedings.  They  must  be  commenced  by  filing 
a  complaint  in  the  county  where  the  property  is  situated, 
showing — 

1.  The  right  of  plaintiff  to  commence  the  proceedinga; 
also,  the  performance  of  all  preliminary  acts  and  conditions 
required  by  law. 

2.  When  right  of  way  is  sought,  the  location,  general 
route,  termini,  surveys  and  maps  thereof. 

8.  A  description  of  each  parcel  of  property. 

4.  The  names  of  respective  owners  and  claimants  of 
such  property,  or  that  they  are  unknown. 

All  parcels  of  property  lying  within  the  county,  and 
required  for  the  same  public  use,  may  be  included  in 
either  one  complaint  or  in  several.  The  court  may  con- 
solidate or  separate  the  caf^es.  The  complaint  must  be 
verified  in  like  manner  as  complaints  in  civil  actions. 

Statates  of  1861,  p.  619,  }  24;  Contra  Costa  Coal  Mines 
R.  B.  vs.  Most  et  al.  23  Cal.  823;  8tato  Prison  Direc- 
tors TS.  0«orge  A.  Worn  et  al.  27  Oal.  171 ;  Lineoln  ts. 
CoInsa  County,  28  Cal.  662 ;  San  Francisoo  and  Ala- 
meda Water  Co.  vs.  Alameda  Water  Co.  36  Cal.  639. 

Seo.  1244.  The  clerk  must  issue  a  summons,  contain- 
ing the  names  of  the  known  owners,  a  general  descrip- 
tion of  the  whole  property,  and  a  statement  of  the  public 
use  for  which  it  is  sought  to  be  condemned,  and  make 
reference  to  the  complaint  for  description  of  the  respec- 
tive parcels,  and  notifying  .the  owners  and  claimants, 
as  parties  defendant,  to  appear  and  show  cause  why  the 
property  described  should  not  be  condemned  as  prayed 
for  in  the  complaint.  In  all  other  particulars  it  must  be 
in  the  form  of  a  summons  in  civil  actions,  and  must  be 
served  in  like  manner. 

Statutes  of  1861,  p.  620,  {  27. 

Seo.  1245.  All  persons  occupying,  or  having  or  claim- 
ing an  interest  in  any  of  the  property  described  in  the 
complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  may  appear,  demur,  answer  and  defend, 
each  in  respect  to  his  own  property  or  interest,  or  that 
claimed  by  him,  in  like  manner  as  if  named  in  the  com- 
plaint. The  answer  must  be  verified  in  like  manner  as 
the  complaint. 

Statutes  of  1861,  p.  620,  J}  25-28. 


r.  . 


\ 
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Sec.  1246.    The  pravitjions  of  this  code,  so  far  as  they  roIm  or 
are  applicable,  and  not  inconsistent  with  the  provisions         "' 
of  this  title,  constitute  the  rules  of  practice  in  these  pro- 
ceedings. 

Sko.  1247.    The  court  has  power —  Court  Bhaii 

1.  To  regalate  and  determiDe  the  place  and  manner  of  dictioD  to 
making  connections  and  crossings,  or  of  enjoying  the  ^Jofmak- 
separate  or  common  use  mentioned  in  the  foarth  claase  of  or^of^iyf* 
section  twelve  hundred  and  forty.  JS^ii^SJ* 

2.  To  change  the  location  of  any  right  of  way  upon  a  ST^Son'Sf 
showing  of  unnecessary  injury,  when  such  change  will  jJfJl^emJ^ 
make  it  more  compatible  with  the  greatest  public  con-  *^****' 
venience  and  least  private  injury. 

3.  To  hear  and  determine  all  adverse  or  conflicting 
claims  to  the  property  sought  to  be  condemnecj,  and  to 
the  damages  therefor. 

4.  To  determine  the  respective  rights  of  different  par- 
ties seeking  condemnation  of  the  same  property. 

San  Franoisoo  and  Alameda  Water  Co.  vs.  Alameda  Wa- 
ter Co.  36  Cal.  6.30  ;  Sacramento  VaUej  vs.  Moffatt, 
7  Cal.  677;  Spring  Valley  Water  Works  vs.  San 
Franciaoo  et  al.  22  Cal.  434;  San  Francisoo  and  San 
Jos6  R.  B.  vs.  David  Mahoney  et  al.  29  Cal.  112  ; 
Lake  Merced  Water  Co.  vs.  Oowles,  County  Judge, 
31  Cal.  215. 

Sbo.  1248.*  Upon  the  hearing,  afcor  the  court  finds  Appoint, 
the  facts  required  to  be  shown  by  sections  twelve  hundred  SlSionew?*" 
and  forty-one  and  twelve  hundred  and  forty-three,  it  must, 
if  a  jury  trial  is  not  demanded,  as  provided  in  section 
twelve  hundred  and  fifty-seven,  appoint  three  intelligent, 
competent  and  disinterested  persons  as  commissioners,  to 
ascertain  and  assess  the  compensation  to  be  paid  lo  the 
persons  having  interests  in  the  property  described  in  the 
complaint.  The  court  must  increase  the  number  to  five, 
upon  the  application  of  either  party.  They  must  have 
the  qualifications  of  jurors,  and  are  subject  to  be  examined 
and  challenged  in  like  manner  and  to  such  number  as 
jurors  in  civil  actions.  One  or  more  commissioners,  with 
like  qualifications  and  subject  to  like  examination  and 
challenges,  may  be  appointed  by  the  court  to  fill  any 
vacancy  occurring,  upon  such  notice  being  given  as  the 
court  may  direct. 
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Statates  of  1861,  p.  620,  {  28  ;  Koppikus  vs.  State  Capi- 
tol Commissioners,  16  Cal.  248. 

NoTB. — Jury  trial :  Our  legal  oritios  are  tiro  classes  of 
thlDken — one  class  desires  the  greatest  facilities  for  taking 
private  propertj  for  public  ase  without  sufficient  regard  for 
the  oitiien ;  the  other  is  a  little  disposed  to  be  too  exacting 
for  the  citixen,  thus  trammeling  public  enterprise.  The 
former  discard  the  idea  of  jury  trials  in  the  assessment 
of  damages.  The  latter  discard  the  idea  of  assessment  by 
commissioners  appointed  by  the  oonrt.  The  plan  of  our 
commission  is  to  make  the  assessment  by  commissioners  tho 
ordinary  mode,  but  to  preserre  the  right  of  demanding  a 
dravm  jury,  when  parties  belieTe  that  they  have  extraordi- 
nary caoses  for  it.  We  undertake  to  make  a  judicious 
combination  of  both  plans. 

Duties  sod         Seo.  1249.     The  court  must  appoint  the  time  and  place 
SSZlSSLsion-   for  the  first  meeting  of  the  commissioners,  and  for  filing 


en. 


(heir  report,  and  may  give  such  further  time  as  may  be 
necessary  for  that  purpose.  The  commissioners,  or  a  ma- 
jority of  them,  must  meet  at  the  time  and  place  so  ap- 
pointed, and,  before  entering  on  their  duties,  must  be 
sworn  to  honestly,  faithfully  and  impartially  perform 
their  duties;  any  one  of  them  may  issue  subpoenas  for 
witnesses  on  behalf  of  either  of  the  parties,  and  administer 
oaths,  and  they  may  adjourn  from  place  to  place,  and 
from  time  to  time,  as  may  be  necessary  for  the  proper 
discharge  of  their  duties. 

SUtntes  of  1861,  p.  620,  {  29. 

m 

smd*.  Seo.  1250.     The  commissioners  must  view  the  property 

described  in  the  complaint,  and  hear  such  testimony  as 
may  be  ofTerHtl  by  any  of  the  parties  to  the  proceedings, 
and  ascertain  and  assess — 

Statutes  of  1861,  p.  620,  {  30  ;  1868,  p.  705 ;  1863,  p. 
610;  1870,  p.  227. 

1.  The  value  of  the  property  sought  to  be  condemned, 
and  of  each  and  every  separate  estate  or  interest  therein, 
separately. 

2.  If  the  property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  they  shall  next  assess  the 
damages  which  will  accrue  to  the  owner  by  reason  of  its 
severance  from  the  portion  not  sought  to  be  condemned, 
and  the  construction  of  the  improvement  in  the  manner 
proposed  by  the  plaintifi^,  but  shall  allow  no  damages  con- 
structively arising  from  competition  produced  by  the  im- 


> 
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provemoDt  proposed  to  be  construoted  by  the  party  seek-  same. 
ing  the  coDdemnationi 

KoTE.— See  Califdrnia  Paeiflo  R.  R«  Co.  tb.  Central 
Pacific  R.  R.  Co.yby  Dwinelle,  judge  fifbeeoth  distriet  ooart, 
sitting  for  the  sixth  district  jadge,  Sacramento  county. 

3.  Separately,  bow  mnch  the  portion  not  sought  to  be 
condemned,  and  each  estate  or  interest  therein,  will  be 
benefited,  if  at  all,  by  the  constraction^  of  the  improve- 
ment proposed  by  the  plaintiff;  and  if  the  benefits  equal 
the  damages  assessed,  the  owner  of  the  parcel  shall  be 
allowed  no  compensation  except  the' value  of  the  portion 
taken;  bat  if  the  benefits  are  loss  than  the  damages, 
the  former  must  be  deducted  from  the  latter,  and  the  re- 
mainder shall  be  the  only  damages  allowed. 

4.  If  the  property  sought  to  be  condemned  be  for  a 
railroad,  the  commissioners,  in  assessing  damages,  must 
include  the  cost  of  good  and  sufficient  fences  along  the 
line  of  the  railroad,  and  the  cost  of  cattle  guards  where 
fences  may  cross  the  line  of  such  railroad,  unless  plaintiff 
shall  have  offered  or  agreed  in  the  complaint  to  construct 
the  same ;  in  which  case  the  cost  thereof  must  not  be 
included  in  the  damages.  If  the  land  be  uninclosed,  the 
plaintiff  shall  not  be  required  to  construct  fences  and 
cattle  guards  until  the  owner  of  the  land  shall  have  con- 
structed fences  abutting  upon  said  railroad. 

Sacramento  Valley  R.  R.  Oo.  ys.  Moffatt,  6  Cal.  74  ;  Kop- 
pikns  TS.  State  Capitol  Commissioners,  16  Cal.  248  ; 
Spring  VaUey  Water  Works  vs.  San  Francisco  et  aL 
22  Cal.  4.34 ;  Cnrran  vs.  Shattuck,  24  Cal.  427 ;  Creigh- 
ton  Ts.  Manson,  27  Cal.  613 ;  San  Franeisoo  and  San 
Jo86  R.  R.  Co.  TB.  Dayid  Mahoney  et  al.  29  Cal.  112 ; 
San  Francisco,  Alameda  and  Stockton  R.  R.  Co.  ys.  # 

Caldwell,  31  Gal.  367 ;  Central  Pacific  R.  R.  Co.  ts. 
Pearson  et  al.  35  Cal.  247. 

5.  The  commissioners  must,  as  far  as  practicable,  assess 
compensation  for  damages  arising  from  each  source  of 
damage  separately ;  and  on  request  of  either  party,  must 
state  the  principle  upon  which  such  compensation  is 
assessed,  and  note  all  exceptions  taken  by  either  party. 

Sec.  1251.     The  date  of  the  service  of  the  summons,  or  Mrriceor^ 
(he  date  of  an  appearance  in  the  proceedings  when  there  ^^^^nce^ 
has  been  no  service  of  summons,  is  the  time  to  which  theS^Vt 
reference  must  .be  had  in    fixing  the    value    of  prop-  ^^(ulmii^f 
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erty  or  the  amount  of  damages  of  each  defendant  or  in* 
terpleader.  No  improvements  pat  apon  the  land,  sabse* 
quent  to  the  date  of  such  service  or  appearance,  shall  be 
included  in  the  assessment  of  damages. 

Seo.  1252.  On  or  before  the  time  appointed  by  the 
court,  or  to  which  it  may  be  postponed,  the  commissioners 
must  file  their  report,  signed  by  them  and  containing  a  full 
account  of  theif  proceedings,  including  the  testimony 
taken  by. them  and  their  rulings  upon  the  admission  or 
exclusion  of  testimony.  The  commissioners  may  include 
all  parcels  of  property  in  one  report,  or  they  may  make 
several  reports,  including  one  or  more  parcels,  at  their 
option,  unless  otherwise  directed  by  the  court. 

Seo.  1253.  The  commissioners  must  not  determine 
adverse  or  conflicting  claims;  but  the  parties  asserting 
such  claims,  if  they  have  answered  or  interpleaded,  may 
appear  before  the  commissioners  with  the  same  rights  as 
other  defendants,  and  the  court  must  hear  and  determine 
their  respective  rights  to  the  damages  assessed  in  sucb 
oases.  If  the  report  of  the  commissioners  shall  have  been 
confirmed  before  such  adverse  or  conflicting  claims  are 
determined,  the  plaintiff  may  pay  the  sum,  awarded  by 
the  commissioners,  to  the  clerk,  to  abide  the  order  of  the 
court  upon  the  final  determination  of  such  conflicting 
claims,  and  plaintiff  shall  not  be  liable  for  any  costs  which 
may  be  caused  by  such  litigation.  If  the  a'v^rd  exceeds 
the  penal  sum  of  the  clerk's  official  bond,  the  amoun];  only 
of  such  bond  shall  be  paid  to  the  clerk,  and  approved 
bond  must  be  given  for  such  excess. 

Seo.  1254.  Immediately  after  the  filing  of  the  report, 
the  clerk  must,  in  writing,  notify  all  the  parties  to  the 
proceedings,  who  have  appeared,  of  the  time  of  such  filing. 

statutes  of  18dl|  p.  620,  }  30 ;  1868,  p.  705. 

Sec  1255.  The  plaintiff  or  any  of  the  defendants  may, 
within  twenty  days  after  the  filing  the  report,  if  it  be  filed 
on  the  day  appointed  by  the  court,  or  within  twenty  days 
after  notice  ol  the  filing,  if  it  be  filed  before  the  day  ap- 
pointed by  the  court,  and  after  ten  days  notice  to  the 
parties  interested,  move  to  set  it  aside,  and  to  have  a  new 
trial  as  to  all  or  any  parcel  or  interest;  and  upon  good 
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cause  shown,  the  ooart  mast  set  it  aside  as  to  all  or  any  Reoommit- 
parcel  or  interest,  and  may,  if  a  jury  trial  is  not  demanded,  another 
as  provided  in  section  twelve  hundred  and  fifty-seven,  re- 
commit the  matter  to  the  same  or  to  other  commission- 
ers, who  mast  proceed  in  like  manner  as  those  first  ap- 
pointed; bat  sach  matter  must  not  be  recommitted  ipore 
than  once.  The  entire  report  of  the  commissioners,  in- 
cluding the  testimony  and  exceptions,  is  the  statement 
on  such  motion,  and  may  be  used  and  road  thereon.  The 
notice  of  the  motion  to  set  aside  the  report  must  contain 
a  statement  of  the  points  upon  "which  the  motion  is  based. 

Statntes  of  1861,  p.  621,  J  31;  1870,  p.  227;  Central 
Paoifio  R.  R.  Co.  tb.  Pearson  et  al.  35  Cal.  247. 

Seo.  1256.    If  no  motion  for  a  new  trial  has  been  made  Report 
for  the  purposes,  within  the  time  fixed,  and  in  the  manner  hyw^ 
provided  in  the  preceding  section,  the  court  must  confirm 
the  report  by  its  judgment. 

Statutes  of  1861,  p.  621,  {  32. 

Sec.  1257.  Any  party  to  the  proceedings  may  demand  Trial  by jmr 
that  the  damages,  in  which  such  party  is  interested  shall  *°*^ 
be  ascertained  by  a  jury,  but  such  demand  must  be  made 
before  the  appointment  of  commissioners,  or  within  five 
days  after  granting  a  neiv  trial,  and  before  recommitment 
to  the  same  or  another  commission.  In  such  case,  a  jury 
is  ordered  and  impanelled  in  the  manner  and  with  like 
qualificatioq§  as  in  civil  actions,  and  the  proceedings  upon 
the  trial  must  bo  the  same  as  in  civil  actions,  but  sub- 
ject to  the  provisions  applicable  to  commissioners  in  sec- 
tion twelve  hundred  and  fifty.  The  court  must  render 
its  judgments  as  upon  verdicts  in  civil  actions  * 

statutes  of  1862,  p.  149,  J  1 ;  Koppikns  vs.  State  Capitol 
Commissioners,  16  Cal.  248. 

NoTB. — The  right  to  a  jury  trial  should  either  be  expunged 
from  the  act  of  1852  (p.  149)  or  should  be  extended  to  all 
cases. 

Sec.  1258.    The  court  may  make  all  orders  necessary  Amendm'nti 
or  proper,  and  cause  the  pleadings  and  proceedings  to  be 
amended  whenever  justice  requires  it  to  be  done.     Costs*  Costs. 
are  taxed  at  the  rates  prescribed  in  the  fee  bilLfor  the 
county  in  civil  actions,  and  roust  be  paid  by  the  plaintiff. 

38 
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If  the  defendant  moves  for  a  new  trittl,  and  it  is  had, 
either  by  jury  or  commissioners,  and  the  compensation 
assessed  on  sach  new  trial  is  not  greater  than  the  previons 
assessment,  then  the  defendant  most  pay  costs  of  sach 
new  trial }  if  the  increase  does  not  exceed  it  ten  percent., 
eac^  party  shall  pay  his  own  costs;  if  over  ten  per  cent., 
the  plaintiff  most  pay  all  costs  of  all  trials. 

Statotes  of  1861,  p.  621,  J  33;  Contra  Costa  Coal  MioM 
R.  R.  vs.  Moss  et  al.  23  CaL  823. 


New  pro- 
ceedings to 
cure  defec- 
are  title. 


Sbo.  1259.  If  the  title  acquired,  or  attempted  to  be 
acquired,  is  found  to  be  defective  from  any  cause,  the  plain- 
tiff may  again  institute  proceedings  to  acquire  the  same, 
as  in  this  title  prescribed. 

SUtutes  of  1861,  p.  621,  §  34. 


Payment  of        Sec.  1260.    The  plaintiff  must,  within  thirty  days  after 
N.  s.  final  judgment,  pay  the  sum  of  money  awarded,  and  costs. 

This  payment  may  be  made  to  the  defendants,  respec* 
tively,  or  deposited  in  such  bank  as  the  court  may  direct, 
to  the  credit  of  the  defendants  respectively  entitled 
thereto,  to  be  drawn  out  only  on  the  order  of  the  defend- 
ants, respectively,  indorsed  by  the  court  or  judge.  If  the 
judgment  be  not  so  paid  or  deposited,  the  court,  upon  a 
showing  of  such  fact,  must  set  aside  and  annul  the  entire 
proceedings  and  restore  to  defendants  possession  of  any 
property  taken  from  them  by  the  plaintiff,  and  the  defend- 
ants shall  have  execution  against  the  plaintm  for  double 
all  their  respective  costs  incurred  in  the  proceedings,  and 
may  maintain  joint  or  several  actions  against  the  plaintiff 
•  for  all  damages  sustained  by  reason  of  such  proceedings 

and  failure  to  pay  the  damages  awarded. 

Statutes  of  1861,  p.  622,  {  36 ;  San  Francisco  and  San 
Jos^  R.  R.  Co.  vs.  David  Mahoney  et  al.  29  Cal.  112. 


Final  order        Seo.  1261.    When  payments  have  been  made,  or  depos- 

oi'oondem-       ,  .       •  i         i  i 

notion,  what  itcd,  ss  required  by  the  preceding  section,  the  court  must 
make  a  final  order  of  condemnation,  which  shall  describe 
the  property  condemned  and  the  purposes  of  such  con- 
demnation. '  A  copy  of  the  order  must  be  filed  in  the  office 
of  the  recorder  of  the  county,  and  thereupon  the  property 
described  therein  is  vested  in  the  plaintiff  for  the  purposes 
therein  specified. 


When  filed, 
title  Tests. 
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SUtotes  of  1861,  p.  621,  {{  33-35 ;  Grigtby  ts.  Bnrtnett, 
Supervisors,  31  Cal.  406;  Fox  tb.  Western  Pacific 
R.  R.  Co.  31  CaL  538. 

Sbo.  1262.    All  prooeediogs  provided  for  in  this  title  Prcceedings 
may  be  had  before  the  court,  or  before  the  jadge  thereof  chambers. 
at  chambers.    The  proceedings  had  before  the  judge  must 
be  entered  of  record  by  the  clerk,  as  if  had   before  the 
oonrt. 

Seo.  1268.  Appeals  may  be  taken  from  orders  over-  Appeau, 
ruling  demurrers,  motions  for  new  trials,  and  from  the 
final  judgment,  to  the  supreme  court,  by  any  of  the  par- 
ties. The  appeal  must  be  taken  and  perfected  within  the 
times,  and  prosecuted,  heard  and  determined  in  like 
manner,  in  all  respects,  as  appeals  froiti  orders  and  judg-. 
ments  of  the  district  court  in  civil  actions. 

S^o.  1264.  Whenever  it  appears,  during  the  pendency  Putting 
of  proceedings,  that  the  public  welfare  requires  that  the  possessioii! 
plaintiff  be  let  into  possession  of  the  property  before  the 
final  assessment  of  damages,  the  court  must,  upon  notice, 
inquire  summarily  as  to  the  probable  amount  of  the  dam- 
ages, and  may  view  the  promises  and  examine  parties  and 
witnesses,  and  hear  affidavits  concerning  the  same,  and 
make  proximate  assessments  of  the  damages;  and  upon 
V  payment  of  the  several  amounts  to  the  parties  entitled 
thereto,  or  into  bank,  as  provided  in  section  twelve  hun- 
dred and  sixty,  in  cases  where  there  are  conflicting  claim- 
ants to  the  property  or  to  the  damages,  the  court  may 
authorize  the  plaintiff  to  take  possession  of  and  use  the 
property.  Such  assessments  must  not  prejudice  either 
party  in  the  further  investigation  of  such  damages^  or  in 
obtaining  proper  judgments  for  their  final  adjustments. 

Statutes  of  1863,  p.  610. 

4  Cal.  114,  City  of  San  Francisco  ts.  Seott.  i 

7  Cal.  121,  MoCaon  vs.  Sierra  County. 

7  Cal.  577,  Sacramento  Valley  R.  R.  Co.  tb.  Hoffatt 

0  Cal.  595,  Colton  et  al.  ts.  Rossi  et  al. 

12  Cal.  500,  MoCauIey  ts.  WeUer  et  al. 

13  Cal.  307,  Bensley  ts.  Mountain  Lake  Water  Co. 

14  Cal.  106,  Jobnson  ts.  Alameda  County. 
18  CaL  229,  GUmer  ts.  Lime  Point 

23  Cal.  323,  Contra  Costa  Coal  Mines  R.  R.  ts.  Moss  et  al. 

24  Cal.  427,  Curran  ts.  Shattuok. 

31  Cal.  406,  Grigsby  ts.  Bnrtnett,  SnperTisors. 
31  Cal.  538,  Fox  ts.  Western  Paoifio  Railroad. 
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Note. — ^In  the  first  draft,  the  following  section  stood  as 

alternate  for  the  last  sootion  in  the  present  text : 

"  Sbc.  1264.  At  any  8t<ige  of  the  proceedings,  the  eomi 
may  authorize  the  plaintiff,  &  already  in  possession,  to  con* 
tinae  therein ;  and  if  not»  then  to  take  possession  of  and 
use  the  property  during  the  pendency  and  until  the  final 
oonolusion'of  suoh  proceedings,  and  may  stay  all  actions 
and  proceedings  against  the  plaintiff  on  account  thereof; 
but  the  plaintiff  must  pay  a  sufficient  sum  into  court,  or  giTe 
security,  to  be  approved  by  such  court  or  judge,  to  pay,  aa 
well  the  compensation  in  that  behalf  when  ascertained^  as 
^  all  damages  which  may  be  sustained  by  the  defendant,  if  for 

any  cause  the  property  is  not  finally  taken  for  public  use.*' 

This  section  is  the  amendment  of  1863,  of  section  34  of  the 

railroad  act  of  1861.    The  remainder  of  that  section  stands 

as  section  1259  of  this  title.    This  amendment  has  been 

detached  and  retained  in  this  note.    It  was  apeeial  to  right 

of  way  for  railroads.    It  should  bo  extended  to  all  rights  of 

way,  or  should  be  modified  so  as  to  furnish  a  common  rule 

or  basis  for  all.    The  last  section  of  the  text  is  presented  by 

the  commissioners  for  this  purpose. 


TITLE   VII. 

OF  EMINENT  DOMAIN. 

Skctioh  1237.  Eminent  domain  defined. 

1238.  Purposes  for  which  it  may  be  exercised. 

1239.  What  estates  in  land  may  be  acquired  by  condemnation. 

1240.  Prirate  property  defined.    Glasses  enumerated. 

1241.  Facts  necessary  to  be  found  by  court  before  condemnation. 

1242.  Parties  may  make  location.    May  enter  to  make  surreys. 

1243.  Jurisdiction  in  district  court.    Complaint,  its  contents  and 

verification. 

1244.  Sammons,  what  to  contain.    How  issued  and  served. 

1245.  Who  may  defend.    What  the  answer  may  show,  and  how 

verified. 

1246.  Court  shall  have  jurisdiction  to  regulate  the  mode  of  making 

crossings  or  of  enjoying  a  common  use. 

1247.  Court  or  jury  to  assess  damages. 

1248.  The  date  with  respect  to  which  componsation  shall  be  as* 

sessed,  and  the  measure  thereof. 

1249.  New  proceedings  to  cure  defective  title. 

1250.  Payment  of  damages. 

1251.  Final  order  of  condemnation,  what  to  contain.    When  filed, 

title  vesto. 

1252.  Putting  plaintiff  in  possession. 
1258.  Rules  of  practice. 

NoTS. — The  draft  of  title  seven  prepared  by  my  associate,  Mr.  C.  Lindley, 
preeedes  this.  Although  in  many  respects  he  has  materially  modified  it  since 
the  first  draft,  yet  I  am  unable  to  assent  to  it  as  a  whole.  I  therefore  submit 
the  following  title  as  a  substitute.  Under  each  section  I  have  noted  my  ob- 
jections to  the  corresponding  section  drafted  by  my  associate.  C.  H. 
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Sec.  1237.    Eminent  domain  is  the  riffht  of  the  people  Bmiii«itdo- 

*^  maiii  doaned 

or  government  to  take  private  property  for  public  nse. 
This  right  may  be  exercised  in  the  manner  provided  in 
this  title. 

Note. — The  ooly  m&terial  difference  between  this  section 
and  the  corresponding  section  reported  by  my  a8s<Aiate 
consists  in  the  omission  of  these  words :  "  vpon  making  jMt 
eomperuation  therefor,**  which  are  used  by  my  associate  in 
defining  the  power  of  eminent  domain.  The  law  mlker, 
no  less  than  the  mathematician,  should  obserre  the  utmost 
accuracy  in  his  definitions.  Unless  this  be  done,  a  conci- 
sion of  ideas  may  bo  the  result  Compensation  is  not  an 
ingredient  of  eminent  domain,  and  therefore  cannot  be 
referred  to  for  the  purpose  of  defining  it.  Instead  of  being 
an  ingredient  of  the  power,  it  is  a  reetriction  put  upon  its 
exerciso  by  the  constitution.  Had  it  been  an  ingredient  of 
the  power  there  would  hare  been  no  occasion  to  provide  for 
it  in  the  constitution. 

Sec.  1238.    Subject  to  the  provisions  of  this  title,  the  Purposes  for 

•    i.rt  .  J  1  .«.«ii/«n   which  it  may 

right  of  eminent  domain  may  qo  exercisoa  in  behalf  of  be  exercised. 
the  following  public  uses: 

1.  Fortifications,' magazines,  arsenals,  navy  yards,  navy 
and  army  stations,  light-houses,  range  and  beacon  lights, 
coast  surveys,  and  all  other  public  uses  authorized  by  the 
government  of  the  United  States. 

Statutes  of  1859,  p.  26 ;  1852,  p.  147  ;  People  vs.  Folsom, 
5  Gal.  373 ;  Gilmer  ts.  Lime  Point*  18  Gal.  229. 

.2.  Public  buildings  and  grounds  for  the  use  of  the 
state,  and  all  other  public  uses  authorized  by  the  legisla- 
ture of  this  state. 

Eoppikus  YS.  State  Capitol  Commissioners,  16  Gal.  248 ; 
State  Prison  Pireotors  ts.  George  A.  Worn  et  al.  27 
Gal.  171. 

3.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporated  city  or  city  and  county,  village  or 
town  3  canals,  aqueducts,  flumes,  ditches  or  pipes  for  con- 
ducting water  for  the  use  of  the  inhabitants  of  any  county, 
incorporated  city  or  city  and  county,  village  or  town,  or 
for  draining  any  county,  incorporated  city  or  city  and 
county,  village  or  town ;  raising  the  banks  of  streams, 
removing  obstructions  therefrom,  and  widening,  deepen- 
ing or  straightening  their  channels;  roads,  streets  and 
alleys,  and  all  other  public  uses  for  the  benefit  of  any 
county,  incorporated  city  or  city  and  county,  village  or 
town^  or  the  inhabitants  thereof,  which  may  be  author- 
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SSdSfiM^  ixed  by  the  legislatare;  but  the  mode  of  apportioning 
be  exercised,  and  Collecting  the  costs  of  BQch  improvements  shall  be 

such  as  may  be  provided  in  the  statutes  by  which  the 

same  may  be  authorized. 

»  Statates  of  1850,  p.  87 ;  1856,  p.  198 ;  1870,  p.  763 ;  1868, 

p.  507;  Sherman  rs.  Buiok  et  al.  32  Cal.  241;  Crelgh- 
toa  VB,  Manson,  27  Cal.  613;  Emery  ts.  San  Fran- 

«  Cisco  Gas  Co.  28  Cal.  345 ;  Emeiy  ts.  Bradford,  29 

Cal.  75. 

4.  Wharves,  ferries,*  bridges,  toll  roads,  by-roads,  plank 
and  turnpike  roads,  steam  and  horse  railroads;  canals, 
ditches,  flumes,  aqueducts  and  pipes,  for  public  transpor- 
tation, supplying  mines  and  farming  neighborhoods  with 
water,  and  draining  and  reclaiming  swamp  and  overflowed 
lands. 

Statutes  of  1864,  p.  192;  1853,  p.  169;  1861,  p.  619; 
1853,  p.  87 ;  1858,  p.  218 ;  1862,  p.  540 ;  1868,  p.  507. 

6.  Roads,  tunnels,  ditches,  flumes,  pipes  and  dumping 
places  for  working  min^;  also,  the  occupation  in  com- 
mon, by  the  proprietors  of  different  mines,  of  any  natural 
outlet  for  conducting  the  tailings  and  refuse  matter  from 
such  mines,  in  all  cases  where  such-  occupation  in  common 
is  practicable. 

6.  By-roads  leading  from  highways  to  residences  and 
farms  not  accessible  by  such  highways,  subject  to  such 
restrictions  and  conditions  as  ma}^  be  prescribed  by  law. 

NoTB. — The  substance  of  this  section  is  the  same  as  that 
of  the  corresponding  section  reported  by  my  associate. 
Some  changes  have  been  made  in  words  and  modes  of  ex? 
pression,  but  the  principal  difference  will  be  found  at  the 
commencement  of  the  section.  The  section  reported  by  my 
associate  proceeds  upon  the  theory,  or  rather  implies,  that 
the  power  of  eminent  domain  may  be  exercised  in  behalf  of 
particular  corporations,  indiyiduals  or  persons.  Such  is  not 
the  case.  It  can  be  exercised  only  in  behalf  of  the  state, 
and  the  corporations,  indiyiduals  and  penons  referred  to 
are  only  the  agents  by  which  the  state  acts  in  exercising 
the  power.  Such  being  the  theory  upon  which  the  power 
acts,  it  is  obvious  that  the  language  of  the  statute  should 
be  consistent  with  it,  in  order  that  the  true  nature  of  the 
power  with  which  we  are  dealing  may  be  kept  prominently 
before  us.  The  seventh  subdivision  of  th*e  section,  as  reported 
by  my  associate,  is  entirely  omitted,  ft>r  the  reason  that  it 
is  considered  wholly  unnecessary  and  immaterial. 

whatostatee  Sec.  1239.  The  rights,  titles  and  interests  which  may 
te!!^1u>S7  be  acquired  in  lands,  under  the  right  of  eminent  domain, 
SttSf*"'    are  as  follows : 
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1.  A  fee  simple,  when  taken  for  public  buildings  or 
groQDds,  or  for  permanent  buildings'  to  be  u«ed  in  connec- 
tion  with  a  right  of  waj. 

2.  An  easement,  when  talcen  for  a  highway,  by-road, 
toll  road,  railroad,  bridge,  ferry  or  other  public  right  of 
way.  The  term  of  the  easement  may  b«  limited  by* the 
law  establishing  it,  or  it  may  be  perpetual,  and  in  either 
case  it  may  be  determined  by  abandonment.  The  land 
shall  be  used  only  for  the  purposes  for  which  it  shall  have 
been  taken,  and  when  abandoned  for  such  purposes  the 
easement  shall  revert  to  the  owners  of  the  fee. 

3.  Bight  pf  entry  upon  and  occupation  of  lands,  with 
the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees  and  timber  as  may  be  needed  for  some  public  use; 

Note. — With  .the  exception  of  the  first  paragraph,  this 
section  is  substantially  the  same  as  the  oorrespondiog  sec- 
tion reported  by.  my  associate.  As  it  seems  to  me,  the  first 
olause  of  his  section  does  not  express  his  trae  meaning. 
AU  private  property,  and  erery  interest,  estate  and  right 
therein,  is  subject  to  the  right  of  eminent  domain,  and  I  do 
I  not  understand  him  as  intending  to  controrert  that  propo- 

j  sition,  yet  when  he  says  that  certain  *' interests,  estates 

and  rights  in  lands  are  subject  to  eminent  domain,^'  he 
implies  that  all  other  interests,  estates  and  rights  are  not. 
Betides  this  incongruity,  the  object  of  the  section,  as  shown 
by  the  succeeding  proyiaions,  is  not  to  declare  what  property 
is  subject  to  the  right  of  eminent  domain,  but  to  declare  in 
what  oases  the  entire  estate  in  the  land  may  be  taken,  and 
in  what  cases  a  lesser  estate  only  shall  be  taken,  making,  as 
should  be  the  case,  the  necessities  of  the  use  for  which  the 
land  is  taken  the  measure  of  the  estate  or  interest  to  be 
taken  ;  taking  the  whole  where  the  use  requires  the  whole, 
,  and  a  lesser  estate  where  the  lesser  estate  satisfies  aU  the 

t  demands  of  the  usei    Such  being  the  object  of  the  section, 

aU  its  proTisions  should  be  in  harmony  with  it. 

Since  the  preceding  section  and  note  has  been  submitted 
to  my  associate  he  has  modified  the  language  of  the  section 
to  which  the  note  refers.  Before  modification,  the  first  para- 
graph of  section  1239,  as  reported  by  my  associate,  read  as 
follows : 

**  The  following  interests,  estates  and  rights  in  land  are 
subject  to  eminent  domain :" 

Ssc.  1240.    Private  proverty,  as  nsed  in  this  title,  in-  priTatonroo- 

dudeS—  ertyde&eJ. 

1.  All  property,  real  or  personal,  corporeal  or  incorpo-  aaasosenu- 
reai,  belonging  to  any  person,  association  or  corporation.  ™®"**^* 

2.  Lands  belonging  to  the  government  of  the  United 
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States  or  of  this  state,  or  to  any  county,  incorporated 
city  or  city  and  county,  village  or  town,  not  appropriated 
to  some  public  use. 

3.  Property  appropriated  tb  public  use  3  but  such  prop- 
erty shall  not  be  taken  unless  for  a  more  necessary  public 
use  4ban  that  to»  which  it  has  been  already  appropriated. 

4.  Franchises  for  toll  roads,  toll  bridges  and  ferries, 
and  all  other  franchises,  and  the  rights  and  property 
belonging  thereto;  but  such  franchises,  rights  and  prop- 
erty shall  not  be  taken  unless  for  free  highways,  railroads 
or  other  more  necessary  public  use. 

5.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and 
any  and  all  structures  and  improvements  thereon,  and 
the  lands  held  or  used  in  connection  therewith,  shall  be 
subject  to  be  connected  with,  crossed  or  intersected  by 
any  other  right  of  way  or  improvements  or  structures 
thereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessary;  but 
such  uses,  crossings,  intersections  and  connections  shall 
be ,  made  in  manner  most  compatible  with  the  greatest 
public  benefit  and  least  private  injury. 

6.  AH  classes  of  private  property  not  enumerated  may 
be  Taken  for  public  use,  when  such  taking  is  authorized 
by  law. 

Note.— This  section  is  substantially  the  same  as  the 
corresponding  section  reported  by  my  associate.  Some 
modifications  have  been  made  in  the  language. 

Sbo.  1241.  In  no  case  can  private  property  be  taken, 
under  this  titled,  unless  it  appears — 

1.  That  the  use  to  which  it  is  to  be  applied  has  been 
authorized  by  some  act  of  the  legislature. 

2.  That  the  taking  is  necessary  to  such  use. 

8.  If  already  appropriated  to  some  public  use,  that  the 
public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use. 

4.  If  the  taking  is  not  for  the  benefit  of  a  political  or 
municipal  corporation,  then,  in  respect  to  each  parcel, 
that  it  cannot  be  obtained  by  purchase,  or  that  it  cannot 
be  so  obtained  without  the  payment  of  a  price  deemed  to 
be  unreasonable;  or. that  the  owner  or  owners  have  no 
legal  capacity  to  convey;  or  that  the  title  is  in  contro- 
versy between  adverse  claimants. 
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NoTK. — The  oorresponding  section  reported  hy  my  asso- 
eute  i8  M  follows  : 

'*  Sbc.  1241,    In  no  case  sh&U  priyate  property  be  taken 
under  this  title,  until  the  court  shall  find — 
**  1.  That  the  use  for  whioh  it  is  required  is  a  public  use. 
"2.  •  •  •  •  •  •  * 

"  3.  That  the  public  welfare  requires  such  taking. 
"  4.  •  •  •  •         ,  •  •  •»» 

It  purports  to  confer  upon  the  courts  power  not  only  to 
determine  what  is  a  public  use,  but  also  the  power  to 
determine  whether  the  public  welfare  requires  the  taking. 
I  cannot  assent  to  ineorporating  either  provision  in  the 
code.  If  the  legislature  is  clothed  with  the  power  to  deter- 
mine what  is  a  public  use,  it  cannot  delegate  or  transfer 
that  power  to  the  judiciary ;  if,  on  the  other  hand,  it  is  the 
proFince  of  the  legislature  to  determine  in  the  first  instance 
what  is  a  public  use,  and  this  determination,  is  subject  to  ^ 
rcTiew  by  the  judiciary,  the  power  of  the  latter  is  not  de- 
rived from  the  statute,  but  from  the  fundamental  law.  In 
other  words,  the  conclusion  at  which  I  have  arrived  is  that 
it  is  not  competent  for  the  legislature  to  declare  either  that 
the  courts  shall  or  shall  not  determine  whether  a  given  use 
ia  a  public  one  or  not,  and  that  the  code  ought  not  to  con- 
tain any  declaration  upon  the  subject ;  for  in  no  event  could 
such  declaration  afifect  the  exercise  of  the  power,  rest  where 
it  may. 

We  all  agree  that  a  section  such  as  1238  is  right  and 
proper.  It  declares  that  eertain  uses  are  public  uses^  and 
the  whole  title  ought  to  be  in  harmony  with  that  declara- 
tion ;  but  such  will  not  be  the  case  if  the  views  embodied  in 
the  title  reported  by  my  associate  prevaiL  For  in  that 
event  we  would,  in  efieot,  have  a  declaration  that  certain 
uses  are  public  ones  and  that  private  property  may  be  taken 
for  such  uses  (section  1238),  followed  by  a  declaration  that 
private  property  cannot  be  taken  for  any  such  uses,  unless 
the  court  finds  that  the  uses  are  public  ones  (section  1241), 
declarations  which  in  one  breath  assume  that  the  power  to 
declare  what  are  public  uses  rests  in  th%  legislature,  and  in  • 
the  next,  that  the  power  is  lodged  with  the  judiciary.  It 
seems  to  me  that  tiie  plain  and  straightforward  way  is  for 
the  legislatare  to  declare,  as  we  would  have  it  do  by  section 
1238,  that  certain  uses  are  public  ones,  and  there,  assuming 
that  it  is  righty  let  the  matter  rest ;  then  if  the  courts  hold 
that  the  question  as  to  what  is  a  public  use  is  a  judicial  one, 
it  may  always  be  raised  upon  an  objection  taken  to  the  con- 
stitutionality uf  section  1238.  The  power  to  determine  in  a 
given  instance  whether  the  public  welfare  requires  private 
property  to  be  taken  for  a  public  use,  my  associate  would 
vest  in  the  courts  (subd.  3).  That  this  power  is  purely  a 
political  one,  vested  upon  the  soundest  considerations  of 
public  policy  in  the  law-making  department,  has  never  to 
my  knowledge,  until  now,  been  doubted.  With  due  defer- 
ence to  the  opinion  of  my  associate,  I  am  nevertheless  com- 
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polled  to  beliere  that  the  enaetment  of  the  third  aabdiyision 
would  be  a  plain  aod  palpable  yiolation  of  the  constitation. 
Bat  be  this  as  it  may,  the  same  reasons  urged  against  the 
first  subdivision  are  sufficient.  In  my  judgment,  to  render 
the  adoption  of  either  subdivision  inexpedient. 

The  following  authorities  bear  upon  the  question  involved: 
13  Cal.  350 ;  30  id.  438  ;  32  id.  263 ;  36  id.  601 ;  38  id. 
707 ;  4  Pick.  460 ;  7  id.  453 ;  23  id.  394;  7  Maine,  220;  3 
Paige,  73  ;  4  Hill,  151 ;  2  Dallas,  312 ;  2  Blatchford,  95. 

Upon  this  topio,  says  Mr.  Sedgwick,  in  his  work  upon 
statutory  and  constitutional  law,  page  513:  ''As  the  power 
to  take  is  universal,  so  it  is  absolute — that  is  to  say,  the 
legialaturt  art  the  »oU  judge*  of  the  existence  of  the  exi- 
gency which  demands  the  sacrifice  of  the  rights  of  individ- 
uals." And  again,  upon  page  514:  "We  have  also  stated 
^  that  the  power  to  take  private  property  applies  to  all  prop- 

erty, and  that  the  legtslatnre  is  the  »ol«  judge  as  to  the  fiiet 
whether  the  pabiie  welfare  demands  the  sacrifice  of  the  pri- 
vate right." 

"I  admit,"  says  Chancellor  Walworth,  in  Varrick  ve« 
Smith  (5  Paige,  160),  "that  the  legislature  are  the  sole 
judges  as  to  the  expediency  of  exercising  the  right  of  emi- 
nent domain,  for  the  purpose  of  making  public  improrementa 
for  the  benefit  of  the  inhabitants  of  the  state  generally,  or  of 
any  particular  section  thereof." 

"  It  is  the  undoubted  and  exelueive  province  of  the  legisla- 
ture," says  the  supreme  court  of  Maine,  in  Spring  vs.  Rns- 
lel  (7  Greenl.  292),  "  to  decide  when  the  public  ezigenoiei 
require  that  private  property  be  taken  for  public  uses." 

In  Varaigne  vs.  Fox  (2  Blatchford,  95),  the  circuit  court 
of  the  United  States  held  "that  in  the  exercise  of  the 
power  of  eminent  domain,  the  legislature  are  the  exelueive 
judges  of  the  degree  and  quality  of  interest  which  are 
proper  to  be  taken  from  an  individual  and  dedicate  to  the 
public  use,  €U  toeU  €U  of  the  neeeeeity  of  taking  it.*' 

In  Railroad  Company  vs.  Davis  (2  Dev.  A  Bat  467),  the 
gupreme  court  of  North  Carolina  held  that  "  it  is  for  the 
legislature  to  judge,  •  •  *  whether  in  fact  the  public 
good  requires  the  property,  and  to  what  extent." 

See,  also,  authorities  cited  in  Gilmer  vs.  Limo  Point  (18 
Cal.  229). 

Since  the  above  was  written,  my  associate  has  modified  the 
section  reported  by  him  and  omitted  from  it  the  third  sub- 
division as  quoted  above,  removing  one  cause  of  difference. 

Parties  may       Sxo.  1242.    Id  all  cases  whore  land  is  required  for  pab- 

tion^  ^^'     lie  use,  the  state,  or  its  agents  in  charge  of  sach  use,  may 

survey  and  locate  the  same;  bat  it  must  be  located  in  the 

manner  which  will  be  most  compatible  with  the  greatest 

public  good  and  the  least  private  injury,  and  subject  to  the 

Kay  enter      provisious  of  scctiou  twclvc  hundred  and  forty-six.    The 

I^eja!        state,  or  its  agents  in  charge  of  such  public  use,  may 
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enter  upon  the  laod  and  make  examinations,  sarveyB  and 
maps  thereof,  and  snch  entry  shall  constitute  no  cause  of 
action  in  favor  of  the  owners  of  the  land,  except  for  inju- 
ries resnlting  from  negligence,  wantonness  or  malice. 

Sec.  1243.    All  proceedings  under  this  title   must  be  jurisdiction 
brought  in  the  district  court  for  the  county  in  which  the  court '^^'^ 
property  is  situated.    They  must  be, commenced  by  filing 
a  complaint  in  the  clerk's  office,  which  must  contain — 

1.  The  name  of  the  corporation,  association,  commission   compiaiDt, 
or  person,  in  charge  of  the  public  use  for  which  the  prop-  andveiieca. 
erty  is  sought,  who  must  be  styled  plaintiffs. 

2.  The  names  of  all  owners  and  claimants  of  thcr  prop- 
erty, if  known,  or  a  statement  that  they  are  unknown, 
who  must  be  styled  defendants. 

3.  A  statement  of  the  right  of  the  plaintiff  and  of  the 
performance  of  all  precedent  acts  and  conditions  required 
by  law. 

4.  If  a  right  of  way  be  sought,  the  complaint  must 
show  the  location,  general  route  Sd  termini,  and  must  be 
accompanied  with  surveys  and  maps  thereof. 

5  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or  only 
a  part  of  an  entire  parcel  or  tract. 

All  parcels  lying  in  the  county,  and  required  for  the 
same  public  use,  may  be  included  in  the  same  or  separate 
proceedings,  at  the  option  of  the  plaintiff,  but  the  court 
may  consolidate  or  separate  them,  to  suit  the  convenience^ 
of  parties.  The  complaint  must  be  verified  as  in  civil 
actions. 

Seo.  1244.    The  clerk  must  issue  a  summons,  which  sammons, 
must  contain  the  names  of  the  parties,  a  general  descrip-  contain. 
tion  of  the  whole  property,  a  statement  of  the  public  use 
for  which  it  is  sought,  and  a  reference  to  the  complaint 
for  descriptions  of  the  respective  parcels,  and  a  notice  to 
the  defendants  to  appear  and  show  cause  why  the  prop- 
erty described  should  not  be  condemned  as  prayed  for  io 
the  complaint.    In  all  other  particulars  it  must  be  in  the  Howinmed 
form  of  a  summons  in  civil  actions,  and  must  be  served  in 
like  manner. 

Seo.  1245.    All  persons  in  occupation  of,  or  having  or  who  may 
claiming  an  interest  in,  any  of  the  property  described  in  ^^^^^' 
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the  complaint,  or  in  the  damages  for  the  taking  thereof, 
What  the  thongh  not  named,  may  appear,  answer  and  defend,  each 
f^vJrifled.  ^"  I'cspect  to  bis  own  property  or  interest,  or  that  claimed 

by  him,  in  like  manner  as  if  named  in  the  complaint. 

Answers  must  be  verified  in  like  manner  as  the  complaint. 

Court  shall         Sbc.  1246.    The  court  shall  havc  power — 
diction  to'        1.  To  regalate  and  determine  the  place  and  manner  of 
m^e'^fmak-  making  connections  and  crossings,  or  of  enjoying  the 
mot^ay^  common  nsd   mentioned  in  the  fifth  clause  of  section 
m5n*iSe!*"     twclvc  hundred  and  forty. 

2.  To  bear  and  determine  all  adverse  or  conflicting 
claims  to  the  property  sought  to  be  condemned,  and  to 
the  damages  therefor. 

3.  To  determine  the  respective  rights  of  different  par- 
ties seeking  condemnation  of  the  same  property. 

NoTs. — The  second  Babdivision  of  the  oorreaponding  8e<»- 
tion  reported  by  my  associate's  omitted  Arom  this.  In  my 
judgment  it  not  only  imposes  an  unnecessary  and  troable- 
some  duty  v(/kx  the  court,  but  one  which  the  court  is  much 
less  qualified  to  discharge  than  the  parties  in  charge  of  the 
use,  who  must  be  presumed  to  be  bettor  advised  as  to  what 
the  use  will  require  than  anybody  else,  and  especially  the 
court.  In  riew  of  the  fact  that  such  parties  are  required  to 
pay  for  what  they  take  or  injure,  there  is  no  reason  to  ap- 
prehend that  they  will  be  disposed  to  cause  unnecessary 
private  injury.  Their  pecuniary  interest  wiU  prove  a  better 
safeguard  against  such  ii^Juries  than  the  judgment  of  a 
court  which  has  had  no  experience  in  such  matters. 

Court  or  joxr      Seo.  1247.    The  court  or  jury  must  hear  such  legal  tos- 

da^il^.       timony  as  may  be  offered  by  any  of  the  parties  to  the 

proceedings,  and  thereupon  must  ascertain  and  assess — 

1.  The  value  of  the  property  Sought  to  be  condemned, 
and  of  each  and  every  separate  estate  or  interest  therein. 
If  it  consists  of  different  parcels,  each  parcel  and  each 
estate  or  interest  therein  shall  be  separately  assessed. 

2.  If  the  property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  the  damages  which  will 
accrue  to  the  portion  not  sought  to  be  condemned,  by 
reason  of  its  severance  from  the  portion  sought  to  be  con- 
demned, and  the  construction  of  the  improvement  in  the 
manner  proposed  by  the  plaintiff. 

8.  Separately,  how  much  the  portion  not  sought  to  be 
condemned,  and  each  estate  or  interest  therein,  will  be 
benefited,  if  at  all,  by  the  construction  of  the  improve- 
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ment  proposed  by  the  plaintiff;  and  if  the  benefit  Rhall 
be  eqaal  to  the  damages  assessed,  the  owner  of  the  parcel 
shall  be  allowed  no  compensation  except  the  value  of  the 
portion  taken;  but  if  the  benefit  shall  be  less  than  the 
damages,  the  former  shall  be  deducted  from  the  latter,  and 
the  remainder  shall  be  the  only  damages  allowed. 

4.  If  the  property  sought  to  be  condemned  be  for  a 
railroad,  the  court  or  jury,  in  assessing  damages,  must 
include  the  cost  of  good  and  sufficient  fences  along  the 
line  of  such  railroad,  and  the  cost  of  cattle  guards  where 
fences  may  cross  the  line  of  such  railroad,  unless  plaintiff 
shall  have  offered  or  agreed  in  the  complaint  to  construct 
the  same;  in  which  case  the  cost  thereof  shall  not  bo  • 
included  in  the  damages.  If  the  land  be  uninclosed,  the 
plaintiff  shall  not  be  required  to  construct  fences  and 
cattle  guards  until  the  owner  of  the  land  shall  have  con- 
structed fences  abutting  upon  such  railroad. 

5.  As  far  as  practicable,  compensation  must  be  assessed 
for  each  source  of  damage  separatf^y. 

Sec.  1248.    For  the  purpose  of  assessing  compensation  The  date 
and  damages,  the  right  thereto  shall  be  deemed  to  have  t/wh^^^^^ 
accrued  at  the  date  of  the  summons,  and  its   market  S^^Btuoi'be 
value,  at  that  date,  shall  be  the  measure  of  compensa-  thTm^i^e'^ 
tion  for  all  property  to  be  actually  taken,  and  the  basis  *^'*"^'- 
of  damages  to  property  not  actually  taken  but  injuriously 
affected,  in  all  cases  where  such  damages  are  allowed  as 
provided  in  section  twelve  hundred  and  forty-seven.    If 
an  ord^r  be  made  letting  the  plaintiff  into  possession,  aa 
provided  in  section  twelve  hundred   and   fifby-two,  the 
compensation  and  damages  awarded  shall  draw  lawful 
interest  from  the  date  of  such  order.     No  improvements 
put  upon  the  property,  subsequent  to  the  date  of  the  sum- 
mons, shall  be  included  in  the  assessment  of  compensa- 
tion or  damages. 

Sec.  1249.    If  the  title  attempted   to  be  acquired   is  New  pro- 
found to  be  defective  from  any  cause,  the  plaintiff  may  cure^SSlc- 
again  institute  proceedings  to  acquire  the  same,  as  in  ^*^'®^^^^®' 
this  title  prescribed. 


Seo.  1260.    The  plaintiff  must,  within  thirty  days  after  payment  of 
final  judgment,  pay  the  sum   of  money  assessed.    Pay-     *™*s«- 
ment  may  be  made  to  the  defendants,  or  the  money  may 
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be  deposited  in  court  for  the  defendants,  and  be  distrib- 
uted to  those  entitled  thereto.  If  the  money  be  not  so 
paid  or  deposited,  the  defendants  may  have  execution  as 
in  civil  cases,  and  if  the  money  cannot  be  made  on  exe- 
cution, the  court,  upon  a  showing  to  that  effect,  must  set 
aside  and  annul  the  entire  proceedings  and  restore  pos- 
session of  the  property  to  the  defendant,  if  possession 
has  been  taken  by  the  plaintiff. 


When  filed, 
title  vests. 


Pntting 
plaiatiff  in 
poasesBlon. 


pixud  order        gso.  1251.    When  payments  have  been  made,  as  re- 
nation,  wftat  quired  bv  the  precedine:  section,  the  court  must  make  a 

to  contain.       ^  J  t:  &  » 

final  order  of  condemnation,  which  must  describe  the 
*  property  condemned  and  the  purposes  of  such  condemna- 
tion. A  copy  of  the  order  must  be  filed  in  thj  office  of 
the  recorder  of  the  county,  and  thereupon  the  property 
described  therein  shall  vest  in  the  plaintiff  for  the  pur- 
poses therein  specified. 

Seo.  1252.  At  any  ^age  of  the  proceedings,  the  court 
may  authorize  the  plaintiff,  if  already  in  possession,  to 
continue  therein;  and  if  not,  then  to  take  possession  of 
and  use  the  property  during  the  pendency  and  until  the 
final  conclusion  of  such  proceedings,  and  may  stay  all 
actions  and  proceedings  against  the  plaintiff  on  account 
thereof;  but  the  plaintiff  must  give  security,  to  be  ap- 
proved by  such  court  or  judge,  to  pay,  as  well  the  com- 
pensation in  that  behalf  when  ascertained,  as  all  damages 
which  may  be  sustained  by  the  defendant,  if  for  any  cause 
the  property  shall  not  be  finally  taken  for  public  u^o. 

NoTK. — The  corresponding  section  in  the  draft  prepared 
by  my  associate,  prorides  for  a  preliminary  assessment  of 
damages,  and  that  the  amount  thereof  shall  be  deposited  in 
court  before  the  entry  can  be  made ;  in  other  words,  substi- 
tutes a  deposit  of  money  for  the  bond.  Were  the  plan  of 
my  associate  adopted,  the  moving  party  would,  upon  the 
deposit  of  the  money,  be  released  from  all  liability,  and  tbo 
defendant  would  be  compelled,  at  last,  to  rely  for  his  secu- 
rity solely  upon  the  official  bond  of  the  clerk — upon  a  bond 
with  which  he  had  nothing  to  do.  Under  the  section  sub- 
mitted by  myself,  the  defendant  is  secured — 

1 .  By  the  responsibility  of  the  moving  party ; 

2.  By  a  bond  on  which  the  sureties  may  be  subject  to  an 
examination  at  his  instance ;  and, 

3.  By  the  fact  that  if  the  money  is  not  paid,  no  judgment 
of  final  condemnation  can  be  entered. 

To  adopt  the  section  proposed  by  my  associate,  would  be 


L 


I 


• 


OP  CALIFORNIA.  311 

to  depriye  the  defendant  of  any  adequate  seonrity,  whilst  at 
the  same  time  it  would  open  wide  the  door  of  oppression 
upon  the  moving  party.  Take,  for  instance,  the  notorious 
case  of  the  Vallejo  B.  B.  Co.  vs.  C.  P.  B.  B.  Co.»  now 
pending  in  the  courts.  Suppose  that  instead  of  a  bond,  as 
a  condition  preoedebt  to  taking  temporary  possession  of  the 
land  of  the  latter  company,  the  former  one  had  been  com- 
pelled to  submit  to  a  preliminary  assessment  of  damages, 
what  would  have  been  the  result  ?  The  Vallejo  company 
would  hare  been  compelled  to  have  deposited  about  $400,000 
in  court,  to  have  remained  until  a  final  determination  of  the 
proceedings,  and  if  not  able  to  do  this,  it  would  have  en- 
tirely failed  in  running  its  road  into  thi%eity.  I  cannot 
give  my  consent  to  a  proposition,  the  virtual  efieot  of  which 
would  be  to  retard  the  operation  of  weaker  corporations 
when  they  came  into  contact  with  stronger  ones — a  propo- 
,  sition  that  substitutes  the  official  bond  of  the  clerk  for  the 

better  security  that  the  owner  of  the  property  has  under  the 
draft  submitted  by  myself. 

Sba  1253.  Except  as  is  otherwise  provided  in  this  title,  Rules  of 
the  provisions  of  part  two  of  this  code  are  applicable  to  ^"^  *^*" 
and  constitute  the  rules  of  practice  in  these  proceedings. 

Note. — The  object  of  this  section  is  to  give  a  trial  by 
jury  in  every  case,  if  demanded,  and  when  not  demanded,  a 
trial  by  the  court;  and  to  conform  the  practice  in  these 
proceedings  as  near  as  practicable  to  that  in  civil  actions. 
The  advantage  in  having  tha  practice  in  different  proceed- 
ings in  the  courts  as  nearly  uniform  as  possible  is  so  mani- 
fest that  arguments  in  favor  of  it  would  bo  useless. 


OPINION  OF  com:m[issioner  buroh, 

I 

CONCUBBINa    WITH    COMMISSIONBB    LINDLBY    ON    EMINENT 

DOMAIN.  • 

Having  carefully  examined  and  assisted  in  perfecting  the  title  on  "  Emi- 
nent Domain"  prepared  by  my  associate,  Judge  Lindley,  I  shall  give 
briefly  the  reasons  which  impel  me  to  agree  with  him  rather  than  with  Mr. 
Haympnd,  on  their  main  question  of  difference— the  branch  of  government 
which,  under  our  system,  determines  what  is  a  '*  public  use,"  within  the  moan- 
ing of  the  eighth  section  of  article  1  of  the  state  constitution.  With  regard 
to  the  methods  proposed  for  the  assessment  and  payment  of  damages,  we  do 
not  materially  differ ;  but,  as  a  whole,  I  prefer  that  of  Judge  Lindloy. 

The  section  above  referred  to,  of  our  constitution,  is  virtoiUIy  the  same  in 
nearly  every  state  constitution  in  the  union,  and  has  been  long  since  construed. 
In  fact,  so  soon  as  oar  courts  obtained  a  coofidence  in  their  power  to  pass  upon 
the  constitutionality  of  laws,  I  regard  the  lodgment  of  the  power  to  pass  upon 
the  constitutionality  of  statutes  declariag  it  "  expedient"  to  take  private  prop- 
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erty  for  "pnblio  use"  as  conceded  to  the  courts  of  the  state,  and  the  ultimate 
power  in  the  state  supreme  court.  The  third  article  of  our  state  oonstitntioii 
makes  a  dear  distribution  of  the  powers  of  the  co-ordinate  departments  of 
the  state  goyemment,  declaring  that  no  one  body  shall  exercise  any  of  the 
ftinctions  of  two  of  these  departments.  Those  of  the  legislature  and  the 
courts  have  been  the  subject  of  much  research  and  are  kept  distinct. 

The  legislature  declares  it  "expedient"  to  take  private  property  for  certain 
"  public  uses,"  naming  them.  It  is  nowhere  claimed  that  the  courts  can  psiss 
upon  or  review  this  action,  nor  can  they  inquire  whether  a  legislative  act  is  or 
is  not  "  expedient,"  but  they  hare  always  had,  and  have  frequently  exercised, 
the  power  of  determining  the  question  whether  the  we  for  which  pritfate  prop- 
erttf  was  authorized  to  be  taken  was  a  "public"  or  a  "  private  use,"  and  if  the 
latter,  to  declare||he  law  unconstitutionaL  Scarcely  a  supreme  court  exista 
^  which  has  not,  in  some  of  its  decisions,  made  the  declaration  that  it  is  uncon- 

stitutional to  "  take  the  private  property  of  one  citizen  and  transfer  it  to 
another,"  or  to  "take  the  property  of  A  and  give  it  to  B."  (3  Paige,  73  ;  N. 
T.  Ch.  R.  — ;  2  Kent,  416-18;  Cooley's  Const  Lim.  530-1,  et  »eq.,  and  cases 
there  cited.)  In  Uie  case  of  a  dam  across  the  Merrimac  river,  etc.,  cited  on 
psge  535,  Cooley's  C.  L.  above,  8haw  C.  J.  says,  speaking  of  the  import  of 
the  words  "public  use":  "In  determining  »<  we  must  look  to  the  declared 
purposes  of  the  act,  and  if  a  public  use  is  declared,  it  will  be  so  held,  nn/es* 
it  mamfftly  appears  by  the  provUione  of  the  act  they  can  have  no  tenM>i<y  to 
advance  and  promote  euch  puhlie  tue,*'  These  cases  and  authorities,  in  addi- 
tion to  those  cited  by  Judge  Lindley,  strongly  support  the  right  and  power  of 
the  courts  to  inquire  into  the  fact  whether  the  use  for  which  private  property 
is  sought  to  be  taken  is  a  "  public  use"  or  not,  and  if  not,  to  declare  the  legis- 
lation nugatory  or  invalid,  as  being  unauthorized  by  the  conHitation.  In  the 
case  of  the  West  River  Bridge  Co.  vs.  Dix  et  al.  (6  Howard  U.  S.  S.  Court, 
pp.  520-1)  Messrs.  Webster  and  Collamer  in  their  brief  hold  this  language : 

"This  power — the  eminent  domain — which  only  within  a  few  years  was 
first  recognized  and  naturalized  in  this  country,  is  unknown  to  our  constitu- 
tion or  that  of  the  states.  It  has  been  adopted  from  writers  from  other  and 
arbitrary  governments,  and  goes  on  the  ground  that  all  the  powers  heretofore 
regarded  as  incidents  of  sovereignty  must  be  existing  in  some  department  of 
state  authority,  which  is  far  fVom  true.  But  being  now  recognized  in  court, 
our  only  eeeurity  i»  to  be/ound  in  thie  tribunaly  to  keep  it  within  some  safe  and 
well  defined  limits,  or  our  state  governments  will  be  but  unlimited  despotisms 
over  the  private  citizens.  They  will  soon  resolve  themselves  into  the  existing 
will  of  the  existing  majority  as  to  what  shall  be  taken  and  what  shall  be  left 
to  any  obnoxious,  natural  or  artificial  person.  It  is  easy  to  see  that,  by  a 
very  slight  improvement  on  the  proceedings  in  this  case,  and  in  pursuance  of 
the  avowed  principle,  that  as  to  the  exercise  of  this  power  of  eminent  domain,  if 
the  legislature  or  their  agents  are  to  be  the  sole  judges  of  what  is  to  be  taken, 
and  to  what  public  use  it  is  to  be  appropriated,  the  most  levelling  ultraisms  of 
anti-rentism,  or  agrarianism,  or  abolitionism,  may  be  successfully  advanced." 

This  language  was  employed  in  a  case  whore  the  question  was  one  of  power 
to  impair  the  obligation  of  a  legislative  contract  by  a  subsequent  act  authoriz- 
ing a  previously  chartered  bridge  to  be  taken  for  a  more  extended  "  public 
use."  The  question  of  whether  the  use  was  a  "  public  use"  was  not  particu- 
larly involved  ;  nor  could  it  have  been  in  the  United  States  supreme  court; 
but  in  deference  to  the  very  able  brief  of  Mr.  Webster,  Justice  Levi  Wood- 
bury, in  his  opinion  concurring,  uses  the  following  language  (6  Howard  U.  S. 
Sup.  Court  Rep.  548) : 

"  And  though  I  agree  that  for  most  cases  and  purposes  the  public  authori- 
ties in  a  state  are  the  suitable  judges  as  to  this  point,  and  that  the  judiciary 
only  decide  if  their  law  are  oonetitutionnl  (2  Kent.  .340 ;  1  Rice,  383) ;  that 
the  legislature  generally  acts  for  the  public  in  this  ;  that  road  agents  are  their 
agents  under  this  limitation;  yet  I  am  not  prepared  to  agree  that  if  on  the/aee 
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of  ei«  vokoU  proceeding§ — the  law,  the  report  of  commienonere  and  the  doings 
of  the  court — it  i*  mani/eei  thiU  the  object  toae  not  legitimate,  or  that  illegal 
intentione  were  covered  up  in  forma,  or  the  whole  prooeediDgB  a  mere  'pretext,' 
our  duty  would  require  ue  to  uphold  them,*' 

From  this  it  manifestly  appears  that  Judge  Wocdbury,  in  any  proper  case 
presented  to  him,  would,  anhesitatingly,  have  considered  and  passed  upon 
the  qaestion  whether  the  use  was  or  was  not  a  public  uee,  even  though  it  was 
declared  a  public  use  by  the  legislature. 

It  appears  to  me  that  a  careful  examination  of  this  question  will  convinoe 
the  most  skeptical  that  the  opponents  of  the  theory  that  our  courts  have  a 
supervisory  power  over  the  legislative  declaration  that  a  "  use''  is  a  "  public 
use,"  are  drawn  to  this  conclusion  because  our  courts  have  so  frequently 
declared  and  reiterated  the  fact  that  thejf  have  not  and  will  nevej^  undertake  to 
decide  upon  the  "expediency**  of  legislation ;  and  this  conclusion  is  the  natural 
result  of  confounding  this  declaration  with  a  denial  of  power  to  pass  upon 
the  constitutional  limitation.  By  reference  to  the  note  of  oommissioner 
Haymond  to  his  section  1241  ante,  and  the  authorities  there  cited,  it  will  ap- 
pear that  the  above  view  is  fully  sustained;  the  words  *' expediency/' 
"  exigency  "  and  **  necessity,"  are  of  the  same  import. 

Under  our  constitutional  provision  there  are  three  requisites  recognized,  one 
of  power,  and  two  of  limitation  used  negatively  with  regard  to  private  prop- 
erty :  1.  A[>wer  to  take  it;  2.  The  purpose  for  which  it  may  be  taken  ;  and 
3.  Remuneration.  In  the  original  or  first  adoption  of  this  constitutional  pro- 
vision, it  was  intended  to  be  a  limitation  upon  governmental  power  over  pri-^ 
vate  property,  rather  than  a  recognition  and  adoption  of  the  English  "eminent 
domain,"  which  existed  in  the  ownership  o(  the  entire  domain  by  the  king, 
with  a  reserved  power  to  resume  it  from  his  feofmeuL  Our  constitutional 
provision  is  upon  an  entirely  different  theory,  for  it  simply  negatively  defiues 
the  state's  right  to  take  private  property,  even  a  fee  vested  in  the  citizen  or 
any  lesser  estate  or  property,  with  two  limitations  or  conditions :  it  must  be 
for  a  public  use,  and  on  compensation  being  made.  It  cannot  therefore  be 
said  to  be  an  adoption  of  the  **  eminent  domain,"  in  the  English  acceptation 
of  the  term,  which  is  used  to  "  take  private  property  for  public  use"  without 
any  condition  or  limitation  whatever. 

A  true  construction  of  this  constitutional  provision  has  been  very  frequently 
given  in  decisions  by  our  courts,  and  by  writers.  Sedgwick,  in  his  Const, 
and  Stat.  Law,  p.  179  et  seq.,  and  particularly  in  chapter  10,  p.  475,  discusses 
the  power  of  courts  over  legislation,  embracing  the  constitutionality  of  all 
laws  fully  and  fairly.     On  p.  478  he  says  :  , 

"  The  subject  was  early  considered  in  a  case  in  Pennsylvania,  and  Mr.  Jus- 
tice Patterson  asserted  the  power  of  the  judiciary  in  very  distinct  and  emphatic 
terms.  He  said:  'It  is  an  important  principle  which,  in  the  discussion  of 
questions  of  the  present  kind,  ought  never  to  be  lost  sight  of — that  the  judi- 
ciary of  this  country  is  not  a  subordinate  but  co-ordinate  branch  of  the  gov- 
ernment ;  and,  whatever  may  be  the  case  in  other  countries,  yet  in  this  there 
can  be  no  doubt  that  every  act  of  the  legislature  repugivant  to  the  constitution 
is  abeolutelg  void.*  ** 

Mr.  Sedgwiok  treats  of  the  subject  of  constitutional  checks  and  limitations 
on  legislative  power  in  this  country  with  great  clearness,  and  ranks  two  of 
them  as  of  paramount  importance.  "  One  guaranteeing  the  inviolability  of 
private  property,"  and  the  other  "protecting  the  obligation  of  eontracts." 
Has  it  ever  been  questioned  that  an  act  of  the  legislature,  obnoxious  to  the 
constitutional  provision  "  that  no  law  impairing  the  obligation  of  contracts 
shall  ever  be  passeil,"  could  be  reviewed  by  the  courts?  Has  it  ever  been 
doubted  that  if  a  legislative  enactment  declared  it  to  be  "  due  proeeee  of  lat^' 

40 
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thaty  by  ordor  of  the  exeoutiTe,  A  or  B  or  any  class  of  persons  should  be  hang  or 
incarcerated,  or  sarrender  certain  of  thmr  property,  that  the  courts  hare  power 
to  inquire  into  and  determine  whether  or  not  proceedings  executing  such  a  legis- 
latire  will  would  be  had  under  "due  process  of  law  ?"  I  apprehend  no  one  has, 
or  ever  had,  the  temerity  to  question  this  power  of  the  court;  then  why  question 
their  power  to  inquire  whether  the  "use"  which  the  legislature  declares  to  be 
a  "public  use"  is  in  fact  such  use  or  noL  The  Fiason  of  the  rule  falls  if  it  is 
not  equally  applicable  to  both  cases.  The  same  argument  may  be  applied  to 
all  the  rights  guaranteed  in  article  1  of  our  constitution,  for  with  equal 
propriety  it  might  bo  claimed  that  the  power  of  the  legislature  over  them  is 
absolute  and  not  subject  to  review  by  the  courts.  Courts  daily  protect 
those  rights  from  attempted  invasion  under  color  of  statute  law.  Why 
is  this  an  exertion?  Because  it  is  said  to  be  an  attribute  of  sovereignty? 
#  Because  it  is  "eminent  domain?"     This  constitutional  limitation  has,  by  com- 

mon consent,  long  usage  and  acquiescence,  been  clothed  in  the  garb  and  reeog- 
nized  in  our  courts  as  the  positive  power  or  right  of  "  eminent  domain,"  but 
its  inception  was  a  limitation  upon  the  power  erroneously  supposed  to  exist  in 
sope  one  department  of  state  authority,  which  is  far  from  true. 

Mr.  Sedgwick,  on  page  514  of  his  work  above  quoted,  says  of  the  taking 
of  private  property  : 

"  It  seems  to  bo  the  sounder  construction  that  the  declaration  t^at  private 
property  shall  not  be  taken  for  public  use  without  compensation  imPledly  pro- 
hibits private  property  being  taken  for  private  um  at  all.  So,  in  New  York, 
the  supreme  court  has  said.    (11  Wend.  151.) 

"  The  oonstitution,  by  authorizing  the  appropriation  of  private  property  to 
public  tf«e,  impliedly, declares  that  for  any  other  u«e,  private  property  shall  not 
be  taken  from  one  and  applied  tolthe  private  use  of  another." 

The  same  is  declared  by  Mr.  Senator  Tracy,  of  the  court  of  errors. 

Were  not  these  courts  passing  then  on  the  very  question  which  we  say  our 
courts  have  the  power  to  decide?  When  the  courts  say  that  "an  appropria- 
tion of  private  property  to  private  purposes  is  a  mere  abuse  of  power"  (Sedg- 
wick, 515),  are  they  not  deciding  the  very  question  involved  here?  These 
expressions  are  idle,  unless  we  are  to  understand  from  them  Judicial  protec- 
tion of  private  property  from  legislative  invasion.  We  all  know  and  feel  the 
propriety  of  this  view  of  our  constitution,  and  the  recognition  somewhere 
of  a  responsibility  paramount  to  any  which  has  ever  yet  attached  to  the  mere 
legislator.  Seated  in,  and  acting  with,  a  large  body,  the  responsibility  resting 
on  the  individual  is  very  light  compared  with  that  of  a  court,  or  members 
thereof,  where  throe  often  divide  the  most  weighty  responsibility.  Besides, 
«  in  our  view  of  the  constitntion,  two  checks  in  the  place  of  one  is  interposed 

to  protect  private  property  from  the  predatory  incursions  of  the  unscrupulous. 

The  admirable  summing  up  of  this  subject,  on  pages  533-4,  by  Mr.  Sedg- 
wick, is,  to  my  mind,  unanswerably  in  favor  of  my  view  of  this  question,  and 
emphatically  declares  his  conclusions  to  be  "  substantially  the  form  that  the 
constitutional  provision"  (that  in  question)  "  has  assumed  in  the  hands  of  the 
courts ;"  "  that  our  constitutional  guarantees  are  very  flexible  things,  and  that 
the  judicial  power  exerts  an  influence  in  our  system  which  makes  the  subject 
of  interpretation  one  of  the  first  magnitude."  No  intelligent  person  can  mis- 
take what  is  meant  by  this  language,  "  assumed  in  the  hands  of  the  courts/' 
It  means  that  the  question  Aa«  been  and  i»  to  be  handled — that  is,  decided — ^by 
the  courts. 

It  would  appear  unnecessary  to  refer  to  other  authorities  or  argue  this  ques- 
tion further,  but  the  case  of  Talbot  and  another  vs.  Hudson  and  others  (16 
Gray,  Mass.  Reports,  421)  rendered  in  1860,  is  so  positive,  pertinent  and  con- 
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olusire,  that  I  quote  briefij  from  the  argument  or  reasoning  of  Bigelow,  0.  J.> 

as  follows : 

"  In  oonndenng  this  objection,  we  are  met  in  the  ontaet  with  the  snggestion 
th»t  it  is  the  ezclnsire  provinoe  of  the  legislature  to  determine  whether  the 
parpoae  or  object  for  whioh  property  is  taken  is  a  public  use,  and  that  it  is 
not  within  the  province  of  the  judicial  department  of  the  government  to  revise 
or  control  the  will  or  judgment  of  the  legislature  upon  the  subject,  when  ex- 
pressed in  the  form  of  a  legal  enactment.  But  this  position  seems  to  us  to  be 
obviously  untenable.  The  provision  in  the  constitution,  that  no  part  of  the 
property  of  an  individual  can  be  taken  from  him  or  applied  to  public  uses 
without  his  consent  or  that  of  the  legislature,  and  that  when  it  is  appropriated 
to  public  uses  he  shall  receive  a  reasonable  compensation  therefor,  necessarily 
implies  that  it  can  be  taken  only  for  such  a  use,  and  is  equivalent  to  a  decla- 
ration that  it  cannot  be  taken  and  appropriated  to  a  purpose  in  its  nature  pri- 
vate, or  for  the  benefit  of  a  few  individuals.  In  this  view,  it  is  a  direct  and 
positive  limitation  upon  the  exercise  of  legislative  power,  and  any  act  which 

Soes  beyond  this  limitation  must  be  unoonstitutional  and  void.    No  one  can  < 

onbt  that  if  the  legislature  should  by  statute  take  the  property  of  A  and 
transfer  it  to  B,  it  would  transcend  its  constitutional  power.  In  all  cases, 
therefore,  where  this  power  is  exercised,  it  necessarily  involves  an  inquiry  into 
the  rightful  authority  of  the  legislature  under  the  organic  law.  But  the  legis- 
lature have  no  power  to  determine  finally  upon  the  extent  of  their  authority 
over  private  rights.  That  is  a  power  in  its  nature  essentially  judicial,  which 
they  are  by  article  30  of  the  declaration  of  rights  expressly  forbidden  to  exer- 
cise. The  question  whether  a  statute  in  a  particular  instance  exceeds  the  just 
limits  pre^ribed  by  the  constitution  must  be  determined  by  the  judiciary.  In 
no  other  way  can  the  rights  of  the  citizen  be  protected,  when  they  are  invaded 
by  legislative  acts  which  go  beyond  the  limitations  imposed  by  the  constitu- 
tion." 

The  opinion  proceeds  to  discuss  the  particular  case  much  further  with  great 
clearness,  but  I  deem  this  sufficient  for  our  use. 

What  can.be  more  conclusive  than  this?  The  reasoning  is  clear  and 
cogent.  I  cannot  permit  myself  to  supppse  that  our  supreme  court  has,  in 
any  instance,  confounded  the  giving  of  the  legislative  consent  to  the  taking 
of  private  property,  or  a  legislative  declaration  that  an  exigency  exists  for 
taking  private  property  for  "public  use,"  is  synonymous  or  co-extensive  with 
that  absolutism  claimed  for  the  legislative  branch  to  declare  in  aU  cases  what 
are  "  public  uses,"  without  regard  to  truth. 

A  blind  acquiescence  of  our  judges,  to  whom  alone  are  entrusted  the  powers 
of  preserving  the  guarantees  of  the  constitution  and  protecting  the  rights  of 
eitisens  from  legislative  invasion,  in  a  total  disregard  gf  our  "  bill  ofrighu** 
is  not,  with  me,  a  supposable  case. 

For  these  reasons,  I  concur  with  Judge  Lindley  in  retaining  the  second 

subdivision  of  section  1241  of  his  work  on  "  Eminent  Domain,''  and  urge  the 

adoption  thereof  by  the  legislature. 

JOHN  C.  BURCH, 

Commissioner. 


NOTE  BY  COMMISSIONER  LINDLEY. 

Eminent  domain  goes  to  press  with  incorporated  amendments  of  commis- 
sioner Barch,  and  an  alternate  title  by  commissioner  Haymond.  I  have  not 
been  able  to  give  the  desirable  consideration  to  the  subject  since  their  discus- 
sion and  proposed  amendments.  Upon  cursory  examination,  I  see  no  objec- 
tions to  the  several  amendments  proposed  by  commissioner  Burch,  and  there- 
fore concur,  t  do  not  approve  of^the  printing,  in  the  middle  of  this  volume, 
separate  plans,  reports  and  notes,  by  the  respective  commissioners,  but  I  can- 
not, by  vote,  refuse  to  permit  a  co-commissioner  to  write  and  print  what  he 
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deems  proper  about  anj  law  prepared  by  me,  upon  which  we  fail  to  agree. 

Thia  aabject — this  controversy — should  have  been  postponed  for  farther  eon- 

sideration  and  submitted  to  the  legislatare  by  itself  as  a  single  measure. 

Should  I  deem  it  useful,  I  will  give  a  brief  history  of  the  title  and  the  reenlts 

of  my  oonsideration  of  the  subject  (amendments  and  dissenting  chapter),  in 

an  appendix  to  this  ▼olnme,  or  in  a  report  to  the  legislature,  or  in  some  other 

proper  mode. 

CHAS.  LINDLEY, 

Commissioner. 


TITLE   VIII. 


Manner  of 

commencing 

proceedings 

relatiye  to 

escheated 

estates. 


OF  ESCHEATED  ESTATES. 

Sbctiok  1269.  Manner  of  commencing  proceedings  relative  to  escheated 

estates. 

1270.  Reoeiver  of  rents  and  profits  may  be  appointed.   ^ 

1271.  Appearance,  pleadings  and  trial. 

1 272.  Proceedings  by  persons  claiming  escheated  estates. 

Sec.  1269.  When  the  attorney-general  is  informed  that 
any  real  estate  has  escheated  to  this  state,  he  must  file  an 
information  in  behalf  of  the  state,  in  the  district  coart  of 
the  judicial  district  in  which  such  estate,  or  any  part 
thereof,  is  situated,  setting  forth  a  description  of  the 
estate,  the  name  of  the  person  last  seized,  the  name  of  the 
occupant  and  person  claiming  such  estate,  if  known,  and 
the  facts  and  circumstances  in  consequence  of  which  the 
estate  is  claimed,  to  have  escheated,  with  an  allegation 
that,  by  reason  thereof,  the  state  of  California  has  right 
by  law  to  such  estate.  Upon  such  information,  a  sum- 
mons must  issue  to  such  person,  requiring  him  to  appear 
and  answer  the  information  within  the  time  allowed  by 
law  in  civil  actions;  and  the  court  must  make  an  order, 
setting  forth  briefly  the  contents  of  the  information,  and 
requiring  all  persons  interested  in  the  estate  to  appear 
and  show  cause,  if  any  they  have,  within  forty  days  from 
the  date  of  the  order,  why  the  same  should  not  vest  in 
this  state;  which  order  must  be  published  at  least  one 
month  from  the  date  thereof,  in  a  newspaper  published  in 
the  district,  if  one  be  published  therein,  and  in  case  no 
newspaper  is  published  in  the  district,  in  some  other 
newspaper  in  this  state.  * 

Statotee  of  1852,  p.  103. 


OP  CALIFORNIA,  317 

Sbo.  1270.    The  ooart,  upon  the  information  being  filed  seceiyerof 
and  npon  the  application  of  the  attorney-general,  either  profiumsy 
before  or  after  answer,  upon  notice  to  the  party  claiming      ^ 
Bach  estate,  if  known,  may,  upon  saffioient  c^ase  therefor 
being  shown,  appoint  a  receiver  to  take  charge  and  re- 
ceive the  rents  and  profits  of  the  same  until  the  title  to 
snch  real  estate  is  finally  settled. 

statutes  of  1856,  p.  222. 

Seo.  1271.  All  persons  named  in  the  information  may  Appearance, 
appear  and  answer,  and  may  traverse  or  deny  the  LuitzSS! 
facts  stated  in  the  information,  the  title  of  the  state 
to  lands  and  tenements  therein  mentioned,  at  any  time 
before  the  time  for  answering  expires;  and  any  other 
person  claiming  an  interest  in  such  estate  may  appear 
and  be  made  a  defendant,  and  by  motion  for  that  purpose, 
in  open  court,  within  the  time  allowed  for  answering ; 
and  if  no  person  appears  and  answers  within  the  time, 
then  judgment  must  be  rendered  that  the  state  be 
seized  of  the  lands  and  tenements  in  such  information 
claimed.  But  if  any  person  appear  and  deny  the  title  set 
up  by  the  state,  or  traverse  any  material  fact  set  forth  in 
the  information,  the  issue  of  fact  must  be  tried  as  issues 
of  fact  are  tried  in  civil  actions.  If,  after  the  issues  are 
tried,  it  appears  fVom  the  facts  found  or  admitted,  that  • 

the  state  has  good  title  to  the  land  and  tenements  in  the 
information  mentioned,  or  any  part  thereof,  judgment 
must  be  rendered  that  the  state  be  seized  thereof,  and 
recover  costs  of  suit  against  the  defendants. 

StfttatM  of  1862,  p.  103. 

Seo.  1272.    Within  twenty  years  after  judgment  in  any  Proceedings 
proceeding  had  under  this  title,  a  person  not  a  party  or  c2kSSiS^'^ 
privy  to  such  proceeding  may  file  a  petition  in  the  district  SS^I^Ii!^ 
court  of  the  county  of  Sacramento,  showing  his  claim  or 
right  to  the  property  or  the  proceeds  thereof.    A  copy  of 
such  petition  must  be  served  on  the  attorney-general  at 
least  twenty  days  before  the  hearing  of  the  petition,  who 
must  answer  the  same;  and  the  court  thereupon  must  try 
the  issue  as  issues  are  tried  in  civil  actions,  and  if  it  be 
determined  that  such  person  is  entitled  to  the  property  or 
the  proceeds  thereof,  it  must  order  the  property,  if  it  has 
not  been  sold,  to  be  delivered  to  him,  or  if  it  has  been  sold 
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and  the  proceeds  paid  into  the  state  treasary,  then  it 
rnust  order  the  controller  to  draw  his  warrant  en  the 
treasury  for  the  payment  of  the  Bame,t)at  without  interest 
or  cost  to  the  state,  a  copy  of  which  order,  under  the  seal 
of  the  court,  shall  be  a  sufficient  voucher  for  dniwing  sach 
warrant.  All  persons  who  fail  to  appear  and  file  their 
petitions  within  the  time  limited,  are  forever  barred,  sav- 
ing, however,  to  infants,  married  women  and  persons  of 
unsoand  mind,  or  persons  beyond  the  limits  of  the  United 
States,  the  right  to  appear  and  file  their  petitions  at  any 
time  within  five  years  after  their  respective  disabilities 
cease. 

Statutes  of  1870,  p.  72. 


TITLE  IX. 


JnriBdictlon. 


Application 
for  change  of 
name,  how 
made. 


OF  CHANGS  OF  NAMES. 

Skotxon  1275.  JnrisdictioD. 

1276.  Application  for  ehange  of  namo,  how  made. 

1277.  PubUcation  of  petition  for. 

1278.  Hearing  of  appUeation  and  remonstranco. 

Seo.  1275.  Applications  for  change  of  names  must  be 
heard  and  determined  by  the  county  courts. 

Sxo.  1276.  All  applications  for  change  of  names  mast 
be  made  to  the  county  court  of  the  county  where  the 
person  whose  name  is  proposed  to  be  changed  resides, 
by  petition,  signed  by  such  person;  and  if  such  person 
is  under  twenty-one  years  of  age,  if  a  male,  and  under 
the  age  of  eighteen  years,  if  a  female,  by  one  of  the 
parents,  if  living;  or  if  both  be  dead,  then  by  the  guar- 
dian; and  if  there  bo  no  guardian,  then  by  some  near  rela* 
tive  or  friend.  The  petition  must  specify  the  place  of 
birth  and  residence  of  such  person,  his  or  her  present 
name,  the  name  proposed  and  the  reason  for  such  change 
of  name,  and  must,  if  the  father  of  such  person  be  not 
living,  name,  as  far  as  known  to  the  petitioner,  the  near 
relatives  of  such  person  and  their  place  of  residence. 

PnbiicaUon        Sbo.  1277.    A  copy  of  such  petition  must  be  published 
far.  for  four  successive  weeks,  in  some  newspaper  printed  in 
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the  coanty,  if  a  newspaper  be  printed  therein,  but  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  such  peti- 
tion must  be  posted  at  three  of  the  m(9Bt  public  places  in 
the  county  for  a  like  period,  and  proofs  must  be  made  of 
sach  publication  before  the  petition  can  be  considered. 

Sec.  1278.    Such  application   must  be  heard  at  such  Hearing  of 

,  •  ji       •  .  application 

time  during  term  as  the  court  may  appoint,  and  objec-  atiuromon- 
ttons  may  be  filed  by  any  person  who  can  in  such 
objections  show  to  the  court  good  reason  against  such 
change  of  name.  On  the  hearing  the  court  may  exam- 
ine, upon  oath,  any  of  the  petitioners,  remonstrants  or 
other  persons,  touching  the  application,  and  may  make 
an  order  changing  the  name-  or  dismissing  the  applica- 
tion, as  to  the  court  may  seem  right  and  prope% 


Btranc«. 


TITLE  X. 

OP  ARBITRATIONS.  * 

Skction  128U  What  may  be  submitted  to  arbitration,  and  when. 

1282.  SubmiBsion  to  arbitration  to  be  in  writing. 

1283.  Submission  maj  be  entered  as  an  order  of  the  court.    Revo- 

eation. 

1284.  Powers  of  arbitrators. 

1285.  Majority  of  arbitrators  may  determine  any  question.    They 

must  be  sworn. 

1286.  Award  to  be  in  writing.    When  judgment  to  be  entered. 

1287.  Award  may  be  yacated  in  certain  oases. 

1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the  judgment 

entered  before  motion. 

1290.  If  submission  be  revoked  and  an  action  brought,  what  to  be 

recovered. 

Sec.  1281.    (§880.)  Persons  capable  of  contracting  may  whatmaybe 
submit  to  arbitration  any  controversy  which  might  be  the  ^buration)^ 
subject  of  a  civil  action  between  them,  except  a  question  ^  ^  ^' 
of  title  to  real  property  in  fee  or  for  life.    This  qualifica- 
tion does  not  include  questions  relating  merely'  to  the 
partition  of  boundaries  or  real  property. 

Seo.  1282.    (§  881.)  The  submission  to  arbitration  must  toSHS? 
be  in  writing,  and  may  be  to  one  or  more  persons.  ^ting.^  ^ 
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Submiflsioii 
may  be  en- 
torod  a4  an 
order  of  the 
court. 


KeTocation. 


Powers  of 
arbitrators. 


Minority  of 
arbitrators 
may  doter- 
m-ne  any 
qneation. 
Thoy  must 
be  sworn. 


Award  to  be 
in  writing. 


Whan  Judg- 
ment to  be 
entered. 


Sxo.  1283.  (§  382.)  It  may  be  stipulated  in  the  sabmis- 
Bion,  that  it  be  entered  as  an  order  of  the  county  coart, 
or  of  the  district  (K^urt,  for  which  purpose  it  must  be  filed 
with  the  clerk  of  the  county  where  the  parties,  or  one  of 
them,  reside.  The  clerk  must  thereupon  enter  in  his 
register  of  actions  a  note  of  the  submission,  with  the 
Dames  of  the  parties,  the  names  of  the  arbitrators,  the 
date  of  the  submission,  when  filed,  and  the  time  limited 
by  the  submission,  if  any,  within  which  the  award  must 
be  made.  When  so  entered,  the  submission  cannot  be 
revoked  without  the  consent  of  both  parties.  The  arbi- 
trators may  be  compelled  by  the  court  to  make  an  award, 
and  the  award  may  be  enforced  by  the  court  in  the  same 
manner  as  a  judgment.  If  the  submission  is  not  made  an 
order  of  t^e  court,  it  may  be  revoked  at  any  time  before 
the  award  is  made. 

Seo.  1284.  (§  383.)  Arbitrators  have  power  to  appoint 
a  time  and  place  for  hearing,  to  adjourn  from  time  to  time, 
to  administer  oaths  to  witnesses,  to  hear  the  allegations 
and  evidence  of  the  parties  and  to^make  an  award  thereon. 

t 

Sec.  1285.  (§  384.)  All  the  arbitrators  must  meet  and 
act  together  during  the  investigation;  but  when  met, a 
majority  may  determine  any  question.  Before  acting, 
they  must  be  sworn  before  an  officer  authorized  to  admin- 
ister oaths,  faithfully  and  fairly  to  hear  and  examine  the 
allegations  and  evidence  of  the  parties  in  relation  to  the 
matters  in  controversy,  and  to  make  a  just  award  accord- 
ing to  their  understanding. 

Seo.  1286.  (§  385.)  The  award  must  be  in  writing, 
signed  by  the  arbitrators,  or  a  majority  of  them,  and  de- 
livered to  the  parties.  When  the  submission  is  made  an 
order  of  the  court,  the  award  must  be  filed  with  the 
clerk,  and  a  note  thereof  made  in  his  register.  After  the 
expiration  of  five  days  from  the  filing  of  the  award,  upon 
the  application  of  a  party,  and  on  filing  an  affidavit, 
showing  that  notice  of  filing  the  award  has  been  served 
on  the  adverse  party  or  his  attorney,  at  least  four  days 
prior  to  such  application,  and  that  no  order  staying  the 
entry  of  judgment  has  been  served,  the  award  must  be 
entered  by  the  clerk  in  the  judgment  book,  and  there- 
upon has  the  effect  of  a  judgment. 
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Sec.  1287.    (§886.)  The  coart,  on  motion,  may  vacate  Awarimay 
the  award  upon  either  of  the  following  grounds, and  may  certain< 
order  a  new  bearing  before  the  same  arbitrators,  or  not, 
in  its  discretion : 

1.  That  it  was  procured  by  corruption  or  fraud. 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or 
oonnmitted  gross  error  in  refusing,  on  cause  shown,  to 
poBtpone  the  hearing,  or  in  refusing  to  hoar  pertinent 
evidence,  or  otherwise  acted  improperly,  in  a  manner  by 
which  the  rights  of  the  party  were  prejudiced. 

3.  That  the  arbitrators  exceeded  their  powers  in  mak- 
ing their  award;  or  that  they  refused,  or  improperly 
omitted,  to  consider  a  part  of  the  matters  submitted  to 
thorn;  or  that  the  award  is  indefinite,  or  cannot  be  per- 
formed. 

Sec.  1288.     (§387.)  The  court  may,  on  motion,  modify  Court  may, 
or  correct  the  award,  whore  it  appears —  modiiyor' 

1.  That  there  was  a  miscalculation  in   figures  upon   award. 
which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  property  therein. 

2.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts,  and 
does  not  affect  the  decision  on  the  matters  submitted. 

3.  When  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  been  a  verdict,  or  the  imper- 
fection disregarded. 

Sec  1289.     (§888.)  The  decision  upon  the  motion  is  Deciaion,  on 
subject  to  appeal  in  the  same  manner  as  an  order  which  j!^tto^p?eia 
is  subject  to  appeal  in  a  civil  action;  but  the  judgment  jud^ent^ 
entered  before  a  motion  made  cannot  be  subject  to  appeal.  ^^ motion. 

Sbo.  1290.     (§  889.)  If  a  submission  to  arbitration  be  ifmbmimon 

revoked,  and  an  action  be  brought  therefor,  the  amount  to  andanaction 

be  recovered  can  only  be  the  costs  and  damages  sustained  what  to  be 
in  preparing  for  and  attending  the  arbitration. 
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TITLE   XI. 

OF  PROCEEDINGS  IS  PROBATE  COURTS. 

P 

Chapter    I.  O/jurisdiction. 

II.   0/  the  probate  of  wUU, 
III.   Of  executors  and  odminiMtratorM^  their  leUen, 

honds^  removah  and  8uspen$ion$, 
lY.   0/  the  inventory  and  coUeetion  of  the  effectM  of 
decedents, 
V.   Of  the  provitions  for  support  of  family^  and  of 

the  homestead, 
YI.   Of  claims  against  the  estate. 
TW.   Of  sales  and  conveyance  of  property  to  decedents. 
YIII.   Of  the  powers  and  duties  of  executors  and  ad- 
ministrators,  and  of  the  management  of  estates, 
IX.   Of  the  conveyance  of  real  estate  hy  executors  and 
administrators  in  certain  cases, 
X.   Of  accounts  rendered  hy  eocecutors  and  admtnis- 

tratorSj  and  of  the  payment  of  debts. 
XI.   Of  the  partition^  distribution  and  fnal  settlement 
%  ofestcUes, 

XII.   Of  orders,  decrees^  process,  minutes,  records  and 

appeals, 
XIII.   Of  public  administrator. 
XIY.  Of  guardian  and  ward. 


CHAPTEJB  I. 

OF  JURISDIOTION. 


SKOnoM  1294.  JariBdictioik  of  probate  court  over  the  estate,  when  ezeroised. 
1296.  When  jarisdietion  decided  by  flnt  application. 

jariMiietioa       Sso.  1294.    (§  2.)  Wills  most  be  prov#d,  and  letters  tes- 

ooartoyer      tamentsry  Or  of  administration  granted — 

whenexer-        1.  In  the  countv  of  which  the  decedent  was  a  resident 

at  the  time  of  his  death,  in  whatever  place  he  may  have 

died. 
2.  In  the  county  in  which  the  decedent  may  have  died, 

leaving  estate  therein,  he  not  being  a  resident  of  the  state. 
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3.  Id  the  coanty  in  which  any  part  of  the  estate  may 
he,  the  decedent  having  died  out  of  the  state  and  not  a 
resident  thereof  at  the  time  of  his  death. 

4.  Id  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  state  and  not 
leaving  estate  in  the  coanty  in  which  he  died. 

5.  Id  all  other  cases,  in  the  coanty  where  application 
for  letters  shall  first  be  made. 

StatatM  of  1851,  p.  448,  i  2 ;  1861,  p.  628. 

NoTB. — The  flrat  sabdivision  has  been  made  to  conform  to 
the  deouion  in  the  oaaes  of  Beokett  vs.  Selorer  (7  Cal.  315); 
Abel  Ts.  Love  (17  CaL  233). 

Sec.  1295.     (§3.)  When  the  estate  of  the  decedent  is  in  whcnjnris- 
more  than  one  coanty,  he  having  died  oat  of  the  state,  dd^byont 
and  not  having  been  a  resident  thereof  at  the  time  of  his  *pp^*^*®"- 
death,  or  being  sach  non-resident  and  dying  within  the 
state  and  not  leaving  estate  in  the  coanty  where  he  died, 
the  probate  coart  of  that  coanty  in  which  application  is 
first  made  for  letters  testamentary  or  of  administration, 
has  exclusive  jurisdiction  of  the  settlement  of  the  estate. 

Statates  of  1851,  p.  448,  J  3  ;  1864,  p.  867,  2  2. 


CHAPTBB  II. 

or  THE  PROBATE  OF  WILLS. 
Abticlb    I.  PannoH,  moticb  avd  proof. 

n.    CONTBSTlNe  PROBATB   OF  WILL. 
III.  PboBATB  or  rORBIGN  itillb. 
rV.    CoMTBgTING   WILL  APTBB  PBOBATB. 

V.  Pbobatb  or  lost  ob  dbstbotbo  will. 
VI.  Pbobatb  or  BrNouPATiTB  wills. 


ARTICLE  I. 

PETITION,  NOTICE  AND  PROOF. 

Section  1208.  Castodian  of  will  to  deliver  same,  to  whonL    Penalty. 

1299.  Who  may  petition  for  probate  of  will. 

1300.  Contents  of  petition. 

1301.  When  oxeoutor  forfeits  right  to  letters. 

1302.  Will  to  aooompanj  petition,  or  its  presentation  prayed  for 

and  how  enforoed. 
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SxcTiON  1303.  Notice  of  petition  for  probftte,  how  giyen. 

1304.  Heirs  and  named  executors  to  be  notified,  how. 

1306.  Petition  may  be  presented  to  judge  at  chambers,  and  what 

Judge  may  do. 
13U6.  Hearing  proof  of  will  after  proof  of  service  of  notice. 

1307.  Who  may  appear  and  contest  the  will. 

1308.  Probate,  when  no  contest 

Custodian  Seo.  1298.     (§  4.)   Bvery  custodian   of  a   will,   within 

dcUTcrBamo.  thirty  days  after  receipt  of  information  that  the  maker 
thereof  is  dead,  must  deliver  the  same  to  the  probate  coart 
having  jurisdiction  of  the  estate,  or  to  the  executor  named 
therein.  A  failure  to  comply  with  the  provisions  of  this 
section  makes  the  person  failing  responsible  for  all  dama- 
ges sustained  by  any  one  injured  thereby. 

Statutes  of  1851,  p.  449,  J  4. 

Sko.  1299.  (§§  5,  9.)  Any  executor,  devisee  or  legatee 
named  in  any  will,  or  any  other  person  interested  in  the 
estate,  may,  at  any  time  after  the  death  of  the  testator, 
petition  the  court  having  jurisdiction  to  have  the  will 
proved,  whether  the  same  be  in  writing,  in  his  possession 
or  not,  or  is  lost  or  destroyed,  or  beyond  the  jurisdiction 
of  the  state,  or  a  nuncupative  will. 

N.  T.  C.  0.  Tol.  8,  {  3,  Ap.  D,  p.  zxiii ;  Statutes  of  1851, 

p.  449, ;;  6,  9. 

Seo.  1300.  (§  6.)  A  petition  for  the  probate  of  a  will 
must  show — 

1.  The  jurisdictional  facts. 

2.  Whether  the  person  named  as  executor  consents  to 
act,  or  renounces  his  right  to  letters  testamentary. 

3.  The  names,  ages  and  residence  of  the  heirs  and  de- 
visees of  the  decedent. 

4.  The  probable  value  and  character  of  the  property  of 
the  estate. 

5.  The  name  of  the  person  for  whom  letters  testamen- 
tary are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdictional 
facts  actually  existing  shall  make  void  the  probate  of  a 
will. 

statutes  of  1851,  p.  449,  J  6 ;  1861,  p.  628,  J  6. 

whcnezecQ.  Sso.  1301.  (§  5.)  If  the  porsou  named  in  a  will  as 
Hgiffito***  executor,  for  thirty  days  after  he  has  knowledge  of  the 
letteni.         death  of  the  testator,  and  that  he  is  named  as  executor, 


Contents  of 
petition. 
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fails  to  petition  the  proper  court  for  the  probate  of  the 
will  and  that  letters  testamentary  be  issued  to  him,  he  has 
renounced  his  right  to  letters,  and  the  court  may  appoint 
any  other  competent  person. 

Statutes  of  1851,  p.  440,  J  5. 

S«o.  1302.     (§§10,  U.)  Every  petition  for  the  probate  wmto 
of  a  will  mu0t  be  accompanied  with  the  will,  or  a  precipe  petition,  or 
for  A  aubpcsna  duces  te  cum  to  be  issued  to  the  custodian  tkwpnred 
thereof,  or  contain  all  information  concerning  the  same  in  enforced. 
the  possession  of  the  petitioner,  and  ask  and  receive  such 
order  relative  thereto  as  will  enable  the  court  to  obtain 
possession  of  all  the  facts  concerning  the  same ;  and  the 
court  by  its  order  may  compel  the  proauction  of  the  will, 
the  attendance  of  all  requisite  witnesses  and  enforce  dis- 
closures concerning  the  same.     A  failure  by  the  custodian 
of,  or  witnesses  to  any  will,  to  comply  with  the  order  of 
the  court,  subjects  such  person  to  imprisonment  in  the 
county  jail  until  compliance  therewith. 

Statutes  of  1851,  p.  449,  H  10,  11. 

Seo.  1803.     (§§13,  16.)  When  the  petition  is  filed  and  Noticeof 

^^^       '         ^  '^  petition  for 

the  will  produced,  the  probate  judge  must  fix  a  day  for  pi-obete,how 

hearing  the  petition,  not  less  than  ten  nor  more  than   m.  s. 

thirty  days  from  the  production  of  the  will.    Notice  of 

the  hearing  shall  be  given  by  the  clerk  of  the  court,  by 

publishing  the  same  in  a  newspaper  of  the  county;  if  there 

be  none,  then  by  three  written  or  printed  notices  posted 

at  three  of  the  most  public  places  in  the  county.    If  the 

notice  is  published  in  a  weekly  newspaper,  it  must  appear 

therein  on  at  least  three  different  days  of  publication,  and 

if  in  a  newspaper  published  oftener  than  once  a  week,  it 

shall  be  so  published  that  there  must  be  at  least  ten  days 

from  the  first  to  the  last  day  of  publication,  both  the  first 

and  the  last  day  being  included.    If  the  notice  is  by 

posting,  it  must  be  given  at  least  ten  days  before  the 

hearing. 

Statutes  of  1851,  p.  449,  {J  13, 16  ;  1861,  p.  620,  {  5  amends 
i  13, 16  ;  1865-6,  p.  765,  i  1. 

Sko.  1304.    (§§14,15.)  The  heirs  of  the  testator,  resi-  HeinAnd' 

named  exec- 

dent  in  the  county  or  state,  must  have  written  or  printed  ntoretobe 

•'  '^  notified,  liow 

notice  of  the  time  fixed  for  the  probate  of  the  will,  ad- 
dressed  to  them  and  placed  in  the  post-ofiSce  by  the  peti- 
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tioner,  at  the  date  of  the  first  f^abllcation  ;  the  notice  mast 
be  issued  by  the  clerk,  over  his  official  seal.  Proof  of 
mailiDg  the  notice  must  be  raddo  at  the  hearing ;  the  same 
notice  and  proof  of  service  thereof  on  the  person  named 
as  executor  must  be  made,  if  he  be  not  the  petitioner; 
also,  on  any  person  named  as  co-executor,  not  petitioning. 

Statates  of  1851,  p.  450,  H  14, 15. 

Note. — This  omits  aetnal  personal  serrice,  as  a  matter  of 
economy.    PubUshed  notice  mailed  to  each  is  eaffioient. 

Seo.  1305.  (§  12.)  The  probate  judge  may,  out  of  term 
time  or  at  chambers,  receive  petitions  for  the  probate  of 
wills,  and  make  and  issue  all  necessary  orders  and  writs 
to  enforce  the  production  of  wills  and  the  attendance  of 
witnesses,  and  may  appoint  special  terms  of  his  court  for 
hearing  the  petitions,  trials  of  issuen,  and  admitting  wills 
to  probate. 

Statutes  of  1851,  p.  448,  {  12 ;  1861,  p.  620,  J  ^- 

Sec.  1306.-  (§17.)  At  the  time  appointed  for,  or  to 
which  the  hearing  may  have  been  postponed,  the  court 
must  require  proof,  by  ajffidavit,  that  the  notices  herein- 
before required  have  been  personally  served  or  mailed  and 
published,  which  being  made,  the  court  must  hear  testi- 
mony in  proof  of  the  will.  If  such  notice  is  not  proved 
to  have  been  given,  or  if  from  any  other  cause  it  is  neces- 
sary, the  hearing  may  be  postponed  to  a  day  certain,  and 
notice  to  absentees  given  thereof,  as  original  notice  is 
required  to  be  given.  Parties  interested  being  in  court  is 
a  waiver  of  notice. 

Statutes  of  1851,  p.  450,  {  17;  1861,  p.  620,  J  7. 

Sec.  1307.  (§18.)  Any  person  interested  may  apneas 
and  contest  the  will.  Devisees,  legatees,  heirs  or  creditors 
of  an  estate  may  contest  the  will  through  their  guardians, 
or  attorneys  appointed  by  themselves,  or  by  the  court, 
for  that  purpose;  but  a  contest  made  by  an  attorney 
appointed  by  the  court  does  not  bar  a  contest  after  pro- 
bate, by  the  party  so  represented,  if  commenced  within 
the  time  provided  in  article  two  of  this  chapter;  nor  does 
the  non-appointment  of  an  attorney  by  the  court  of  itself 
invalidate  the  probate  of  a  will,  unless  the  party  complain- 
ing thereof  is  actually  damaged  thereby. 

Statutes  of  1851,  p.  450,  }  18  ;  1861,  p.  630,  {  8. 
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Seo.  1808.    (§  19.)  If  no  person  appears  to  contest  the  Probate, 
probate  of  a  wilU  the  court  may  admit  it  to  probate  on  contest. 
the  testimoDj  of  one  of  the  subscribing  witnesses  only, 
if  he  testifies  that  the  will  was  executed  in  all  particulars 
as  required  by  law,  and  ti^at  the  testator  was  of  sound 
mind  at  the  time  of  its  execution. 

Btatateaof  18(1,  p.  450,  i  19. 


ARTICLE  11. 
CONTESTING  PROBATE   OP  WILLS. 

Sbotioh  1312.  Contestant  to  file  grounds  of  contest  and  petitioner  to  reply. 

1313.  How  jury  obtained  and  trial  bad. 

1314.  Verdict  of  tbejnry.    Judgment.    Appeal. 

1316.  Witnesses,  wbo  and  bow  many  to  be  examined.    Proof  of 
bandwriting  admitted,  wben. 

1316.  Testimony  reduced  to  writing  for  Aituro  evidence. 

1317.  If  proved,  certificate  to  be  attached. 

1318.  Will  and  proof  to  be  filed  and  recorded. 

Sec.  1312.    (§  20.)  If  any  one  appears  to  contest  the  contMtantto 

•It     I  ni.  t         n  ..  1        file  groaodt 

Will,  he  must  file  written  grounds  of  opposition  to  the  or  contest 

«^,         «,  t.^.  «  •"*  petition- 

probate  thereof,  and  serve  a  copy  on  the  petitioner  and  er  to  reply. 

other  residents  of  the  county  interested  in  the  estate,  any 

one  or  more  of  whom  may  demur  thereto  upon  any  of  the 

grounds  of  demurrer  provided  for  in  part  two,  title  six, 

chapter  three,  of  this  code.     If  the  demurrer  is  sustained, 

the  court  must  allow  the  contestant  a  reasonable  time,  not 

exceeding  ten  days,  within  which  to  amend  his  written 

opposition.    If  the  demurrer  is  overruled,  the  petitioner 

and  others  interested  may  jointly  or  separately  answer 

the  contestant's  grounds,  traversing  or  otherwise  ooviat- 

ing  or  avoiding  the  objections.    Any  issues  of  fact  thus 

raised,  involving — 

1.  The  competency  of  the  decedent  to  make  a  last  will 
and  testament* 

2.  The  execation  of  the  will  by  the  decedent  under 
restraint,  undue  influence  or  fraudulent  representations. 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses;  or, 

4.  Any  other  substantial  grounds  affecting  the  validity 
of  the  will- 
Must,  on  request  of  either  party  in  writing  (filed  three 
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days  prior  to  the  day  set  for  the  hearing),  be  tried  by  a 
jary.  If  do  jury  is  demanded,  the  coart  mast  try  and 
determine  the  issues  joined.  On  the  trial,  the  contestant 
is  plaintiff  and  the  petitioner  is  defendant. 

Statutes  of  1861,  p.^SO,  §  20  ;  1861,  p.  628,  {  9;  1867-8, 
p.  628,  i  1. 

Note. — The  only  material  change  here  made  is  in  provid- 
ing a  more  formal  method  of  making  op  the  issues  of  fact  to 
be  tried.  We  have  dot  observed  that  in  any  other  state  'the 
course  here  adopted  is  pursued ;  but  in  view  of  the  decision 
of  the  supreme  court  in  the  Broderiek  wUI  case  (State  vs. 
McGlynn,  20  Cal.  233)  and  the  great  value  of  estates  some- 
times involved  in  the  probate  of  wills,  it  is  certainly  wise 
and  eminently  proper  that  the  issues  should  be  carefully  and 
pertinently  made.  We  here  make  the  contestant  the  plain- 
tiff. Judge  Currey,  of  the  former  commission,  went  as  far 
as  demurrer ;  we  have  gone  further,  and  require  an  answer. 

Seo.  1313.  (§  20.)  When  a  jury  is  demanded,  the  pro- 
bate court  must  impanel  a  jury  to  try  the  case,  in  the 
manner  provided  for  summoning  and  impanelling  trial 
juries  in  courts  of  record,  and  the  trial  must  be  con- 
ducted in  accordance  with  the  provisions  of  part  two, 
title  eight,  chapter  four,  of  this  code.  A  trial  by  the 
court  must  be  conducted  as  provided  in  part  two,  title 
eight,  chapter  five,  of  this  code. 

Statutes  of  1861,  p.  450,  {  20 ;  1867-8,  p.  628,  {  1. 

Sec-  1314.  (§§  20,28.)  The  jury,  after  hearing  the 
case,  must  return  a  special  verdict  npon  the  issues  submit- 
ted to  them  by  the  court;  upon  which  the  judgment  of 
the  court  must  be  rendered,  either  admitting  the  will  to 
probate  or  rejecting  it.  In  either  case,  the  proofs  of  the 
subscribing  witnesses  must  be  reduced  to  writing,  and  an 
order  of  the  court  admitting  the  will  to  probate  made, 
and  the  will  and  proofs  recorded.  Motions  for  new  trials 
may  be  made,  heard  and  determined,  and  appeals  taken 
from  orders  made  thereon,  in  the  manner  provided  in 
this  code  for  civil  actions. 

SUtutes  of  1851,  p.  450,  H  20,  23 ;  1861,  p.  630,  {  9. 

NoTB. — The  provision  regarding  costs  is  omitted,  it  being 
provided  for  in  sections  1022-4. 

WitniMfiei,  Sec.  1315.  (§§  21, 22.)  If  the  will  is  contested,  all  the 
manytobe^  Subscribing  witnesses  who  are  present  in  the  county,  and 
exAmined.      ^^^  ^^^  ^^  sound  mind,  most  be  produced  and  examined, 


Verfict  of 
the  Jury. 

Judgment. 


Appeal 
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and  the  death,  absence  or  iosanity  of  any  of  them  must 
be  satisfactorily  shown  to  tho  court.  If  none  of  the 
Habficribing  witnesses  reside  in  the  county  at  the  time 
appointed  for  proving  the  will,  the  court  may  admit  the 
testimony  of  other  witnesses  to  prove  the  sanity  of  the 
testator  and  the  execution  of  the  will ;  and  as  evidence  Proof  of 
of  the  execution  it  may  admit  proof  of  the  handwriting  admitted, 
of  the  testator  and  of  the  subscribing  witnesses,  or  any 
of  them. 

Statutes  of  1851,  p.  450,  fj  21,  22. 

Sec.    1316.     (§  28.)   The  testimony  of  each   witness,  Testimony 
reduced  to  writing  and  signed   by  him,  shall   be  good  writing fbr 
evidence  in  any  subsequent  contests  concerning  the  va-  denoe. 
lidity  of  the  will,  or  the  sufficiency  of  the  proof  thereof, 
if  the  witness  be  dead,  or  has  permanentl}"^  removed  from 
this  state. 

statutes  of  1851,  p.  450,  {  23. 

Sec.  1817.    (§  24.)  If  the  court  is  satisfied,  upon  the  if  proYod, 

^  '^  »      r  certificate  to 

proof  taken  or  from  the  facts  found  by  the  jury,  that  the  be  attached, 
will  was  duly  executed,  and  that  the  testator  at  the  time 
of  its  execution  was  of  sound  and  disposing  mind,  and 
not  acting  under  restraint,  undue  influence  or  fraudulent 
misrepresentation,  a  certificate  of  the  proof  and  the  facts 
found,  signed  by  the  probate  judge  and  attested  by  the 
seal  of  the  court,  must  be  attached  to  the  will. 

Statutes  of  1850,  p.  378  ;  1851,  p.  450,  {  24;   1855,  p. 
132,  {  2. 

Sec.  1318.     (§  25.)   The  will  and  a  certificate  of  the  win  and 

proof  to  be 

proof  thereof,  together  with    all  the  testimony  taken,  fliodand 
must  be  filed  by  the  clerk,  and  recorded  by  him  in  a  book 
to  be  provided  for  tho  purpose. 

StatQtes  of  1851,  p.  451,  {  25. 

KoTB.— Seetion  26  (StoL  1851,  p.  451)  iB  omitted,  it  being 
provided  for  in  part  IV  of  this  oode. 


ARTICLE  III. 
PROBATE   OF  FOREIGN   WILLS. 

Sbctioh  1322.  Wills  provod  in  other  states  to  be  reoorded,  when  and  where. 

1323.  Proceedings  on  the  prodaction  of  a  foreign  will. 

1324.  Ilearing  proofs  of  probate  of  foreign  will. 

42 
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wuiB  prored      Seo.  1822.    (§  27.)  All  wills  duly  proved  and  allowed 
■tatestobe     in  any  other  of  the  United  States,  or  in  any  foreign  coun- 

recorded,  ■         «»  *  »  i     «    .        i  i 

when  and  try  Or  State,  may  be  allowed  and  recorded  m  the  probate 
court  of  any  coanty  in  which  the  testator  shall  have  left 
any  estate,  if  it  has  been  executed  in  conformity  with  the 
laws  of  this  state. 

Btatntes  of  18(1,  p.  451,  }  37  ;  1863,  p.  87,  {  1. 

Proceedings       Seo.  1323.    (§28.)  When  a  copy  of  the  will  and 'the 

on  the  pro-  ^^^         '^  *^«' 

dnetioncf  a  probatc  thereof,  duly  authenticated,  shall  be  produced  by 
the  executor,  or  by  any  other  person  interested  in  the 
will,  with  a  petition  for  letters,  the  same  must  be  filed, 
and  the  court  or  judge  must  appoint  a  time  for  the  hear- 
ing 3  notice  whereof  must  be  given  as  hereiDbefore  pro- 
vided for  an  origiDal  petition  for  the  probate  of  a  will. 

StatatoB  of  1851,  p.  461,  i  28;  1854,  p.  357,  {  3. 


Hearing 
proof  of  pro* 
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Seo.  1324.  (§  29.)  If,  on  the  hearing,  it  appears  that 
the  will  was  executed  in  conformity  with  the  laws  of  this 
state,  and  was  proved  and  allowed  in  conformity  with  the 
laws  of  the  state  or  foreign  country  whence  it  purports 
to  be  authenticated,  and  these  facts  are  duly  authenti- 
cated, the  certified  copy  must  be  allowed  as  the  will  of 
the  decedent,  and  the  original  probate  as  its  proper  pro- 
bate, and  be  here  admitted  to  record  and  have  the  same 
force  and  effect  as  a  will  originally  admitted  to  probate 
in  this  court.  The  certified  copy  shall  also  be  prima  facie 
evidence  of  the  death  of  the  testator. 

StatQtoa  of  1851,  p.  451,  {  29 ;  1854,  p.  358,  {  4. 


ABTICLB  IV. 

CONTESTINO  WILL  AFTER  PROBATE. 

SBOtioir  1827.  Tho  probate  may  be  oontested  within  one  year. 

1328.  Citation  to  be  issued  to  parties  interested. 

1329.  The  hearing  had  on  proof  of  servioe. 

1330.  Petitions  to  revoke  probate  of  will  tried  bj  jury  or  court. 

Jndgment,  what. 

1331.  On  roTooation  of  probate,  powers  of  executor,  etc.,  ceases, 

but  not  liable  for  aets  in  good  faith. 

1332.  Costs  and  expenses,  by  whom  paid. 

1833.  Probate,  when  oonelusire.  One  year  after  remoral  of  disa- 
bility given  to  infants  and  others. 

133*4.  District  court  may  set  aside  wiU,  or  decree  admitting  it  to 
probate,  or  establish  one  lost  or  destroyed. 
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8eo.  1327.    (§  30.)  When  a  will  has  been  admitted  to  The  probate 

-  may  b©  con* 

probate,  any  person  interested  may,  at  any  time  within  t«BU*dwithia 
one  year  after  such  probate,  contest  the  same  or  the  va-  °"*'®"* 
lidity  of  the  will.  For  that  purpose  he  must  file  in  the 
coart  in  which  the  will  was  proved,  a  petition  in  writ- 
ing, containing  his  allegations  against  the  validity  of 
the  will  or  against  the  sufficiency  of  the  proof,  and  pray- 
ing that  the  probate  may  be  revoked. 

Statates  of  1861,  p.  451,  }  30. 

Sbo.  1328.    (§31.)  Upon  the  filing  of  the  petition  a  citation  to 
citation  must  be  issued  to  the  flxecutors  of  the  will,  or  to  topartiM 
the  administrators  with  the  will  annexed,  and  to  all  the  *"*•"•***• 
legatees  mentioned  in  the  will,  residing  in  the  state;  or  to 
their  guardians,  if  any  of  them  are  minors ;  or  their  per- 
sonal representatives,  if  any  of  them  are  dead;  requiring 
them  to  appear  before  the  court  on  some  day  of  a  regular 
term  therein  specified,  to  show  cause  why  the  probate  of 
the  will  should  not  be  revoked. 

BtolatM  of  1861,  p.  461,  i  81. 

Seo.  1329.    (§32.)  At  the  time  appointed  for  showing  The  hearing 
cause,  or  at  any  time  to  which  the  hearing  is  postponed,  ^^iST^ 
personal  service  of  the  citations  having  been  made  upon 
any  persons  named  therein,  the  court  must  proceed  to  try 
the  issues  of  fact  joined  in  the  same  manner  as  in  an 
original  contest  of  a  will. 

StotutM  of  1861,  p.  461,  {  32. 

Sko.  1330.    (§  33.)  In  all  cases  of  petitions  to  revoke  Petmonito 
the  probate  of  a  will,  wherein  the  original  probate  was  baw ^li 
granted  without  a  contest,  on  written  demand  of  either  ^Mart^^^^ 
party,  filed  three  days  prior  to  the  hearing,  a  trial  by  jury  ^*  ®* 
must  be  had  as  in  cases  of  the  contest  of  an  original  peti- 
tion to  admit  a  will  to  probate.      If,  upon  hearing  the  Judgment, 
proofs  of  the  parties,  the  jury  shall  find,  or  if  no  jury  is 
had,  the  court  shall  decide,  that  the  will  is  for  any  reason 
invalid,  or  ths^t  it  is  not  sufficiently  proved  to  be  the  last 
will  of  the  testator,  the  probate  must  be  annulled  and 
revoked.      Appeals  may  be  taken  therefrom  as  herein- 
after provided  for  original  applications. 

SUtutea  of  1861,  p.  461,  j  83. 
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Onreyoca.  Seo.  1381.    (§  84)  IJpoQ  the  revocatioD  being  made, 

tete^powen  the  powors  of  the  execQior  or  administrator  with   the 

etcffceLJ'  will  annexed  mustceaAc;  but  such  executor  or  ad niinis- 

foriu:toia  *  trator  shall  not  be  liable  for  any  act  done  in  good  faith 

good  fidth.  .  J.     xi 

previous  to  the  revocation. 

Statutes  of  1851,  p.  451,  J  84. 


CottSBnd 
oxpeoMe,  bj 
Trhom  paid. 


Probate, 
when  con- 
cluBiTe. 

One  year 
after  remor- 
al  ot  dloabll. 
ity  given  to 
inCauQts  and 
othen. 


DlBtrfct    ' 
oonrt  maj 
■et  aside  wiU 
or  decreo 
admitting  it 
to  probate, 
or  establish 
one  lost  or 
destroyed. 


Seo.  1832.  (§  35.)  The  fees  and  expenses  mast  be  paid 
by  the  party  contesting  the  validity  or  probate  of  the 
will,  if  the  will  or  probate  is  confirmed.  If  the  probate 
is  revoked,  the  costs  must  be  paid  by  the  party  who 
resisted  the  revocation,  of  out  of  the  property  of  the 
decedent,  as  the  court  directs. 

Statutes  of  1851,  p.  452,  2  35;   1861,  p.  530,  j  12. 

Seo.  1338.  (§86.)  If  no  person,  within  one  year  after 
the  probate  of  a  will,  contests  the  same  or  the  valid- 
ity thereof,  the  probate  of  the  will  is  conclusive;  saving 
to  infants,  married  women  and  persons  of  unsound  mind 
a  like  period  of  one  year  after  their  respective  disabilities 
are  removed  within  which  to  petition  for  the  revocation 
of  any  will  in  which  they  are  interested. 

Statutes  of  1851,  p.  452,  {  36. 

Sec.  1834.  The  district  court  may  set  aside  a  will 
obtained  by  fraud  or  undue  influence,  and  may  declare 
any  paper  purporting  to  bo  a  last  will  and  testament  null 
and  void,  on  the  ground  of  fraud  and  forgery;  and  set 
aside  any  order  or  decree  of  a  probate  court  admitting  to 
probate  any  supposed  will,  when  the  same  has  been  ob- 
tained by  fraud,  concealment  or  perjury;  and  may  estab- 
lish a  lost  or  destroyed  will. 

Statutes  of  1862,  p.  27,  }  4. 


ARTICLE  V. 
PROBATE  or  LOST  OR  DESTROTED  WILL. 

SsCTioM  1338.  Proof  of  lost  or  destroyed  will  to  be  taken. 

1339.  Must  have  been  in  existence  at  time  of  death. 
1840.  To  be  certified,  reoorded  and  letters  thoreon  granted. 
1341.  Court  to  restrain  injurious  aets  of  executors  or  administra- 
tors during  proceedings  to  prove  lost  wHI. 
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» 

Skc.  1338.  (§37)  Whenever  any  will  is  lost  or  de-  Prwfofioet 
stroyed,  tbe  probate  court  must  take  proof  of  the  exe-  win  to^ 
eutioD  and  validity  thereof  and  establish  the  same: 
notice  to  all  persons  interested  being  first  given,  as  pre*> 
Bcribed  in  regard  to  proofs  of  wills  in  other  cases.  All 
the  testimony  given  must  be  reduced  to  writing  and 
signed  by  the  witnesses. 

Stetutea  of  1851,  p.  452,  {  37. 

Seo    1339.     (§  38.)  No  will  shall  be  proved  as  a  lost  or  Must  hare 
destroyed  will,  unless  the  same  is  proved  to  have  been  in  utaJiS^' 
existence  at  the  time  of  the  death  of  the  testator,  or  is  **"**®'**~*'* 
shown  to  have  been  fraudulently  destroyed  in  the  life- 
time of  the  testator,  nor  unless  its  provisions  are  clearly 
and  distinctly  proved  by  at  least  two  credible  witnesses. 

Statatea  of  1851,  p.  452,  |  38. 

Sbc.  1340.     (§  39  )  When  a  lost  will  is  established,  the  Tobecerti. 
provisions  thereof  mujst  be  distinctly  stated  and  certified  aDd*fetten 
by  the  probate  judge,  under  his  hand  and  the  seal  of  his  gr^t^. 
court,  and  the  certificate,  together  with  the  testimony 
upon  which  it  is  founded,  must  be  filed  and  recorded  as 
other  wills  are  filed  and  recorded,  and  letters  testamen- 
tary or  of  administration,  with  the  will  annexed,  must  be 
issued  thereon,  in  tne  same  manner  as  upon  wills  pro- 
duced  and  duly  proved. 

Statutes  of  1851,  p.  452,  J  39. 

Sbc.  1341.    (§  40.)  If,  before  or  during  the  pendency  of  conrtto 
an  application  to  prove  a  lost  or  destroyed  will,  letters  of  j5iSlIr»lte 
administration  are  granted  on  the  estate  of  the  testator,  otSSi^? 
or  letters  testamentary  of  any  previous  will  of  the  testator  i™*J^^'. 
are  granted,  the  court  must  restrain  the  administrators  ISJf^ifJ*^* 
or  executors  so  appointed  from  any  acts  or  proceedings 
which  would   be   injurious  to  the  legatees  or  devisees 
claiming  under  the  lost  or  destroyed  will.     » 

Statutes  of  1851,  p.  452,  }  40. 


ARTICLE  VI. 
THE  PROBATE  OP  NUNCUPATIVE  WILLS. 

Sbction  1344.  Nuncupative  wills,  when  and  how  admitted  to  probate. 

1345.  Additional  requirements  in  probate  of  nunoopative  wills. 

1346.  Contests  and  appointments  to  conform  to  proTisions  as  to 

other  wIIIf. 
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NuncupatiTo      Seo.  1344.    (§  8.)  Nuncupative  wills  may  at  any  time, 

wills*  when  .,,.         .  *  n.  t  j 

and  how  withiu  SIX  montos  after  the  testamentary  wordB  are 
probate.  spokeu  by  the  decedent,  be  admitted  to  probate,  on  peti* 
tion  and  notice  as  provided  in  article  two,  chapter  two, 
of  this  title.  The  petition,  in  addition  to  the  jorisdio- 
tional  facts,  must  allege  that  the  testamentary  words  or 
the  substance  thereof  were  reduced  to  writing  within 
thirty  days  after  they  were  spoken,  which  writing  mast 
accompany  the  petition. 

Statutes  of  1850,  p.  178,  2  8. 

Additional         Seo.  1845.     {§  9.)  The  probate  court  must  not  receive 
In  probate  of  or  entertain  a  petition  for  the  probate  of  a  nuncupative 

nnnenpatiTe  ^ 

wiUB.  will,  until  the  lapse  of  fourteen  days  from  the  death  of 

the  testator,  nor  must  such  petition  at  any  time  be  acted 
on  until  the  testamentary  words  are,  or  their  substance 
is,  reduced  to  writing  and  filed  with  the  petition,  nor 
until  the  surviving  husband  or  wife  (if  any),  and  all 
other  persons  resident  in  the  state  or  county,  interested 
in  the  estate,  are  notified  as  hereinbefore  provided. 

Statutes  of  1860,  p.  178,  {  9. 

2ttd*rS)int-       ^*°*   ^^^^-     Contests  of  the  probate  of  nuncupative 
menteto       wills  and  appoiutmcnts  of  executors  and  administrators 

conform  to  *  "^ 

provisioMM  of  the  estate  devised  thereby  must  be  had,  conducted  and 

to  other  wills  ^  ' 

N.  s.  made  as  hereinbefore  provided  in  cases  of  the  probate  of 

written  wills. 


CHAPTER  III. 

OF  EXECUTORS  AND  ADMINISTRATORS,  THEIR  LETTERS,  BONDS, 

REMOVALS  AND  SUSPENSIONS. 

ARTICLB      I.  LbTTBRS  TESTAXENTART  A9D   OF  ADMTXISTRATION,   HOW  AND 
TO  WHOM  IBSirCD. 

II.  Form  of  letters. 
in.  Order  nr  which  letters  are  oraktbd. 

rV.   PsTITIOlf  AND  contest  FOR  LETTERS,  AND  ACTION  THBRBOH. 

V.  Revocation  of  letters  and  procebdinos  therefor. 
VI.  Oaths  and  bonds  of  executors  and  administrators. 
Vn.  Specul  administrators  and  their  powbrs  and  dutibs. 
VIII.  Wills  found  after  letters  of  administration  orantbd. 
IX.  Disqualified  judges  and  transfers  of  administration. 
X.  Rexoyals  and  suspensions  in  certain  cases. 
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ARTICLB  I. 

LETTERS    TESTAMENTARY    AND     OF    ADMINISTRATION,    HOW 

AND   TO   WHOM    ISSUED. 

Sicnov  1349.  To  whom  letters  on  proyed  will  to  issao. 

1350.  Who  are  incompetent  as  executors  or  administrators.    Let* 

ters  with  will  annexed  to  issae,  when. 
1851.  Interested  parties  may  file  objections. 
1352.  Unmarried  woman  execatrix  <^  administratrix  marrying, 

her  authority  oeases.     Married  woman  named  may  be 

executrix  but  not  administratrix. 
1853.  Exeotttor  of  an  exeoutor. 

1354.  Letters  of  administration  durante  minore  ceiat; 

1355.  Acts  of  a  portion  of  executors  valid. 

1856.  Authority  of  administrators  with  will  annexed.     Letters, 
how  issued. 

Seo.  1849.    (§41.)  The  court  admitting  a  will  to  pro-  To  whom 
bate,  afber  the  same  is  proved  and  allowed,  must  issue  proT«d  wiii 
letters  thereon  to  the  persons  named  therein  as  executors 
who  are  competent  to  discharge  the  trust,   who  must 
appear  and  qualify,  unless  objection  is  made  as  provided 
in  section  thirteen  hundred  and  thirty-nine. 

Statutes  of  1851,  p.  452,  }  41. 

Seo.  1350.    (§§  42, 55.)  No  person  is  competent  to  serve  who  ere 
as  executor  who,  at  the  time  the  will  is  admitted  to  pro-  iS'lS^tMs 
bate,  nor  shall  any  person  be  appointed  administrator^  tnton!^' 
who,  at  the  time  of  his  appointment,  is — 

1.  Under  the  age  of  majority. 

2.  Convicted  of  an  infamous  crime. 

8.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence or  want  of  understanding  or  integrity. 

If  the  sole  executor  is,  or  ail  named  as  executors  are,  Letters  with 

thA  Mill 

incompetent,  renounce  the  right  to  or  fail  to  apply  for  aimexedto 
letters,  or  to  appear  and  qualify,  letters  of  administration        ' 
with  the  will  annexed  must  be  issued. 

Statutes  of  1851,  pp.  453-4,  H  42, 65;  1861,  p.  831,  H 13, 
18. 

Sso.  1351.    (§  43.)   Any  person   interested  in  a  will  interested 
may  file  objections  in  writing,  to  granting  letters  testa^  Sie^ectioo 
mentary  to  the  persons  named  as  executors,  or  any  of 
them,  and  the  objections  must  be  heard  and  determined 
by  the  court;  a  petition  may,  at  the  same  time,  be  filed 
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UDmarried 
womau 
executrix  or 
administra- 
trix marry  • 
ing.  her 
authority 

Harried 
ikwnan 
named  mar 
be  executrix 
but  not  ad- 
mlnlBtratrix. 


Kxocutor  of 
an  executor. 


for  ibc  issuance  of  lotters  of  administration  with  the  will 
annexed. 

SUtates  of  1851,  p.  453,  J  43  ;  1861,  p.  631,  J  13. 

Sec.  1852.  (§§  44,  56)  When  an  unmarried  woman, 
appointed  executrix  or  adminislratrix,  marries,  her  au- 
thority is  extinguished.  When  a  married  woman  is 
named  as  executrix,  she  may  be  appointed  and  serve  in 
every  respect  as  a  feme  sole,  but  administration  mast  not 
be  granted  to,  or  on  the  request  of,  a  maiTied  woman. 

Statutes  of  1851,  p.  453,  f }  44,  56  ;  1861,  p.  681,  }  15  ; 
1865-6,  p.  r66,  ;  2  ;  1870,  p.  637,  {  1. 

Sko.  1853.  {§  45.)  No  executor  of  an  executor  shall, 
as  such,  be  authorized  to  administer  on  the  estate  of  the 
first  testator,  but  on  the  death  of  the  sole  or  surviving 
executor  of  any  last  will,  letters  of  administration  with 
the  will  annexed,  of  the  estate  of  the  first  testator,  left 
unadministered;  must  be  issued. 

Statutes  of  1851,  p.  453,  }  45. 

Lettenof  Sec.  1354.    (§46)    When  a  person   absent  from  the 

adminUtra.  ,  ,  «  .  * 

liondumnte   statc.  Or  undcr  the  age  of  twenty-one  years,  is  named  ex- 

nilnore  octate  ^  ti  ^ 

ecutor,  letters  of  administration  with  the  will  annexed 
must  be  granted  during  the  absence  or  minority  of  the 
executor.  The  person  who  accepts  the  trust  and  qualifies, 
'must  have  letters  testamentary,  and  administer  the  estate 
until  the  return  of  the  absentee,  or  the  minor  arrives  at 
full  age,  when  he  must  be  admitted  as  joint  executor;  or 
the  court  may,  in  its  discretion,  if  the  executor  named  is 
competent,  on  his  return,  or  on  attaining  his  majority, 
revoke  the  letters  of  administration  and  appoint  him 
executor. 

statutes  of  1851,  p.  468,  {  46. 


Ao«»of  a 
portion  of 
executors 
▼alld. 


Seo.  1355.  (§47.)  When  all  tbe  executors  named  are 
not  appointed  by  the  court,  those  appointed  have  tne 
same  authority  to  perform  all  acts  and  discharge  the  trust, 
required  by  the  will,  as  effectually  for  every  purpose  as  if 
all  were  appointed  and  should  act  together;  where  there 
are  two  executors  or  administrators,  the  act  of  one  alone 
shall  be  effeotual,  if  the  other  is  absent  from  the  state,  or 
laboring  under  any  legal  disability  from  serving,  or  if  he 
should  have  given  bis  co-executor  or  co-administrator  au- 
thority under  seal,  to  act  for  both ;  and  where  there  are 
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more  than  tjp'o  executors  or  administrators,  the  act  of  a 
'majority  shall  be  valid. 

StatutM  of  1851,  p.  453,  2  ^7;  1861,  p.  8^,  }  16. 

Sic.  1356.    (§§  48,  49.)   Administrators  with  the  will  Authority  of 
annexed  have  the  same  anthority  over  the  estates  which  ton  with 
approved  execators  are  authorized  to  exercise,  and  their 
acts  are  as  effectual  for  all  purposes.    Their  letters  must  Letten.how 
be  signed  by  the  clerk  of  the  court  directing  letters  to 
issue,  with  the  seal  thereof  affixed. 

SUtntea  of  1851,  p.  453,  ;}  48,  49. 


ABTICLB  U. 

TORM  or  LETTERS. 

Sscnov  1860.  Form  of  letters  testunentary. 

1861.  Form  of  letters  of  adminittration  with  the  will  annexed. 
1362.  Form  of  letters  of  administration. 

Seo.  1360.    f^  60.)  Letters  testamentary  must  be  sub-  Fonnor 

^  letters  tMta- 

stantially  in  the  following  form :  State  of  California,  county  mentary. 

of .    The  last  will  of  A.  B.,  deceased,  a  copy  of 

Tvhich  is  hereto  annexed,  having   been  proved  and  re- 
corded in  the  probate  court  of  the  county  of ,  C.  D., 

who  is  named  therein  as  such,  is  hereby  appointed  executor. 
Witness,  G.  H.,  clerk  of  the  probate  court  of  the  county  of 

,  with  the  seal  of  the  court  affixed,  the day 

of ,  A.  D.  18 —  (seal).    By  order  of  the  court,  6.  H., 

clerk. 

Statntss  of  1861,  p.  453,  {  50. 

Seo.  1861.    (§51.)  Letters  of  administration  with  the  form  or 
will  annexed  must  be  substantially  in  the  following  form :  mioilItoatioB* 

State  of  California,  county  of .    The  last  will  of  S^ex^Sa."^^ 

A.  B  ,  deceased,  a  copy  of  which  is  hereto  annexed,  having 
been  proved  and  recorded  in  the  probate  court  of  the 

county  of ,  and  there  beicg  no  executor  named  in 

the  will  (or  as  the  case  may  be),  C.  D.  is  hereby  appointed 
administrator  with  the  will  annexed.     Witness,  G.  H , 

clerk  of  the  probate  court  of  the  county  of ,  with 

the  seal  of  the  court  affixed,  the  day  of  — — , 

A.  D.  18—  (seal).     By  order  of  the  court,  G,  H.,  clerk. 

SUtates  of  1851,  p.  454,  J  51. 

43 
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Fomof            Seo.  1362.     (§71.)  Letters  of  administration  mast  be 
ministratioii.  Signed  by  the  clerk,  nnder  the  seal  of  the  court,  and  sub- 
stantially in   the  following  form  :   State  of  California, 
county  of ,     C,  D.  is  hereby  appointed  adminis- 
trator of  the  estate  of  A.  B.,  deceased.     (Seal.)    Witness, 

G.  H.,  clerk  of  the  probate  court  of  the  county  of , 

with  the  seal  thereof  affixed,  the day  of , 

A.  D,  18 — .    By  order  of  the  court,  G.  H.,  clerk. 

Statutes  of  1851,  p.  456,  }  71. 


ARTICLE  in. 


ORDER  IN   WHICH  LETTERS  ARE  GRANTED. 

SscTioir  1385.  Order  of  persons  entitled  to  administer.     Partner  not  to 

administer. 

1366.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  of  oonrt  to  appoint  administrator,  when. 

1368.  When  minor  entitled,  who  appointed  administrator. 

orderofper-       Seo.  1365.    (§  52.)  Administration  of  the  estate  of  a 
to^id^nist^  persQn  dying  intestate  must  be  granted  to  some  one  or 
more  of  the  persons  hereinafter  mentioned,  and  they  are 
respectively  entitled  thereto  in  the  following  order : 

1.  The  surviving  husband -or  wife,  or  some  competent 
person  whom  he  or  she  may  appoint. 

2.  The  children. 

8.  The  father  or  mother. 

4.  The  brothers. 

5.  The  sisters. 

6.  The  grandchildren. 

7.  The 'next  of  kin  entitled  to  share  in  the  distribution 
of  the  estate. 

8.  The  public  administrator. 

9.  The  creditors. 

10.  Any  person  legally  competent. 
If  the  decedent  was  a  member  of  a  partnership  at  the 

time  of  his  decease,  the  surviving  partner  must  in  no  case 
be  appointed  administrator  of  his  estate. 

statutes  of  1851,  p.  464,  }  52;  1868-4,  p.  522,  {  1. 


Partner  not 
toadmlniflter 


Prefereneeof 
persons 
equally 
entitled. 


Seo.  1366.    (§  53.)   Of  several  persons  claiming  and 
equally  entitled  to  administer,  males  must  be  preferred 
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to  females,  ^ nd  relatives  of  the  whole  to  those  of  the  half 
blood. 

Statates  of  1851,  p.  454,  i  58. 

Seo.   1867.     (§  54.)   When  there  are  several  persons  indiacretion 
eqnally  entitled   to  the  administration,  the  coart  may  ap^ntad. 
grant  letters  to  one  or  more  of  them;  and  when  a  cred-  when.     '' 
itor  is  claiming  letters,  the  court  may,  in  its  discretion, 
at  the  request  of  another  creditor,  grant  letters  to  any 
other  person  legally  competent. 

Stfttotes  of  1851,  p.  454,  i  54 ;  1883-4,  p.  358,  }  5. 

<  < 

S£0.  1368.    (§  57.)  If  any  person  entitled  to  adminis-  when  minor 

tration  is  a  minor,  letters  must  be  granted  to  his  or  her  who  appoint- 

guardian,  or  any  other  person  entitled  to  letters  of  admin-  trator.  °'' 
istration,  in  the  discretion  of  the  court. 

BUtntes  of  1851,  p.  454,  {  57 ;  1870,  p.  837,  {  2. 

Note. — Sections  55  and  58  are  embodied  in  seotionB  42 
and  44,  ante. 


ARTICLE  IV. 
PETITION  FOB  LETTERS  AND  ACTION  THEREON. 

Sscnoif  1371.  Applications,  how  made. 

1372.  When  granted. 

1373.  Notice  of  application. 

1374.  Contesting  applications. 

1375.  Hearing  of  application. 
1378.  Evidence  of  notice, 

1377.  Grant  to  any  applicant. 

1378.  What  proofs  most  be  made  before  granting  letters  of  adminis- 

tration. 

1379.  Letters  may  be  granted  to  others  than  those  entitled. 

Seo.  1371.  (§  58.)  Petitions  for  letters  of  administra-  AppUcatioBs, 
tion  must  be  in  writing,  signed  by  the  applicant  or  his 
counsel,  and  filed  with  the  clerk  of  the  court,  stating 
the  facts  essential  to  give  the  court  jurisdiction  of  the 
case,  and  when  the  same  is  known  to  the  administra- 
tor, he  must  state  the  names,  ages  and  residence  of 
the  heirs  of  the  decedent,  and  the  value  and  character 
of  the  property ;  if  the  jurisdictional  facts  existed,  but 
are  not  fully  set  forth  in  the  petition,  and  afterwards 
proved  in  the  course  oT  administration,  the  decree  or 
order  of  administration  and  subsequent  proceedings  are 


340 


CODE  OF  CIVIL  PROCEDURE 


Wlien 
granted. 


Noticit  of 
application« 


Oonteriting 
aopUcatiouB. 

H.  S. 


Hearing  of 
appUcatiou. 


DOt  void  CD  account  of  such  want  of  jnrisdiqfiional  aver- 
ments. 

Statntes  of  186l»  p.  454,  J  58;  1861,  p.  631,  {  19. 

Seo.  1872.  (§  59.)  Letters  of  administration  may  be 
granted  at  a  regular  term  of  the  court,  or  at  a  special 
term  appointed  by  the  judge  for  the  hearing  of  the  appli- 
cation. 

Statutes  of  1851,  p.  454,  }  50. 

Sec.  1373.  (§  60.)  When  a  petition,  praying  for  letters 
of  administration,  is  filed,  the  clerk  must  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  one  of  which  must  be  at  the 
place  where  the  court  is  held,  containing  the  name  of  the 
decedent,  the  name  of  the  applicant  and  the  term  of  the 
court  at  which  the  application  will  be  heard.  Such  nolice 
must  be  given  at  least  ten  days  before  the  hearing. 

Stotates  of  1851,  p.  454,  }  60. 

Seo.  1374.  (§  61.)  Any  person  interested  may  contest 
the  petition,  by  filing  written  opposition  thereto,  on  the 
ground  of  the  incompetency  of  the  applicant,  or  may 
assert  his  own  rights  to  the  administration  and  pray  that 
letters  be  issued  to  himself.  In  the  latter  case  the  con- 
testant must  file  the  petition  and  give  the  notice  required 
for  an  original  petition,  and  the  court  must  hear  the  two 
petitions  together. 

Statutes  of  1851,  p.  465,  }  61;  1861,  p.  631,  {  30. 

Seo.  1375.  (§  62.)  On  the  hearing,  it  being  first  proved 
that  notice  has  been  given  as  herein  required,  the  court 
must  hear  the  allegations  and  proofs  of  the  parties,  and 
order  the  issuing  of  letters  of  administration  to  the  party 
host  entitled  thereto. 

SUtutes  of  1851,  p.  455,  J  62. 


Evidwico  of        Sec.  1876.     (§  63.)    An  entry  in    the  minutes  of  tho 

n<itice.  , 

court,  that  the  required  proof  was  made  and  notice  given , 
shall  be  prima  facie  evidence  of  tho  fact  of  such  notice. 

Stotutes  of  1851,  p.  455,  J  63. 

Grant  to  any       Sbc.  1377.    (§64.)  Lcttcrs  of  administration  must  be 

applirant.  ,.  ■  «. 

granted  to  any  applicant,  though  it  appears  that  there 
are  other  persons  having  better  rights  to  the  administra- 
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tioD,  when  sach  persons  fail  to  appear  and  claim  the  issu* 
log  of  letters  to  themselves. 

Statates  of  1851,  p.  455,  }  64. 

Sbc.  1878.    (§65.)     Beforelettersof  administration  are  whatproofc 
granted  on  the  estate  of  any  person  who  is  represented  maje  before 
to  have  died  intestate,  the  fact  of  his  dying  intestate  most  fen^ra°?f 
be  proved  by  the  testimony  of  the  applicant  or  others,  and  uoni  *  ™' 
the  court  may  also  examine  any  other  person  concerning 
the  time,  place  and  manner  of  his  death,  the  place  of  his 
residence  at  the  time,  the  value   and  character  of  his 
property,  and  whethv  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Statates  of  1851,  p.  455,  {  65  j  1861,  p.  631,  }  21. 

Sco.  1379.     (§66.)  Administration  maybe  granted  to  Letters mny 
one  or  more  competent  persons,  although  not  entitled  to  ^Sh^^ 
the  same,  at  the  written  request  of  the  person  entitled,  i^uS!"* 
filed  in  the  court.     When  the  person  entitled  is  a  non-res- 
ident of  the  state,  affidavits  or  depositions,  taken  ex  parte 
before  any  officer  authorized  by  the  laws  of  this  state  to 
take  acknowledgments  and  administer  oaths  out  of  this 
state,  may  be  received  as  prima  facie  evidence  of  the 
identity  of  the  party,  if  free  from  suspicion,  and  the  fact 
is  established  to  the  satisfaction  of  the  court. 

statutes  of  1851,  p.  465,  2,66;  1861,  p.  681,  {  22. 


ARTICLE  v. 
RSYOCATION  OV  LSTTBB8  AND  PROOSEDINOS  THSRBFOR. 

Sbction  1383.  ReTocation  of  letters  of  admioistration. 

1384.  When  petition  filed,  citation  to  issue. 

1385.  Hearing  of  petition  for  reYoeation. 

1386.  Prior  rights  of  relatires  entitles  them  to  reyoke  prior  let- 

ters. 

Sro.  1383.     (§67.)  When  letters  of  administration  have  Revocation 
been  granted  to  any  other  person  than  the  surviving  bus-  LinfiDiJtn- 
band  or  wife,  child,  father,  mother,  brother  or  sister  of 
the  intestate,  any  one  of  them  may  obtain  the  revocation 
of  the  letters  and  be  entitled  to  the  administration,  by 
presenting  to  the  probate  court  a  petition  praying  the 
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When  pati' 
tioD  filed, 
citation  to 
ii»ae. 


Ueariogof 
p«tition  for 
rerooation. 
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revocation,  and  that  letters  of  administration  may   be 
issued  to  him. 

Statates  of  1851,  p.  466,  i  67  ;  1870,  p.  400,  ;  1. 

Sbo.  1384.  (§  68.)  When  such  petition  is  filed,  the  clork 
must  issue  a  oitation  to  the  administrator  to  appear  and 
answer  the  same  on  some  day  of  a  regular  term  of  the 
court,  or  a  special  term  appointed  by  the  court  or  judge 
for  the  hearing  thereof 

StatatM  of  1861,  p.  466,  J  68 ;  1861,  p.  688,  {  28. 

Sec.  1385.  (§  69.)  At  the  time  appointed,  the  citation 
having  been  duly  served  and  returned,  the  court  must 
proceed  to  bear  the  allegations  and  proofs  of  the  parties ; 
and  if  the  right  of  the  applicant  is  established,  and  he  is 
competent,  letters  of  administration  must  be  granted  to 
him,  and  the  letters  of  the  &>rmen administrator  revoked. 

statutes  of  1861,  p.  466,  J  69. 


Prior  rights  Seo.  1886.  (§  70.)  The  surviving  husband  or  wife,  when 
entitiesthem  letters  of  administration  have  been  granted  to  a  child, 
prior  letters,  father,  brothcr  or  sister  of  the  intestate;  or  any  of  such 
relatives,  when  letters  have  been  granted  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of 
administration,  and  have  the  letters  before  granted 
revoked  in  the  manner  prescribed  in  the  three  preceding 
sections. 

Statutes  of  1861,  p.  466,  §  70  ;  1870,  p.  400,  {  2. 


ABTICLE  VL 


OATH  AND  BONDS  OF  EXECUTORS  AND  ADMINISTRATORS. 

Skctiox  1380.  Administrator  or  executor  to  take  oath.    Letters  and  bond 

to  be  recorded. 

1390.  Bond  of  administrators,  form  and  requirements  of. 

1391.  Each,  of  more  than  one  administrator,  to  give  separate 

bonds. 

1392.  Seyeral  recoveries  may  be  had  on  same  bond. 

1303.  Bonds,  and  justification  of  sureties  on.    Must  be  approved. 

1394.  Citation  and  requirements  of  judge  on  deficient  bond.    Addi- 

tional security. 

1396.  Right  ceases,  when. 

1395.  When  bond  may  be  dispensed  with. 

1397.  Petition  showing  failing  sureties  and  asking  for  further 

bonds. 


\ 
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Sscnon  1398.  Citation  to  ezeoator,  etc.,  to  show  cause  against  such  appli- 
cation. 
1399.  Further  security  may  be  ordered. 
1409.  Neglecting  to  obey  order. 

1401.  Suspending  powers  of  executor,  etc. 

1402.  Further  seonrity  ordered  without  applioation  of  party  In 

interest. 

1403.  Release  of  sureties. 

1404.  New  sureties.  * 

1405.  Neglect  to  give  new  sureties  forfeits  letters. 

1406.  Applications  to  be  determined  out  of  term  time. 

Sec.  1389.     (§  72.)   Before  letters  testamentary  or  of  Adminirtia- 

tolt  or  ezocQ- 

administration  are  issued  to  the  executor  or  administra-  tor  to  take 
tor,  he  must  take  and  subscribe  an  oath  or  affirmation, 
before  some  officer  authorized  to  administer  oaths,  that  he 
will  perform,  according  to  law,  the  duties  of  executor  or 
administrator,  which  must  be  attached  to  the  letters.     All   Letters  end 
letters  testamentary  and  of  administration  issued  to,  and   revoked, 
all  bonds  executed  by,  executors  or  administrators,  with 
the  affidavits  and  certificates  thereon,  must  be  forthwith 
recorded  by  the  clerk  of  the  court  having  jurisdiction  of 
the  estates,  respectively,  in  a  book  to  be  kept  by  him  in 
bis  office  for  that  purpose. 

Statutes  of  1851.  p.  456,  J  72 ;  1863,  p.  23,  {  1. 

Sec.  1390.     (§73.)  Every  person  to  whom  letters  testa-  Bond  of  ad- 
mentary  or  of  administration  are  directed  to  issue,  must,  form*and  "* 
before  receiving  them,  execute  a  bond  to  the  state  of  ments^oV. 
California,  with   two  or  more  sufficient  sureties,  to   be ' 
approved  by  the  probate  judge.     In  form,  the  bond  must 
be  joint  and  several,  and  the  penalty  must  not  be  less  than 
twice  the  value  of  the  personal  property  and  twice  the 
probable  value  of  the  annual  rents,- profits  and  issues  of 
the  real  property  belonging  to  the  estate,  which  values 
must  be  ascertained  by  the  probate  judge,  by  examining 
on  oath  the  party  applying,  and  any  other  persons.    The 
probata  judge  must  require  an  additional  bond  whenever 
the  sale  of  any  real  estate  belonging  to  an  estate  is  ordered 
by  him;  but  no  such  additional  bond  must  be  required 
when  it  satisfactorily  appears  to  the  court  that  the  penalty 
of  the  bond  given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof,  is  equal  to  twice  the  value  of  the 
personal  property  remaining  in,  or  that  will  come  into,  the 
possession  of  the  executor  or  administrator,  including  the 
annual  rents,  profits  and  issues  of  real  estate,  and  twice 
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the  probable  amoant  to  be  realized  on  the  sale  of  the  real 
estate  ordered  to  be  sold.  The  bond  mast  be  conditioned 
that  the  executor  or  administrator  shall  faithfully  execute 
the  duties  of  the  trust  according  to  law. 

Statutes  of  1851,  p.  456,  i  73 ;  1863-4,  p.  868,  {  6. 


B«sh,ofmow  Sbc.  1391.  (§  74.)  When  two  or  more  persons  are 
i^iSi^to^'  appointed  executors  or  administrators,  th,e  probate  judge 
ntfumdS?'  must  require  and  taise  a  separate  bond  from  each  of  them. 

StatatM  of  1851,  p.  456,  {  74. 


Several 
recoverios 
laajbe  had 
on  nine 
bond. 


Seo.  1392.  (§  75.)  The  bond  shall  not  be  void  upon  the 
first  recovery,  but  may  be  sued  and  recovered  upon  from 
time  to  time,  by  any  person  aggrieved,  in  his  own  name, 
until  the  whole  penalty  is  exhausted. 

SUtatM  of  1851,  p.'456,  }  75. 


Bonds,  and 
Jostiflcation 
of  raretles 
on. 
N.8. 


Martba 
ftp|Mno?od« 


Seo.  1393.  (§  76.)  In  all  cases  where  bonds  or  under- 
takings are  required  to  be  given,  under  this  title,  the 
sureties  must  justify  thereon  in  the  same  manner  and  in 
like  amounts  as  required  by  section  ten  hundred  and  fifty- 
seven  of  this  code,  and  the  certificate  thereof  must  be 
attached  >to,  and  filed  and  recorded  with  the  bond  or 
undertaking.  All  such  bonds  and  undertakings  must  be 
approved  by  the  probate  judge  before  being  filed  or 
recorded.. 

Statutes  of  1851,  p.  456,  {  76 ;  1863-4,  p.  371,  i  7. 

Note. — The  commissioii  have  endeavored  to  make  the 
requirements,  in  giving  bonds  nnder  this  code,  as  to  matters 
of  form,  sureties  and  Jnstifioation,  the  same  in  all  eases. 
Jndge  Reardon,  of  the  fourteenth  distriot»  is  entiOed  to 
credit  for  this  soggestion. 


citaticnaiid  Seo.  1394.  (§76.)  Before  the  probate  judge  approves 
meatTof  any  bond  required  under  this  title,  he  may  of  his  own 
iidoiit'bondl  motiou,  Or  at  any  time  after  the  approval  of  sucb  bond, 
upon  the  motion  of  any  person  interested  in  the  estate, 
supported  by  affidavit  that  any  one  or  all  of  such  sureties 
are  not  worth  as  mu6h  as  they  have  justified  to,  order  a 
citation  to  issue,  requiring  such  sureties  to  appear  before 
him,  at  a  certain  time  and  place,  to  testify  touching  their 
property  and  its  value ;  and  the  judge  must,  at  the  time 
such  citation  is  issued,  cause  a  notice  to  be  issued  to  the 
executor  or  administrator,  requiring  his  appearance  at 
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the  return  of  the  citation.    Upon  the  return  of  the  cita-  Additional 

•  *  aecurity. 

tion^tbe  jadge  may  swear  the  sureties,  and  such  witnesses 
as  may  be  produced,  touching  the  property  of  such  sure- 
ties and  its  value ;  and  if  upon  such  investigation  the  judge 
is  satisfied  that  the  bond  is  insufficient,  he  may  require 
sufficient  additional  security,  within  such  time  as  may  be 
reasonable,  not  less  thun  five  days. 

Statates  of  1851,  p.  456,  {  76 ;  1856,  p.  800,  {  8. 

Sec.  1395.     (§  76.)  If  sufficient  security  is  not  given  Right  ceMM, 
within  the  time  fixed  by  tne  judge's  order,  the  right  of  7***°* 
such   executor  or  administrator  to  the   administration 
shall  cease,  and  the  person  next  entitled  to  the  adminis- 
tration on  the  estate,  who  will  execute  a  sufficient  bond, 
must  be  appointed  to  the  administration. 

Stiitutes  of  1851,  p.  456,  i  76;  1855,  p.  300,  {  4. 

Sec.  1396.  (§  77.)  When  it  is  expressly  provided  in  yf^ien  bond 
the  will  of  a  testator  that  no  bond  is  required  of  the  J^ScSTiith. 
executor,  letters  testamentary  may  issue  and  sales  of 
real  estate  be  made  and  confirmed  without  any  bond 
being  given ;  but  an  executor  to  whom  letters  are  issued 
without  bond  may  at  that  time,  or  at  any  time  afterward 
(when  it  appears  from  any  cause  necessary  or  proper),  be 
required  to  file  a  bond,  as  in  other  cases. 

SUtQtei  of  1851,  p.  456,  J  77. 

Non. — For  obrious  reasons,  notwithstanding  a  will  oon- 
tains  a  provision  exempting  the  named  executor  from  giving 
bond,  no  letters  should  issae  till  bond  is  given.  This  seo- 
tion  would  have  been  made  to  conform  to  this  idea,  were 
it  not  for  the  last  clause,  which  authorizes  the  court  in  cer- 
tain contingencies  to  require  a  bond  of  an  executor  who  is 
exempt  therefirom  by  the  terms  of  the  will.  This  provision 
authorises  bonds  to  be  required  in  aU  neoessary  oases,  and  is 
sufficient. 

Sec.  1397.     (§  78.)  Any  person  interested  in  an  estate  petition 
may,  by  verified  petition,  represent  to  the  probate  judge  in^^lSSto" 
that  the  sureties  of  the  executor  or  administrator  thereof  t^^SSSS' 
have  become  or  are  becoming  insolvent,  or  that  they  have  ^*^' 
removed  or  are  about  to  remove  from  the  state,  or  from 
any  other  cause  that  the  bond  is  insufficient,  and  ask  that 
further  security  be  required. 

SUtutes  of  1851,  p.  457,  i  78. 
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CitatloQ  to 
•zeontor, 
ote ,  to  show 
oauae  against 
sncli  appll- 
cation. 


Further  sa- 
cnrlty  maj 
be  ordered. 


Seo.  1398.  (§  79)  If  the  probate  judge  is  satisfied  that 
the  matter  requires  investigation,  a  citation  must  be  issaed 
to  the  executor  or  administrator,  requiring  him  to  appear, 
at  a  time  and  place  to  be  therein  specified,  to  show  oaase 
why  he  should  not  give  further  security.  The  citation 
must  be  served  personally  on  the  executor  or  administra- 
tor, at  least  five  days  before  the  return  day.  If  he  has 
absconded,  or  cannot  be  found,  it  may  be  served  by  leav- 
ing a  copy  of  it  at  his  last  place  of  .residence. 

SUtatea  of  1861,  p.  457,  J  79. 

Sec.  1399.  (§  80.)  On  the  return  of  the  citation,  or  at 
such  other  time  as  the  judge  may  appoint,  he  must  pro- 
ceed to  hear  the  proofs  and  allegations  of  the  parties.  If 
it  satisfactorily  appears  that  the  security  is,  from  any 
cause,  insufficient,  he  may  make  an  order  requiring  the 
executor  or  administrator  to  give  further  security,  or  to 
file  a  new  bond  in  the  usual  form,  within  a  reasonable 
time,  not  less  than  five  days. 

Statutes  of  1851,  p.  457,  J  80. 

-  Seo.  1400.  (§  81.)  If  the  executor  or  administrator 
neglects  to  comply  with  the  order  within  the  time  pre- 
scribed^ the  judge  must,  by  order,  revoke  his  letters,  and 
his  authority  must  thereupon  cease. 

Statutes  of  1851,  p.  457,  2  ^l- 

Suspending  Sbo.  1401.  (§  82)  When  a  petition  is  presented,  pray- 
executor.eto.  iQg  that  an  exccutor  or  administrator  be  required  to  give 
further  security,  or  to  give  bond,  if  by  the  terms  of  the 
will  no  bond  was  origiually  required,  and  when  it  is  also 
alleged,  on  oath,  that  the  executor  or  administrator  is 
wasting  the  property  of  the  estate,  the  judge  may,  by 
order,  suspend  his  powers  until  the  matter  can  be  heard 
and  determined. 

Statutea  of  1851,  p.  467,  {  ^. 


Neg^ectiuc 
to  obey  oraer 


Further 
securitT 
ordered 
yrlthont  ap- 
plication of 
party  in 
interest. 


Seo.  1402.  (§  83.)  When  it  comes  to  his  knowledge 
that  the  bond  of  any  executor  or  administrator  is,  from 
any  cause,  insufficient,  the  probate  judge,  without  any 
application,  must  cause  him  to  be  cited  to  appear  and 
show  cause  why  he  should  not  give  further  security,  and 
must  proceed  thereon  as  upon  the  application  of  any  per- 
son interested. 

Statute  of  1861,  p.  467,  {  83. 


i 
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S£0.  1403.  (§  84.)  When  a  surety  of  any  executor  or  Release  of 
administrator  deaires  to  be  released  from  responsibility  "^  ** 
on  account  of  future  acts,  he  may  make  application  to  the 
probate  court  or  judge  for  relief.  The  court  or  judge 
must  cause  a  citation  to  the  executor  or  administrator  to 
be  issued,  and  served  personally,  requiring  him  to  appea^r 
at  a  time  and  place  to  be  therein  specified,  and  to  give 
other  security;  if  he  has  absconded,  left  or  removed 
from  the  state,  or  if  he  cannot  be  found,  after  due  dili- 
gence and  inquiry,  service  may  be*  made  by  leaving  a  copy 
at  his  last  place  of  residence,  if  the  same  can  be  ascer- 
tained, and  by  such  publication  as  the  court  or  probate 
judge  may  ord'er. 

Statotes  of  1861,  p.  634,  |  26. 

Sec.  1404.    (§  85.)  If  new  sureties  be  given  to  the  sat-  Nevsanties 
isfaction  of  the  judge,  he  may  thereupon  make  an  order 
that  the  sureties  who  applied  for  relief  shall  not  be  liable 
on  their  bond  fbr  any  subsequent  act,  default  or  miscon- 
duct of  the  executor  or  administrator. 

Statutes  of  1851,  p.  457,  2  85* 

Sxo.  1405.    (§  86.)   If  the  executor  or  administrator  Nesiectto 
neglects  or  refuses  to  give  new  sureties,  to  the  satisfac*  ^SueTibr- 
tion  of  the  judge,  on  the  return  of  the  citation,  or  within  «»»«■»«**«"• 
such  reasonable  time  as  the  judge  shall  allow,  unless  the 
surety  making  the  application  shall  consent  to  a  longer 
extension  of  time,  the  court  or  judge   must,  by  order, 
revoke  his  letters. 

Statutefl  of  1851,  p.  467,  {  86  ;  1861,  p.  634,  i  27. 

Sec.  1406.     (§  87  )  The  applications  authorized  by  the  Appiication8 

nine  preceding  sections  of  this  chapter  may  be  heard  mined  oat  of 
and  determined  out  of  term  time.     All  orders  made     ""  ^°^*' 
therein  must  be  entered  upoD  the  minutes  of  the  court. 

Statutes  of  1861,  p.  468y  {  87. 


ABTIGLB  VII. 
SPfiCIAL  ADMlKISTRATOaS  AND  THEIR   POWERS  AND  DUTIES; 

* 

Stonov  1411.  Special  administrator,  when  appointed. 

1412.  Special  letters  may  be  issued  out  of  term  time. 

1413.  Preference  giren  to  persons  entitled  to  letters. 

1414.  Special  administrator  to  give  bond  and  take  oath. 
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Special  ad- 
miniatr&tor, 
when  ap- 
pointed. 


Special  lefc- 
tenmay  be 
IsBoed  <mt  of 
term  time. 


Preference 
gtven  to  pa** 
aona  entitled 
toletteza. 


Special  ad- 
mittlitrator 
to  glTe  bond 
and  take 
oatb. 


Sionoir  1416.  Dntiei  of  special  adminutntor. 

1416.  When  letters  teBtamentary  or  of  administration  are  granted, 

special  administrator's  powers  cease. 

1417.  Special  administrator  to  render  aeoonnt. 

1418.  Remaining  administrator  or  exeontor  to  continue  wlien  hi* 

colleagues  are  disqualified. 

1419.  Who  to  act  when  all  acting  were  incompetent* 

Sec.  1411.  (§§  88,  95,  282.)  When  there  is  delay  in 
grantiDg  letters  testamentary  or  of  admioistration,  from 
any  cause,  or  when  such  letters  are  granted  irregularly, 
or  no  sufficient  bond  is  filed  as  required,  or  when  no  appli- 
cation is  made  for  such  letters,  or  when  an  administrator 
or  executor  dies  or  is  suspended  or  removed,  the  probate 
judge  must  appoint  a  special  administrator  to  collect  and 
take  charge  of  the  estate  of  the  decedent,  in  whatever 
county  or  counties  the  same  may  be  found,  and  to  exer- 
cise such  other  powers  as  may  be  necessary  for  the  preser- 
vation of  the  estate ;  or  he  may  direct  the  public  admin- 
istrator of  his  county  to  take  charge  of  the  estate. 

statutes  of  1861,  p.  485,  i  282 ;  1851,  p.  458,  {J  88, 1»5  ; 
1855,  p.  133,  ;  4 ;  1861,  p.  652,  {  101 ;  Beckett  tb. 
BeloTor,  7  CaL  215. 

Seo.  1412.  (§  89.)  The  appointment  may  be  made  out 
of  term  time,  and  without  notice,  and  must  be  made  by 
entry  upon  the  minutes  of  the  court,  specifying  the  pow- 
ers to  be  exercised  by  the  administrator.  Upon  such 
order  being  entered,  and  after  the  person  appointed  has 
given  bond,  the  clerk  must  issue  letters  of  administration 
to  such  person,  in  conformity  with  the  order. 

SUtutes  of  1851,  p.  458,  {  89. 

Sec  1413.  (§  90.)  In  making  the  appointment  of  a 
special  administrator,  the  probate  judge  must  give  prefer- 
ence to  the  person  entitled  to  letters  testamentary  or  of 
administration,  but  no  appeal  must  be  allowed  from  the 
appointment. 

Statutes  of  1851,  p.  458,  i  90. 

Sec.  1414.  (§  91.)  Before  any  letters  issue  to  any  spe- 
cial administrator,  he  must  give  bond  in  such  sum  as  the 
probate  judge  may  direct,  with  sureties  to  the  satisfac- 
tion of  the  judge,  conditioned  for  the  faithful  performance 
of  his  duties;  and  he  must  take  the  usual  oath  and  have 
the  same  indorsed  on  his  letters. 

Statutes  of  1851,  p.  458,  i  91. 
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Sec.  1415.    (§92.)  The  special  administrator  mast  col-   Dntiasof 

'  *  ■t>ecial  Ad- 

ject and  preserve  for  the  executor  or  administrator,  all   miuiatrator. 

the  goods,  chattels,  debts  and  effects  of  the  decedent,  all 
inoomes,  rents.  Issues  and  profits,  claims  and  demands,  of 
the  estate ;  mast  take  the  charge  and  management  of, 
enter  upon  and  preserve  from  damage,  waste  and  injary, 
the  real  estate,  and  for  any  such  and  all  necessary  pur- 
poses, may  commence  and  maintain,  or  defend,  suits  and 
other  legal  proceedings,  as  an  administrator;  he  may  sell 
8uch  perishable  property  as  the  probate  court  may  order 
to  be  sold,  and  exercise  such  other  powers  as  are  con- 
ferred upon  him  by  his  appointment,  but  in  no  case  is  he 
liable  to  an  action  by  any  creditor  on  a  claim  against  the 
decedent. 

statutes  of  1851,  p.  458,  |  92  ;  1801,  p.  634,  {  28. 

Sec.  1416.    (§  93.)    When   letters  testamentary  or  of  wheniettew 
administration  on  the  estate  of  the  decedent  have  been  or  of  admin 
granted,  the  powers  of  the  special  administrator  cease,  granted, 
and  he  must  forthwith  deliver  to  the  executor  or  adminis-  minbtrator's 
'  trator  all  the  property  and  effects  of  the  decedent  in  his  p®"*"  *'•**" 
bands;  and  the  executor  or  administrator  may  be  permit- 
ted to  prosecute  to  final  judgment  any  suit  commenced 
by  the  special  administrator. 

Statutes  of  1851,  p.  458,  {  93. 

Sec.  1417.     (§94.)  The  special  administrator  must  ren-  speciaiad- 
der  an  account,  on  oath,  of  his  proceedings,  in  like  man-  to  render 
ner  as  other  administrators  are  required  to  do. 

Statutes  of  1851,  p.  458,  i  94. 

NoTB. — Seotion  95  is  embodied  in  section  1411,  ante. 

Ssc.  1418.    (§96)  In  case  any  one  of  several  executors  Remaining 
or  administrators,  to  whom  letters  are  graated,  dies,  be-  S^oistn. 
comes  lunatic,  is  convicted  of  an  infamous  crime,  or  other-  tinnew^Vn 
wise  becomes  incapable  of  executing  the  trust,  or  in  case  ^^uii. 
the  letters  testamentary  or  of  administration  are  revoked  ^^' 
or  annulled,  with  respect  to  any  one  executor  or  admin- 
istrator, the  remaining  executor  or  administrator  must 
proceed  to  complete  the  execution  of  the  will  or  admin- 
istration. 

Statutes  of  1851,  p.  459,  2  96. 

Seo.  1419.    (§  97)  If  all  such  executors  or  adminisira-  whenairt^t- 
tors  die  or  become  incapablci  or  the  power  and  authority  l^i^eot 
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of  all  of  them  \b  revoked,  the  probate  conrt  mast  issue 
letters  of  administratioD  with  the  will  annexed,  or  other- 
wise, to  the  widow  or  next  of  kin,  or  others,  in  the  same 
order  and  manner  as  ifi  directed  in  relation  to  original 
letters  of  administration.  The  administrators  so  ap- 
pointed must  give  bond  in  the  like  penalty,  with  like 
sureties  and  conditions,  as  hereinbefore  required  of  admin* 
istrators,  and  shall  have  the  like  power  and  authority. 

Statutes  of  1851,  p.  459,  {  97. 


ARTICLE  VIII. 

WILLS  FOUND  AFTER  LETTERS  OF  ADMINISTRATION   GRANTED, 
AND   MISCELLANEOUS  PROYI8ION8. 


On  proof  of 
will,  after 
grant  of 
lettera  of 
adniintotra- 
tion,  letters 
revoked. 


Section  U23.  On  proof  of  will,  after  grant  of  letters  of  administration, 

letters  revoked. 

1424.  Power  of  executor  in  snch  a  case. 

1425.  Executor  or  administrator  may  resign,  when.    Court  to  ap- 

point successor.    Liability  of  out-goer. 

1426.  All  acts  of  executor,  etc.,  valid  until  his  power  is  revoked. 

Sbo.  1428.  (§  98.)  If,  after  granting  letters  of  admin- 
istration on  the  ground  of  intestacy,  a  will  of  the  decedent 
is  duly  proved  and  allowed  by  the  court,  the  letters  of 
administration  must  be  revoised,  and  tbe  power  of  the 
administrator  ceases,  and  he  must  render  an  account  of 
his  administration  within  such  time  as  the  court  shall 
direct. 

statutes  of  1861,  p.  469,  {  08. 


Power  of 
execator  In 
such  a  case. 


Sec.  1424.  (§  99.)  In  such  case,  the  executor  or  the 
administrator  with  the  will  annexed  is  entitled  to  de- 
mand, sue  for,  recover  and  collect''  all  the  rights,  goods, 
chattels,  debts  and  effects  of  the  decedent  remaining  unad- 
ministered,  and  may  be  admitted  to  prosecute  to  final 
judgment  any  suit  commenced  by  the  administrator  before 
the  revocation  of  his  letters  of  administration. 

statutes  of  1861,  p.  469,  {  09. 


Executor  or        Seo.  1425     (§  100)    Any  executor  or  administrator 

toTmay         i^^Jj  ^t  any  time,  by  writing,  filed  in  the  probate  court, 

redgn,wen  ,»esign  his  appointment,  having  first  settled  his  accounts 

and  delivered  up  all  the  estate  to  the  person  whom  the 
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court  shall  appoint  to  receive  the  saixio.    If.  however,  by  court  to 
reason  of  any  delays  in  such  settlement  and  delivering  niocessor. 
up    of  the  estate,  or  for  any  other  cause,  the  circum- 
stances of  the  estate  or  the  rights  of  those  interested 
therein  require  it,   the  court  may,   at  any  time  before 
settlement  of  accounts  and  delivering  up  of  the  estate  is 
completed,  revoke  the  letters  of  such  executor  or  admin- 
istrator,  and   appoint,   in   his  stead,   an    administrator, 
either  special  or  genera),  in  the  same  manner  as  is  directed 
in  relation  to  original  letters  of  administration.     The  lia-  LUboityof 
bility  of  the  outgoing  executor  or  administrator,  or  of  °"  '^^^' 
the  sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
charged, released  or  affected  by  such  appointment  or  res- 
ignation.    A  delivery  of  the  entire  estate  to  his  successor 
or  the  person  appointed  to  receive  the  same,  discbarges 
the  outgoing  executor  or  administrator  and  his  sureties 
from  further  liability,  and  the  court  must  so  order  it. 

SUtutes  of  1S51,  p.  457,  i  100;  1858,  p.  105,  {  1. 

Seo.  1426.  (§101.)  All  acts  of  an  executor  or  admin-  AUutsor 
istrator,  as  ibch,  before  the  revocation  of  his  letters  testa-  eSt'vSld 
mentary  or  of  administration,  are  as  valid,  to  all  intents  JSwir*!! 
and  purposes,  as  if  such  executor  or  administrator  had 
continued  lawfully  to  execute  the  duties  of  his  trust. 

Statutes  of  1851,  p.  459,  {  101. 

• 

KoTE.— Section  102  (Stat  1851,  p.  459)  is  omitted,  its 
office  beiDg  supplied  in  part  IV  of  this  code,  under  title 
"Evidence." 


reroked. 


ARTICLE  IX. 

DISQUALIFIED  JUDGES   AND  TRANSFERS  OF  ADMINISTRATORS. 

Section  1430.  When  judge  not  to  act. 

14.31.  Judge  being  disqualified,  proceedings  to  be  transferred,  and 

where. 
1432.  Transfer  not  to  change  right  to  administer.    Re-transfer,  how 

made. 
14.^3.  When  proceedings  to  be  returned  to  original  court. 

Sec.  1430.    (§  103 )  No  prohate   court  shall  admit  to  whenjudge 
probate  any  will,  or  grant   letters   testamentary  or  of 
administration,  in  any  case  where  the  judge  thereof  is 
interested  as  next  of  kin  to  the  decedent,  or  as  a  leg- 
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Jii  Igo  being 
(Usqoalified, 
proceedings 
to  be  trans- 
ferred,  and 
where. 


atee  or  devisee  under  the  will,  or  when  he  is  named  as 
executor  or  trustee  in  the  will,  or  is  a  witness  thereto,  or 
is  in  any  other  manner  interested  or  disqualified  from 
acting. 

Btatatet  of  1861,  p.  i59,  {  103 ;  1863-4,  p.  369,  i  9. 

Sso.  1431.  (§  104.)  When  a  petition  is  filed  in  the  pro^ 
bate  court,  praying  for  admission  to  probate  of  a  will,  or 
for  granting  letters  testamentary  or  of  administration, 
or  when  proceedings  are  pending  in  the  probate  court  for 
the  settlement  of  an  estate,  and  the  presiding  judge  of  the 
court  is  disqualified  to  act  from  any  cause,  upon  his  own 
or  the  motion  of  any  person  interested  in  the  estate,  he 
must  make  an  order  transferring  the  proceeding  to  the 
probate  court  of  an  adjoining  county ;  and  the  clerk  of  the 
court  ordering  the  transfer  must  transmit  to  the  clerk  of 
the  court  to  which  the  proceeding  is  ordered  to  be  trans* 
ferred,a  certified  copy  of  the  order,  and  all  the  papers  on 
file  in  his  office  in  the  proceeding;  and  thereafter  the 
probate  court  to  which  the  proceeding  is  transferred  shall 
exercise  the  same  authority  and  jurisdictifp  over  the 
estate,  and  all  matters  relating  to  the  administration 
thereof,  as  if  it  had  original  jurisdiction  of  the  estate. 

BUtut68  of  1851,  p.  460,  J  104 ;  1865-6,  p.  828,  ^  1. 


Trawirer  not 
to  change 
richtto 
aominister. 


Re^traniifcr, 
how  made. 


Seo  1432.  (§  104 )  The  transfer  of  a  proceeding  from 
one  court  to  another,  as  provided  for  in  the  preceding  sec- 
tion, shall  not  affect  the  right  of  any  person  to  letters 
testamentary  or  of  administration  on  the  estate  trans- 
ferred, but  the  same  persons  are  entitled  to  letters  testa- 
mentary or  of  administration  on  the  estate,  in  the  order 
•lereinbefore  provided.  If,  before  the  administration  is 
closed  of  any  estate  so  transferred,  as  herein  provided, 
another  person  is  elected  or  appointed,  and  qualified,  as 
probate  jiidge  of  the  county  wherein  such  proceeding  was 
originally  commenced,  who  is  not  disqualified  to  act  in 
the  settlement  of  the  estate,  and^the  causes  for  which  the 
proceeding  was  transferred  no  longer  exist,  any  person 
interested  in  the  estate  may  have  the  proceeding  returned 
to  the  court  from  which  it  was  originally  transferred,  by 
filing  a  petition  setting  forth  these  facts,  and  moving  the 
court  therefor. 

Statutes  of  1851,  p.  460,  J  104 ;  1865-6,  p.  329,  {  1. 
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Seo.  1433.    (§  104.)  On  hearing  the  motion,  if  the  facts  wbenpro. 
reqaired  bj  the  preceding  section  to  bo  set  oat  in  the  bereranMd 
petition  are  satisfactorily  shown,  and  it  further  appears  coart.  ^ 
to  the  coart  that  the  convenience  of  parties  interested 
wonid  be  promoted  by  such  change,  the  jndgo  must  make 
htk  order,  transferring  the  proceeding  back  to  the  probate 
court  where  it  was  originally  commenced }  and  the  clerk 
of  the  court  ordering  the  transtier  must  transmit  to  the 
clerk  of  the  coart  in  which  the  proceeding  was  originally 
commenced  a  certified  copy  of  the  order,  and  all.  the  orig- 
inal papers  on  Qle  in  his  oflSice  in  the  proceeding;  and 
the  court  where  the  proceeding  was  originally  comfnenced 
shall  thereafter  have  jurisdiction  and  power  to  make  all 
necessary  orders  and  decrees  to  close  up  the  administra- 
tion of  the  estate. 

SUtutefl  of  1851,  p.  460,  {  104;  1865-6,  p.  829,  {  1. 


ARTICLB  X. 

REMOVALS   AND    SUSPENSIONS    IN   CERTAIN   CASES. 

BsctiON  143(r.  Stupenrion  of  powora  of  ezecntor. 

1437.  Executor  to  hftve  notice  of  hU  soapeniioD,  uid  to  b«  oit«d 

to  appear. 
1488.  Any  party  interested  may  appear  on  hearing. 
1430.  Notiee  to  absconding  exeoators  and  administrators. 
1440.  May  compel  attindaaoe, 

Seo.  1436.  (§  281.)  Whenever  the  probate  judge  has  smpen^ 
reason  to  believe,  from  bis  own  knowledge  or  from  credi*  meSSr!^ 
ble  information,  that  any  executor  or  administrator  has 
wasted,  embezzled  or  mismanaged,  or  is  about  to  waste 
or  embezzle  the  property  of  the  estate  committed  to  his 
charge,  or  has  committed  or  is  about  to  commit  a  fraud 
upon  the  estate,  or  is  incompetent  to  act,  or  has  perma- 
nently removed  from  the  tftate,  or  has  wrongfully  neg- 
lected the  estate,  or  has  long  neglected  to  perform  any 
act  as  such  executor  or  administrator,  he  must,  by  an 
order  entered  upon  the  minutes  of  the  court,  su8p9nd  the 
powers  of  such  executor  or  administrator,  until  the  mat- 
ter is  investigated. 

Statutes  of  1851,  p.  485,  J  381 ;  1861,  p.  652,  J  100. 

Note.— Section  282  (Stat  1851,  p.  485}  is  embodied  in 
section  1411,  and  omitted  hen. 

45 
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fc«eatorto        Sec.  1437.    (§  283  .>  When   sucl^  suspension  is  made, 
of  hiflBoa-      notice  thereof  must  be  given  to  the  executor  or  adminis- 

ponsioDf  And 

to^e^citadto  trator,  and  he  must  he  cited  to  appear  and  show  cauBe 
why  his  lettei*s  should  not  be  revoked.  If  he  fail  to 
appear  in  obedience  to  the  citation,  or,  if  appearing,  the 
court  is  satisfied  that  there  exists  cause  for  his  removal; 
his  letters  must  be  revoked,  and  letters  of  admfnistratioD 
granted  anew,  as  the  case  may  require. 

Statntefl  of  1851,  p.  486,  {  288. 

Seo.  1438.  (§  284.)  At  the  hearing,  any  person  inter- 
ested in  i;he  estate  may  appear  and  file  his  allegations  in 
writing,  showing  that  the  executor  or  administrator 
should  be  removed;  to  which  the  executor  or  administra- 
tor may  demur  or  answer,  as  hereinbefore  provided.  The 
issues  raised  must  be  heard  and  determined  by  the  court 
or  a  jury. 

SUtntes  of  1851,  p.  485,  }  284. 

8so.  1439.  (§  285.)  If  the  executor  or  administrator 
has  absconded  or  conceals  himself,  or  has  removed  or 
absented  himself  from  the  state,  notice  may  b|  given  him 
of  the  pendency  of  the  proceedings  by  pubUcation,  io 
such  manner  as  the  court  may  direct,  and  the  court  may 
proceed  upon  such  notice  as  if  the  citation  had  been  per- 
sonally served. 

StatnteB  of  1851,  p.  485,  {  885 ;  1881,  p.  652,  }  102. 

Sxo.  1440.  (§  286.)  In  the  proceedings  authorized  by 
the  preceding  sections  of  this  article,  for  the  removal  of 
an  executor  or  aTdministrator,  the  court  may  compel  his 
attendance  by  attachment,  and  may  compel  him  to  an- 
swer questions,  on  oath,  touching  his  administration,  and, 
upon  his  refusal  so  to  do,  may  commit  him  until  he  obey, 
or  may  revoke  his  letters,  or  both. 

BUtntes  of  1851,  p.  485,  i  286  ;  1861,  p.  652,  j  lOS. 
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CHAPTER  IV. 


Of   THE   INVBNXORT   AND    COLLECTION    OF   THE    EFFECTS    OF 

DECEDENTS. 


AftTICLfl  I.  IlCyXHTQRT,  APPRAISBVBNT  AVD  POfllBSSIOir  OP  BSTATS. 

II.  Embbzzlshbnt  amb  bvbrbhdbb  of  propbrtt  op  bstate. 
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ARTICLB  I. 
INVKNTOET,  APPBAISKMSNT  AND  P08SK8SION  OF  K8TAT1. 

SiCTioif  1443.  Inrentory  to  b«  returned,  inolnding  the  homestead. 
1444.  Appndtement  and  pay  of  appraisers. 

1446.  Oath  of  appraisers  and  InTeDtoiy*  how  made. 

1444.  iDrentoijrtoaeooaatformoQ^s.   If  all  men^,  so  ^pnise- 
ment  neoessary. 

1447.  Effect  of  Darning  a  debtor  executor. 

1448.  Discharge  or  beqaest  of  debt  against  exeoator. 

1449.  To  make  oath  to  inrentory. 

1450.  Letters  may  be  revoked  for  neglect  of  administrator. 

1451.  Inventory  of  after  diseovered  property. 

1452.  Administrator  and  executor  to  possess  real  and  personal 

estate. 

1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or 

devisees  at  the  end  of  ten  months,  unless  there  are  debts 
to  be  satisfied. 

1454.  Personal  estate  first  chargeable.    Real  estate,  when  to  be 

sold. 

Sco.  1448.    (§  105.)  Bveiy  executor  or  admiDistrator  inventory  to 
muBt  make  and  return  to  the  coart,  at  its  first  term  afler  tnciudi^  * 
bis  appointment,  a  true  inventory  and  appraisement  of  >tMd. 
all  the  estate  of  the  decedent,  real,  personal  or  mixed, 
inclading  the  homestead,  if  anj  there  is  recorded,  which 
has  oome  to  his  possession  or  knowledge. 

statutes  of  1851,  p.  460,  i  105. 

Sec  1444.    (§  106.)   To  make  the  appraisement,  the  AppraiM- 
probate  judge  or  court  must  appoint  three  disinterested  ^d 
persons  (any  two  of  whom  may  act),  who  are  entitled  to  ^^'^*^* 
receive  a  reasonable  compensation  for  their  services,  to  be 
allowed  by  the  court  or  judge,  on  presentation  Of  a  bill 
of  items  therefor,  including  all  necessary  disbursements, 
sworn  to  by  them  and  filed  with  the  inventory,  and  must 
not  exceed  five  dollars  per  day.    If  only  one  day's  ser- 
vices are  chatged,  the  bill  need  not  be  sworn  to.    If  any 
part  of  the  estate  is  in  any  other  county  than  that  in 
which  letters  issued,  appraisers  thereof  may  be  appointed, 
either  by  the  probate  judge  having  jurisdiction  of  the 
estate  or  by  the  probate  judge  of  such  other  county,  on 
request  of  the  judge  having  jurisdiction. 

SUtutes  of  1851,  p.  400,  2  106;  1861,  p.  634,  g  29. 

Seo.  1446.    (§107.)  Before  proceeding  to  the  execution  S2ie«!Sd 
of  their  duty,  the  appraisers,  before  any  officer  authorized  iS!!7^l!!2^ 
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to  admiDiBter  oaths,  must  take  and  sabscribe  an  oatb,  to 
be  attached  to  the  inventory,  that  they  will  truly,  hon- 
estly and  impartially  appraise  the  property  which  is 
exhibited  to  them,  according  to  the  best  of  their  knowl- 
edge and  ability.  They  must  then  proceed  to  estimate 
and  appraise  the  property ;  each  article  must  be  set  down 
separately,  with  the  value  thereof  in  dollars  and  cents,  in 
figures,  opposite  to  the  articles,  respectively;  the  inventory 
must  contain  all  the  estate  of  the  decedent,  real  and  per- 
sonal, a  statement  of  all  debts,  partnerships  and  other 
interests,  bonds,  mortgages,  notes  and  other  securities  for 
the  payment  of  money  belonging  to  the  decedent,  speci- 
fying the  name  of  the  debtor  in  each  security,  the  date, 
the  sum  originally  payable,  the  indorsements  thereon  (if 
any),  with  their  dates,  and  the  sum  which,  in  the  judg- 
ment of  the  appraiser,  may  be  collected  on  each  debt, 
interest  or  security;  the  inventory  must  show,  so  far  as 
the  same  can  be  ascertained  by  the  executor  or  the 
administrator,  what  portion  of  the  property  is  commu- 
nity property  and  what  portion  is  the  separate  property 
of  the  decedent. 

Statutes  of  1851,  p.  460,  }  lOt;  1861,  pp.  684-5,  ;  80. 

inTentonr  to  Sxo.  1446.  (§  108.)  The  inventory  must  also  contain 
^S^jB.        an  account  of  all  moneys  belonging  to  the  decedent  which 

has  come  to  the  hands  of  the  executor  or  administrator; 

and  if  none  has  come  to  his  hands,  the  fact  must  be  so 
If  all  money,  Stated  in  the  inventory.  If  the  whole  estate  consists  of 
mentnecoB-'  moncy,  there  need  not  be  an  appraisement,  but  an  inven- 
'^'  tory  must  be  made  and  returned  as  in  other  cases. 

StAtatea  of  1851,  p.  460,  {  108;  1865-6,  pp.  634-5,  {  8. 

xff«jtor^  ^'^'  ^^'^'    (§1^0  Thenamingof  aperson  asexecntor 

debtor  docs  not  thereby  discharge  him  from  any  just  claim  whidi 

the  testator  has  against  him,  but  the  claim  must  be  in* 
eluded  in  the  inventory,  and  the  executor  is  liable  for  the 
same,  as  for  so  much  money  in  his  hands,  when  the  debt 
or  demand  becomes  due. 

Statntei  of  1851,  p.  461,  {  109. 

jMflchargeor       Sio.  1448.    (§  110.)  The  discharge  or  bequest  in  a  will, 

deSr^ffibiBt    of  any  debt  or  demand  of  the  testator  against  the  oxecu- 

^execntor.       ^^^  named,  or  any  other  person,  is  not  valid  against  the 

creditors  of  the  decedent,  but  is  a  specific  bequest  of  the 
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debt  or  demaDd.  It  mnst  be  incladod  in  the  foventory, 
aod,  if  necessary,  applied  in  the  payment  of  his  debts.  If 
not  necessary  for  that  purpose,  it  must  be  paid  in  the 
same  manner  and  proportion  as  other  specific  legacies. 

statutes  of  1851,  p.  461,  {  110. 

Sso.  1449.  (§  111.)  The  inventory  must  be  signed  by  To  make 
the  appraisers,  and  the  executor  or  administrator  roust  inTentory. 
take  and  subscribe  an  oath  before  an  officer  authorized  to 
administer  oaths,  that  the  inventory  contains  a  true 
statement  of  all  the  estate  of  the  decedent  which  has 
come  to  his  knowledge  and  possession,  and  particularly  of 
all  money  belonging  to  the  decedent,  and  of  all  just 
claims  of  the  decedent  against  him.  The  oath  must  be 
indorsed  upon  or  annexed  to  the  inventory. 

SUtatef  of  1861,  p.  461,  {  111 ;  1861,  p.  635,  {  81. 

Skc.  1450.    (§  112.)  If  an  executor  or  administrator  Letters  may 
neglects  or  refuses  to  return  the  inventory  within  the  forM^iect 
time  prescribed,  or  within  such  further  time,  not  exceed-  trator. 
ing  two  months,  which  the  court  or  judge  shall,  for  rea- 
sonable  cause,  allow,  the  court  m«y,  upon  notice,  revoke 
the  letters  testamentary  or  of  administration,  and  the 
executor  or  administrator  is  liable  on  his  bond  for  any 
injury  to  the  estate,  or  any  person  interested  therein, 
arising  from  such  failure. 

SUtntes  of  1861,  p.  461,  {  112 ;  1861,  p.  685,  ;  82. 

Sbc.  1451.    (§  118.)  Whenever  property  not  mentioned  inrentory 
in  an  inventory  that  is  made  and  filed,  comes  to  the  pos-  ditoorered 

»  ,  j»  J..  1        property. 

session  or  knowledge  of  an  executor  or  administrator,  he 
must  cause  the  same  to  be  appraised  in  the  manner  pre- 
scribed in  this  article,  and  an  inventory  thereof  to  be 
returned  within  two  months  after  the  discovery ;  and  the 
.  making  of  such  inventory  may  be  enforced,  after  notice, 
by  attachment  or  removal  from  office. 

BtfeAatei  of  1861,  p.  461,  }  118. 


Seo.  1452.     (§  114.)    The  executor  or  administrator  AdmiDiBtra. 

must  have  possession  of  all  the  real  and  personal  estate  ezecntor  to 

of  the  decedent,  and  receive  the  rents  and  profits  of  the  S^d^noDai 

real  estate,  until  the  estate  is  settled,  or  until  delivered  ****^* 
over  by  order  of  the  probate  court  to  the  heirs  or  devi- 
sees ',  and  must  keep  in  good  tenan table  repair  all  houses, 
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buildiDgs  and  fixtures  thereon,  which  are  under  his  con- 
trol. The  heirs  or  devisees  may  themselves,  or  jointly 
with  the  executor  or  administrator,  maintain  an  action 
for  the  possession  of  the  real  estate  against  any  one 
except  the  executor  or  administrator,  or  those  holding 
under  either. 

statutes  of  1861,  p.  461,  {  114. 

NoTS. — The  last  clause  of  this  seetion  is  new,  and  intended 
to  plaoe  it  within  the  power  of  parties  more  directly  inter- 
ested in  the  estate  then  the  executor  or  administrator,  to 
assert  a  right  to  real  property  and  to  maintain  it,  if  possible, 
by  an  action  at  law. 

Sec.  1453.  (§  114.)  Unless  it  satisfactorily  appears  to 
the  probate  court,  that  the  rents,  issues  and  profits  of  the 
real  estate  for  a  longer  period,  is  necessary  to  be  received 
by  the  executor  or  administrator,  wherewith  to  pay  the 
debts  of  the  decedent  then  proved,  or  in  action  against 
the  estate ;  or  that  it  will  probably  be  necessary  to  sell 
the  real  estate  for  the  payment  of  such  debts ;  at  the  end 
of  ten  months  from  the  first  puolication  of  the  notice  to 
creditors,  the  court  must  direct  the  executor  or  adminis- 
trator to  deliver  possession  of  all  the  real  estate  to  the 
heirs  at  law  or  devisees. 

statutes  of  1661,  p.  461,  i  114. 

KoTE. — This  is  an  entirely  new  section  and  the  propriety 
of  enacting  it,  it  is  presumed,  will  sufficiently  appear  on 
reading  it.  The  same  idea  was  embodied  in  the  work  of 
Judge  Currey,  of  the  former  oommission. 


Pergonal 
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Seo.  1454.  (§115.)  The  personal  estate  of  the  decedent 
which  comes  into  the  hands  of  the  executor  or  adminis- 
trator is  first  chargeable  with  the  payment  of  the  debts 
and  expenses;  if  the  goods,  chattels,  rights  and  credits  in 
the  hands  of  the  executor  or  administrator  is  not  suffi- 
cient to  pay  the  debts  of  decedent,  the  expenses  of  admin- 
istration and  the  allowance  to  the  family,  the  whole  of 
the  real  estate  may  be  sold  for  that  purpose  by  the  execu- 
tor or  administrator,  in  the  manner  prescribed  in  article 
seven  of  this  chapter. 

statutes  of  1861,  p.  462,  J  115. 
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ARTIOLE  II. 

IMBEZZLEMSNT     AND     SURRENDER     OF     PROPERTY     OF     THE 

ESTATE. 

BiCTioir  1458.  BmbesBling  estate  before  grant  of  letters  testamentary. 

1459.  Citation  to  person  suspected  to  have  embetsled  estate*  ete. 

1460.  Refusal  to  obey  oitatlon,  penalty  for,  and  for  embeailement. 

May  be  compelled  to  disclose  by  imprisonment.    Liable 
for  double  damages. 
1401.  Persons  entrusted  with  estate  of  decedent  may  be  oited  to 
account. 

Seo.  1458.    (§  116.)    If  any  person,  before  the  grant-  smbeaiing 
ing  of  letters  testamentary  or  of  administration,  embez-  mntof 
zles  or  alienates  any  of  the  moneys,  goods,  chattels  or  mentuy. 
effects  of  a  decedent,  he  is  chargeable  therewith  and  lia- 
ble to  an  action  by  the  executor  or  administrator  of  the 
estate,  for  double  the  value  of  the  property  so  embezzled 
or  alienated,  to  be  recovered  for  the  benefit  of  the  estate. 

SUtutes  of  1851,  p.  462,  2  116. 

Sec.  1459.  (§  117.)  If  any  person  interested  in  the  citation  to 
estate  of  a  decedent  complains  to  the  probate  judge,  on  pH^to"* 
oath,  that  any  person  is  suspected  to  have  concealed,  em-  emiMHied 
bezzled,  smuggled,  conveyed  away  or  disposed  of  any 
moneys,  goods  or  chattels  of  the  decedent,  or  has  in  his 
possession  or  knowledge,  any  deeds,  conveyances,  lands, 
contracts  or  other  writings,  which  contain  evidences  of, 
or  tend  to  disclose  the  right,  title,  interest  or  claim  of  the 
decedent  to  any  real  or  personal  estate,  or  any  claim  or 
demand,  or  any  last  will,  the  judge  may  cite  such  person 
to  appear  before  the  probate  court,  and  may  examine  him 
on  oath  upon  the  matter  of  such  complaint.  If  such  per- 
son is  not  in  the  county  where  letters  have  been  granted, 
bo  may  be  cited  and  examined,  either  before  the  probate 
court  of  the  county  where  he  is  found,  or  before  the  court 
issuing  the  citation.  But  if  in  the  latter  case  he  appears 
and  is  found  innocent,  his  necessary  ezpeii  es  must  be 
allowed  him  out  of  the  estate. 

Statutes  of  1851,  p.  462,  {117. 

Sec.  1460.    (§  118.)    If  the  person  so  cited  refuses  to  Refusal  to 
appear  and  submit  to  an  examination,  or  to  answer  such  ^^^^o^* 
interrogatories  as  may  be  put  to  him,  touching  the  mat-  beuiemMU 
ters  of  the  complaint,  the  court  may,  by  warrant  for  that 
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purpose,  commit  him  to  tho  county  jail,  there  to  remain 
in  close  custody  until  he  submits  to  the  order  of  the  court 
or  is  discharged  according  to  law.  If,  upon  such  exami- 
nation, it  appears  that  he  has  concealed,  embeszled, 
smuggled,  conveyed  away  or  disposed  of  any  moneys, 
goods  or  chattels  of  the  decedent,  or  that  he  has  in  his 
possession  or  knowledge,  any  deeds,  conveyances,  bonds, 
contracts  or  other  writings,  containing  evidences  of,  or 
tending  to  disclose  the  right,  title,  interest  or  claim  of  tho 
decedent  to,  any  real  or  personal  estate,  claim  or  demand, 
or  any  lost  wril  of  the  decedent,  the  probate  court  may 
make  an  order  requiring  such  person  to  disclose  his 
knowledge  thereof  to  the  executor  or  administrator,  and 
may  commit  him  to  the  county  jail,  there  to  remain  until 
the  order  is  complied  with  or  he  is  discharged  according 
to  law ;  and  all  such  interrogatories  and  answers  must  be 
in  writing,  signed  by  the  party  examined,  and  filed  in  the 
probate  court.  The  order  for  such  disclosure,  made  upon 
such  examination,  must  be  prima  facie  evidence  of  the 
right  of  such  administrator  to  such  property,  in  any  action 
brought  for  the  recovery  thereof;  and  any  judgment 
recovered  therein  must  be  for  double  the  value  of  the 
property  as  assessed  by  the  court  or  jury,  or  for  return  of 
the  property,  and  damages  in  addition  thereto,  equal  to 
the  value  of  such  property.  In  addition  to  the  examina- 
tion of  the  party,  witnesses  may  be  produced  and  exam- 
ined on  either  side. 

SUtutM  of  1851,  p.  462,  {  118;  1861,  p.  635,  |  33. 


^•"^■«n:  Sbo.  1461.  (§  119.)  The  probate  judge,  upon  the  com- 
Mtate  of  plaint,  on  oath,  of  any  executor  or  administrator,  may 
mayjbe  dtod  citc  any  pcrsou  who  has  been  entrusted  with  any  part  of 
the  estate  of  the  decedent,  to  appear  before  such  court, 
and  require  him  to  render  a  full  account,  on  oath,  of  any 
moneys,  goods,  chattels,  bonds,  accounts  or  other  prop- 
erty or  papers  belonging  to  the  estate,  which  has  oome  to 
his  possession  in  trust  for  the  executor  or  administrator, 
and  of  his  proceedings  thereon ;  and  if  the  person  so  cited 
refuses  to  appearand  answer  such  account,  the  court  may 
proceed  against  him  as  provided  in  the  preceding  section. 

SUtutes  of  1851,  p.  462,  }  119. 
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CHAPTER  V. 

or   THE  PBOVI8ION  FOB  THE   SUPPORT   Of  THE  FAMILY,  AND 

OF  THE   HOMESTEAD. 

Abticli  I.  Of  thb  pRonsioir  roR  tbi  butport  of  the  family. 

II.   Or  THB  HOMBSTBAD. 


ARTICLE  I. 

OF   THE  PROVISION  FOR  THE  SUPPORT  OF  THE  FAMILY. 

I  SBcnoa  14M.  Widow    and   minor   ohildron    may  remain  in  deoedent'i 

f  hoaae,  etc. 

1466.  All  property  exempt  from  ezeoation  to  be  Mt  i^art  for  «se 
of  family. 

1466.  May  malLe  extra  allowance. 

1467.  Payment  of  allowanee. 

1468.  Property  set  apart,  how  apportioned  between  widow  and 

children. 

1469.  Estates  less  than  fifteen  hundred  dollars  to  go  to  wife  and 

child ;  those  less  than  three  thoosand  to  be  summarily 
I  administered. 

I  1470.  When  all  property  to  go  to  children. 

I 

Seo.  1464.     (§120.)  When  a  person  dies  leaving  a  widow  widowand 
or  minor  children,  the  widow  or  children,  until  letters  are  dr«n  may ' 
granted  and  the  inventory  is  returned,  are  entitled  to  re-  decedent's 
main  in   possession  of  the  homestead,  all   the  wearing     *^'  * 
apparel  of  the  family,  and  of  all  the  household  furniture 
of  the  decedent,  and  are  also  entitled  to  a  reasonable 
provision  for  their  support,  to  be  allowed  by  the  pro- 
bate judge. 

Statutes  of  1851,  pp.  462-3,  2  ^^^' 

Seo.  1466.     (§  121.)  Upon  the  return  of  the  inventory,  ah  property 
or  at  any  subsequent  time  during  the  administration,  the  ez^uon  to 
court  or  vhe  probate  judge  may,  on  his  own  motion  or  on  to-wMoir* 
petition  therefor,  set  apart  for  the  use  of  the  surviving  kTsJ* 
husband  or  wife,  or  the  minor  children  of  the  decedent, 
all  property  exempt  from  execution,  including  the  home- 
stead selected,  designated  and  recorded.     If  none  has 
been  selecfted,  designated  and  recorded,  the  judge  or  the 
court  must  select,  designate,  set  apart  and  cause  to  be 
recorded  a  homestead  for  the  use  of  the  persons  herein- 
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May  make 
oxtra  allow- 
ance. 
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before  Darned,  in  the  manner  provided  in  article  two  of 
this  chapter,  out  of  the  real  estate  belonging  to  the  dece- 
dent. 

BUtntesof  1851,  p.  46S,  J  121;  1861, p.  636.  i  .U;  1865-6, 
p.  850,  ;  1  ;  1867-8,  p..  172,  {  1 ;  1870,  p.  400,  J  1. 

Note.— This  leetion,  which  has  heen  so  frvqneiifly  aflModsd 
by  referanoe  alone  to  the  original  sectioii  of  the  aot  of  1851, 
as  section  121,  received  a  judicial  construction  in  the  matter 
of  the  estate  of  Basse  (35  Cal.  310),  wherein  it  is  held  that 
this  section,  as  it  stood  nnder  the  amendment  of  1866  (StaL 
1865*6,  p.  850, 2  1),  taken  in  connection  with  section  124, 
clearly  recognises  the  jarisdiotion  and  authority  of  the  probate 
court  to  set  apart  a  homestead  from  the  lands  of  an  estate, 
though  none  had  been  recorded  prior  to  the  death  of  thsT 
decedent.  The  statute  of  1870,  p.  400,  so  far  changes  the 
section  as  to  use  the  words,  "  husband  or  wife,  or  minor 
children,"  in  the  place  of  "  family  ;"  it  would  seem  from 
this  that  the  last  legislature  intended  to  vest  the  right  of 
survivorship  to  the  homestead  property  in  the  children  as  well 
as  in  either  of  the  surviving  parents.  This  right  of  the  sur- 
vivor to  the  title  of  the  homestead  is  also  cleariy  recognised 
in  the  matter  of  the  estate  of  Delaney  (87  CaL  176).  For 
these  reasons  we  retain  the  main  features  of  the  act  of  1870, 
giving  the  right  of  survivorship  to  parents  or  children,  and 
shall  modify  and  simplify  the  method  of  setting  Apart  the 
homestead  provided  in  the  act  of  1870,  p.  703. 

Seo.  1466.  (§  122.)  If  the  amount  set  apart  be  insuffi- 
cient for  the  support  of  the  widow  and  children,  or  either, 
the  probate  court  or  judge  must  make  such  reasonable 
allowance  out  of  the  estate  as  shall  be  necessary  for  the 
maintenance  of  the  family,  according  to  their  circum- 
stances, during  the  progress  of  the  settlement  of  the 
estate;  which,  in  case  of  an  insolvent  estate,  must  not  be 
longer  than  one  year  after  granting  letters  testamentary 
or  of  administration. 

Statutes  of  1851,  p.  463,  J  122 ;  1861,  p.  636,  {  35. 


Payment  of 
alkiwaoee. 


Seo.  1467.  (§  123.)  Any  allowance  made  by  the  court 
or  judge,  in  accordance  with  the  provisions  of  this  article, 
mhst  be  paid  in  preference  to  all  other  charges,  except 
funeral  charges  and  expenses  of  adminiotration;  and  any 
such  allowance,  whenever  made,  may,  in. the  discretion  of 
the  court  or  judge,  take  effect  from  the  death  of  the 
decedent. 

Statutes  of  1851,  p.  463,  }  123;    1861,  p.  636,  {  36; 
1863-4,  p.  370,  ;  11. 
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NoTB. — An  examinaiion  of  the  opioion  of  the  learned 
Jastioe  Sawyer,  in  the  matter  of  the  estate  of  Albert  Basse 
(25  Cal.  313).  will  fully  explain  why  the  oommission  have 
deemed  it  nnneoessaiy  to  retain  section  124  (Stat.  1851). 
We  haye  in  this  code  designated  all  the  property  which  is 
exempt  from  exeoation,  and  why  repeat  it  here  7  It  does 
not  saffioiently  appear  why  the  homestead  of  the  snr- 
yivor  should  be  confined  to  quantity  of  country  land  or  town 
lot*,  under  the  reasoning  of  the  court  in  the  matter  of  the 
estate  of  Belaney  (37  Gal.  176),  since  the  constitutional 
limit  ip  ralue  ($6,000)  is  retained. 

Sec   1468     (§  125.)  When  property  is  set  apart  for  the  property  set 
use  of  the  family,  in  accordance  with  the  provisions  of  a^^io^ 
this  chapter,  if  the  decedent  left  a  widow  and  no  minor  ^do^Lid 
child,  such  property  is  the  property  of  the  widow.    If  he  ^^^^^ 
left  also  a  minor  child  or  children,  the  one-half  of  such 
property  shall  belong  to  the  widow  and  the  remainder  to 
the  child,  or  in  equal  shares  to  the  children,  if  there  are 
more  than  one.    if  there  is  no  widow,  the  whole  belongs 
to  the  minor  child  or  children. 

Statutes  of  1851,  p.  463,  }  126. 

S£0.  1469.    (§  126.)  If,  on  the  return  of  the  inventory  of  ssutes  ie«a 
the  estate  of  an  intestate,  it  appears  that  the  value  of  the  to  go  to  wife 
whole  estate  does  not  exceed  the  sum  of  fifteen  hundred  those  leas' 
dollars,  the  probate  court,  by  a  decree  for  that  purpose,  tobesuni' 
must  assign  for  the  use  and  support  of  the  widow  and  ^nutered. 
minor  child  or  children,  if  there  be  a  widow  or  minor 
child,  and  if  no  widow,  then  for  the  children,  if  there  are 
any,  the  whole,  of  the  estate,  after  the  payment  of  the 
expenses  of  his  last  illness,  funeral  charges  and  expenses 
of  the  administration,  and  there  must  be  no  further  pro- 
ceedings in  the  administration  unless  further  estate  be 
discovered  ;  and  when  it  so  appears  that  the  value  of  the 
whole  estate  does  not  exceed  the  sum  of  three  thousand 
dollars,  it  is  in  the  discretion  of  the  probate  court  to  dis- 
pense with  the  regular  proceedings,  or  any  part  thereof, 
prescribed  in  this  title,  and  there  must  be  had  a  summary 
admiuistratian  of  the  estate,  and  an  order  of  distribution 
thereof  at  the  end  of  six  months  after  the  issuing  of 
letters ;  the  notice  to  creditors  must  be  giren  to  present 
their  claims  within  four  months  after  the  first  publication 
of  such  notice,  and  those  not  so  presented  are  barred  as 
in  other  cases. 

Statutes  of  1861,  p.  464,  i  126 ;  1861,  p.  636,  2  87. 
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NoTB. — The  ehftnges  hero  made  are  from  fi^e  to  fifUm 
handled,  in  third  line,  and  flrom  «me  to  lAree  thoanakd*  in 
thirteenth  line.  These  changes  were  suggested  by  Jadg« 
Carrey,  of  the  former  commission,  and  are  eoncnrred  in  \(j 
ns* 

Whan  au  Sbo.  1470.    (§  127.)  If  the  widow  has  a  maintoDanoe 

property  to       •      ,        , 

jotochii-  derived  from  her  own  property  equal  to  the  portion  set 
apart  to  her  by  the  preceding  sections  of  this  article,  the 
whole  property  'so  set  apart,  other  th|^D  her  half  of  the 
homestead,  mast  go  to  the  minor  children. 

Btatntes  of  1851,  p.  464,  {  127. 


ABTICLB  II. 

OF  THE   H0MX8TEAD. 

Seotior  1474.  Rights  of  surrivor  to  homestead. 

1476.  Selected  and  recorded  homestead  aet  off  to  person  entitled. 
Sabsisting  liens  to  be  paid  by  soWent  estate. 

1476.  Appraisers  to  carre  out  of  the  original  exceeding  fire  thon- 

sand  dollars  in  valne,  a  homestead,  and  report  the  same. 

1477.  Report  of  the  appraisers.     Majority  and  minority,  which 
•  may  be  eonfirmed. 

1478.  Day  to  be  set  for  confirming  or  rejecting  the  report  of  the 

appraisers.    Appeal. 

1479.  If  report  r^ected,  other  appraisers  appointed.    If  again  re- 

jected, partition  suit  to  be  brought. 

1480.  Instead  of  dividing  the  homestead,  who  may  take  a  deed 

thereof  at  appraised  valae. 

1481.  If  no  homestead  is  selected  and  recorded  prior  to  death  of 

deoedent,  one  may  be  petitioned  fo^. 

1482.  Court  to  direct  partition  suit  in  the  distriot  court,  when. 

Proceedings  thereon. 

1483.  If  property  is  common  or  separate,  court  to  cause  appraise- 

ment and  admeasurement  to  be  made. 

1484.  New  appraisement  when  ordered.    Instead  of  deeding  prfrp- 

erty  at  appraised  valuc^  public  sale  to  be  ordered,  when. 

1485.  Costs,  to  whom  chargeable.    Persons  succeeding  to  rights  of 

homestead  owners  hare  all  their  powers  and  rights. 

1486.  Who  succeeds  to  unmarried  person's  homestead. 

Rights  of  Sso.  1474.    (§  10.)  The  homestead  selected  by  the  hos- 

hSmfl]!^  band  and  wife,  or  either  of  them,  during  their  oovertore, 
and  recorded  while  both  are  living,  on  the  death  of  the 
hasband  or  wife,  vests  absi^ately  in  the  survivor  and 
their  minor  children,  if  any,  jointly,  one-half  to  the 
survivor  and  one  half  to  the  children;  bnt  if  no  hus- 
band or  wife  survives,  then  in  their  minor   children, 
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if  anj;  and  is  not,  nor  is  the  prooeeds  of  a  Bale  thereof, 
subject  to  the  payment  of  any  debt  or  libbility  contracted 
by  or  existing  against  the  husband  and  wife,  or  either  of 
them,  previous  to  or  at  the  time  of  the  death  of  such  hos- 
band  or  wife,  except  such  lien,  debt  or  liability  as  the 
homestead  was  subject  to  at  the  time  of  the  death  of 
Buch  husband  or  wife. 

StatatM  of  1851,  p.  998,  {  10 ;  1860,  p.  813,  {  4;  1862, 

p. «»,  i  a. 

NoTB. — Tbia  amendoieiit  enables  a  provident  parent,  be- 
fore deatb,  to  proTide  for  the  children,  against  an  improyi- 
dent  parent  living. 

Sxo.  1475.    (§  121.)  If  the  homestead  selected  and  re-  soicctod  and 
corded  prior  to  the  death  of  the  decedent  is  returned  in  bomeataad 
the  inventory  appraised  at  not  exceeding  five  thoasand  pemman. 
dollars  in  value,  the  probate  court  must  by  order  set  it  n.  s. 
off  to  the  person  in  whom  title  is  vested  by  the  preced- 
ing section,    if  there  are  subsisting  liens  or  encumbrances  substoting 
on  the  homestead,  they  must  be  paid  oat  of  the  funds  of  ^^bjsoi- 
the  estate,  if  there  remain  sufficient  for  that  purpose,  after  ''^^^  *"****• 
the  payment  of  all  claims  allowed  against  the  estate.  , 

StatatM  of  1851,  p.  463,  i  ISl ;  1867-8,  p.  17S,  1 1 ;  1870, 
p.  794,  i  1. 

Sec.  1476.     If  the  homestead,  as  selected  and  recorded,  Appraisen 
is  appraised  at  more  than  five  thousand  dollars,  the  ap-  of  theoHg. 
praisers  must,  before  they  make  their  return,  admeasure  ing:£^ooo 
and  set  apart  such  portion  of  the  original  homestead,  horoUteadl 
including  the  residence,  or  such  portion  of  the  residence  £«  ISm/ 
as  does  not  exceed  five  thousand  dollars  in  value,  and     *  * 
make  report  thereof,  giving  the  metes,  bounds  and  full 
description  of  the  property  and  appurtenances  by  them 
set  apart  as  a  homestead;  the  appraisers  must  at  the 
same  time  report  the  value  of  the  entire  house,  if  they 
have  partitioned  it ;  also,  the  house  and  the  largest  por- . 
tion  of  the  immediately  adjacent  land  and  buildings  which 
together  do  not  exceed  five  thousand  dollars  in  value, 
each  stated  separately. 

Seo.  1477.    Any  two  of  the  appraisers  concurring  may  xeportofUie 
discharge  the  duties  imposed  upon  the  three,  and  make  ^^s. 
the  report.    A  dissenting  report  may  be  made  by  the 
third  appraiser.    The  report  must  state  fully  the  acts  of 
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Minority  and  the  appraisers.    Both  reports  maybe  heard  and  consid- 

ndnority,  jii  .,..  ^  .  • 

which  may     cred  Dv  the  court  m  determining  a  confirmation  or  rejec- 

be  conilnnod      •  o    i  •      • 

N.  ».  tion  of  the  majority  report,  but  the  minority  report  must 

in  no  case  be  confirmed. 


Day  to  b«  set 
for  confirm 


port  of  the 
appraisers. 


Seo.  1478w  When  the  report  of  the  appraisers  is  filed, 
ingornyect-  the  court  must  set  a  day  for  hearing  any  objectiona 
thereto,  from  any  one  interested  in  the  estate.  There 
must  be  given  the  same  notice  thereof  as  is  required  lo 
article  one,  chapter  two,  of  the  probate  of  a  will.  The 
objections  must  be  in  writing,  and,  together  with  such 
witnesses  as  may  be  produced  for  and  against  the  report, 
be  heard  by  the  court.  If  the  court  is  satisfied  that  the 
appraisement,  or  the  partition  and  appraisement,  was 
fairly  and  honestly  conducted  and  made,  the  report, 
appraisement  and  partition  must  be  confirmed ;  if  not, 
rejected;  and  the  order  of  the  court  made  confirming  the 
same  is  final,  unless  appealed  to  the  supreme  court,  as 
provided  in  other  cases  under  this  title. 


Appeal. 


j4te!r?ther      ^^^   1479.    If  the  report  is  rejected  and  no  appeal  is 
appraiaera      takcs  thcrefrom,  or  if  from  any  cause  the  first  appraisers 

appointed.  '  •'  . 

^'  B.  fail  to  make  the  required  report,  the  court  must  appoint 

three  disinterested  householders,  residents  of  the  county, 
to  appraise  and  admeasure  the  homestead,  who  must  be 
,  sworn    thereto,   perform    the  duties  and    make   report 

thereof,  and  the  same  proceedings  for  the  confirmation  or 
rejection  thereof  had,  as  provided  in  the  two  preceding 

ifnginre-    scctions.    If  the  rcport  be  again  rejected,  and  no  appeal 

jocceflf  par*      ^ 

tiUonsuit  to  IS  taken,  the  court  must  direct  the  homestead  claimant  to 

be  brought* 

bring  action  for  partition  of  the  homestead,  in  the  district 
court,  and  must  set  apart  the  homestead  as  directed  by 
the  district  court. 


Instead  of 
dividing  the 
homestead, 
who  may 
take  a  deed 
thereof  at 
appraiaed 
Talne* 
K    S 


Sec.  1480.  Instead  of  dividing  a  house  or  the  land 
embraced  in  the  homestead  selected  and  recorded,  the 
person  entitled  to  the  homestead  by  descent  has  the  right 
to  pay  to  the  estate  the  excess  of  value  at  which  the  same 
is  appraised  over  five  thousand  dollars,  and  receive  a  deed 
therefor,  to  be  executed  by  such  person  as  designated  in 
the  order  of  the  court,  conveying  to  him  all  the  interest  of 
the  estate  therein.  If  the  claimant  declines  to  make  such 
payment,  and  signifies  a  preference  for  the  value  of  the 
homestead  rather  than  a  partition  between  him  and  the 
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estate,  any  of  the  heirs  or  devisoes  may  pay  the  appraised 
value  and  take  a  deed  frorn  the  estate  and  the  homestead 
claimant.  Five  thousand  dollars  of  the  purchase  money 
must  be  paid  by  order  of  the  court  to  the  person  entitled 
to  the  homestead. 

Seo.   1481.     If  no  homestead  is  selected,   designated  ifnohome. 

»Umd  is  8e« 

and  recorded  prior  to  the  death  of  the  decedent,  any  lectodand 
of  the  persons  named  in  section   fourteen   hundred  and  or  to  death 
seven ty-four,  entitled  to  succeed  to  a  homestead,  may  may*beA°i- 
petition  the  probate  court  to  admeasure,  appraise  andset  n!\ 
apart  to  them  a  homestead,  from  the  real  estate  belong- 
in/ir  to  the  decedent.     The  petitiou>'must  set  forth  the 
name  of  the  petitioner,  his  relation  to  decedent,  the  land 
from  which  it  is  desired  to  make  the  selection,  the  por- 
tion thereof  selected  and  its  estimated  value,  and  whether 
the  same  bo  common  or  separate  property  of  the  dece- 
dent, or  owned  by  decedent  as  joint  tenant,  tenant  in 
common  or  as  a  coparcener. 

Sec.  1482.    If  the  land  from  which  the  selection  of  the  court  to   i. 
homestead  is  to  be  made  is  owned  by  the  decedent  as  SS^SStuii 
joint  tenant,  tenant  in  common,  or  as  a  coparcener,  the  TOurt,"wKL. 
probate  court  must  so  order,  and  the  executor  or  admin-  fjJJJJJ^"*' 
istrator  must  proceed  to  have  partition  thereof  made  by  ^^  ^• 
action  in  the  district  court,  as  provided  in  this  code;  and 
when  partition  is  so  made  and  certified  to  the  probate 
court,  the  probate  court  must,  if  the  portion  set  apart  to 
the  estate  does  not  exceed  five  thousand  dollars  in. value, 
set  the  same  apart  to  the  claimant,  if  entitled  thereto, 
and  cause  the  same  to  be  recorded ;  or,  if  a  sale  is  had  of 
the  land  by  decree  of  the  district  or  probate  court,  the 
proceeds  of  the  sale  belonging  to  the  estate,  not  exceeding 
five  thousand  dollars,  must  be  paid  to  such  claimant. 

Sec.  1483.    If  the  land  and  appurtenances  from  which  if  property 

ti.  /»•  j«L«  *•  common 

the  selection  of  honriestead  is  sought,  is  common  or  sep-  or  separate, 
arate  property  of  the  decedent,  on  filing  the  petition  the  cause  ap. 

.    ^  .  J  ^1  X      1.       prateement 

court  mast  appoint  appraisers  ana  cause  the  same  to  be  and  admeos- 
admeasured,  appraised,  reported  and  confirmed  or  rejected,  be  made, 
as  provided  in  the  preceding  sections  of  this  article ;  and 
in  the  event  of  a  second  rejection  of  the  appraiser's 
report,  and  no  appeal  is  taken,  must  direct  action  for  par- 
tition to  be  instituted,  and  set  apart  a  homestead,  as  pro- 
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New  ap* 
praisement, 
when 
(nrdered. 

N.  S. 


Instead  of 
deeding 
property  at 
appraised 
falue»  pnb* 
lie  sale  to 
be  ordered, 
when. 


CoBta,  to 
whom 
chargeable. 
N.  8. 

Persons  sue* 
ceedingto 
rights  of 
hmneetead 
owners  have 
aU  their 
powers  and 
rights. 


Wbosoo- 
ceeds  to 
unmarried 
person's 
homestead 
M.  8. 


vided  iD  this  article  for  setting  apart  a  recorded  home- 
stead. 

Sec,  1484.  If  it  is  made  to  appear  to  the  probate  court 
that  any  appraisement  of  property,  constitating  or  from 
which  is  to  be  selected  the  homestead  claimed,  or  prayed 
to  be  set  apart,  is  either  too  high  or  too  low,  or  is  unfairly 
or  fraudulently  made,  the  appraisement,  by  order  of  the 
court,  must  be  annulled  and  another  had,  as  provided  in 
this  article  in  case  of  rejection  of  a  report.  Instead  of 
the  homestead  claimant,  or  other  heirs  or  devisees,  taking 
the  property  in  this  section  before  mentioned,  at  its 
appraised  value,  as  provided  in  section  fourteen  hundred 
and  eighty,  the  court  may,  in  its  discretion,  or  on  petition, 
direct  a  sale  thereof  to  be  had  at  public  auction,  after  notice 
of  sale  given  as  provided  for  sales  of  real  estate  of  a  dece- 
dent in  the  course  of  administration,  for  the  payment  of 
debts  or  legacies.  If  more  than  five  thousand  dollars  is 
not  bid,  no  sale  shall  take  place,  but  on  report  of  the  facts 
the  property  must  be  set  apart  as  a  homestead. 

Sso.  1485.  The  costs  of  all  proceedings  in  the  probate 
court,  provided  for  in  this  chapter,  must  be  paid  by  the 
estate,  as  expenses  of  admini-^tration.  Persons  succeed- 
ing by  purchase  or  otherwise  to  the  interests,  rights  and 
title  of  successors  to  homesteads,  or  to  the  right  to  have 
homesteads  set  apart  to  them,  as  in  this  chapter  provided, 
have  all  the  rights  and  benefits  conferred,  by  law  on  the 
persons  whose  interests  and  rights  they  acquire. 

Sec  1486.  On  the  death  of  an  unmarried  person  having 
a  homestead  recorded,  the  title  to  the  homestead  vests  in 
that  person  by  whose  act  of  residence  with  the  decedent 
the  right  to  secure  a  homestead  was  conferred.  The  home- 
stead must,  by  the  court,  be  set  apart  to  him,  in  the  man- 
ner prescribed  in  this  article  for  setting  apart  other 
recorded  homesteads. 

Note. — Article  2,  preceding,  is  entirely  new,  and  is  in- 
tended by  the  oommission  to  provide  for  every  conceivable 
difficalty  arising  in  the  partition  of  homestead  property. 

The  statute  of  1870,  p.  793,  the  last  enacted  on  the  sub- 
ject, will  be  found,  on  oaxeful  examination^  to  be  rather 
cumbersome,  and  probably  obnoxious  to  a  constitutional 
objection  as  to  Jurisdiction.  We  do  not  decide  that  the 
probate  ooort  may  not  exorcise  the  character  of  Jurisdiction 
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intendAd  by  the  Mt  of  1870,  to  be  oonfemd,  for  it  ia  provided 
that  the  eonrt  may  make  partition  and  dUtribotion  of  estates ; 
but  does  not  this  refer  to  partition  among  the  heirs  alone, 
and  not  partition  where  the  decedent  and  a  stranger  to  the 
estate  hold  as  tenants  in  eommon,  joint  tenants  or  copar- 
ceners? This  matter  of  partition  of  the  homestead  is  fire- 
qnently  the  most  important  matter  in  the  settlement  of  an 
estate,  and  all  things  considered,  it  is  obvionaly  to  the 
interest  of  all  concerned,  that  it  be  made  by  judges  of 
experience  and  learning,  who,  without  reflecting  upon  our 
county  judges  in  any  manner,  we  may  venture  to  say  are  to 
be  found  on  the  disfeiict  rather  than  the  eovnty  bench.  If, 
however,  partition  can  be  satisfactorily  made  by  the  probate 
court,  our  method  provides  suflBcient  means  for  its  accom- 
plishment, ana  by  a  much  less  expensive  and  speedy  method, 
through  one  set  of  appraisers.  There  are  other  departures 
from  the  text  whieh  are  eonddered  improvements  thereon. 
Why  should  not  the  homestead  of  an  unmarried  decedent 
descend  to  the  person  who,  by  residing  with,  confers  on 
him  the  right  to  a  homestead?  The  homestead  is  for  the 
dependent  and  not  the  decedent. 

With  this  view  the  last  section  is  added.    This  artiole  has 
received  favorable  comment  firom  probate  judges. 
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OF  CLAIMS   AGAINST  THE  ESTATE. 

Sbction  1491.  Notice  to  creditors.    Additional  notice. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 

1493.  Time  within  which  claims  against  an  estate  must  be  presented. 

1494.  Claims  to  be  sworn  to,  and  when  allowed,  to  bear  same 

interest  as  judgments. 
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1496.  Alldwance  and  r^ection  of  claims. 

1497.  Approved  claims  or  copies  to  be  filed.    Claims  secured  by 

liens  may  be  described.    Lost  claims. 

1498.  Rejected  claims  to  be  sued  for  within  three  months. 

1499.  Claims  barred  by  statute  of  limitations.    When  and  who 

probate  judge  may  examine. 

1500.  Claims  mmt  be  presented  before  suit. 
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1502.  Claims  in  action  pending  at  time  of  decease. 

1503.  Allowance  of  claim  in  part. 

1504.  Effect  of  judgment  against  executor. 
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Notice  to 
crediton* 


Additional 
notice* 


Sbotioh  1608.  Trial  by  referee,  how  oonflrmed  and  its  effect. 

1609.  Liability  of  ezeontor,  etc.,  for  oosts. 

1610.  Claims  of  executor,  etc^  against  estate. 
1511.  Executor  neglecting  to  give  notice  to  creditors,  to  be  removed. 
1612.  Bzeontor  to  return  statement  of  claims. 

Seo.  1491.  (§  128.)  Every  executor  or  administrator 
must,  immediately  after  his  appointment,  cause  to  be  pub- 
lished in  some  newspaper  of  the  county,  if  there  be  one, 
if  not,  then  in  such  newspaper  as  may  be  designated  by 
the  court,  a  notice  to  the  creditors  of  the  decedent,  re- 
quiring all  persons  having  claims  against  him  to  exhibit 
them,  with  the  necessary  vouchers,  within  ten,  or  if  the 
estate  does  not  elcceed  three  thousand  dollars  in  value, 
within  four  months  after  the  first  publication  of  the  notice, 
to  the  executor  or  administrator,  at  the  place  of  his  res- 
idence or  business,  to  be  specified  in  the  notice;  such 
notice  must  be  published  as  often  as  the  judge  or  court 
shall  direct,  but  not  less  than  once  a  week  for  four  weeks ; 
the  court  or  judge  may  also  direct  additional  notice  by 
publication  or  posting.  In  case  such  executor  or  admin- 
istrator resigns,  or  is  removed,  before  the  expiration  of  the 
ten  months,  or,  if  the  estate  does  not  exceed  three  thou- 
sand dollars  value,  before  the  expiration  of  four  months, 
after  the  first  publication  of  such  notice,  his  successor  must 
give  notice  only  for  the  unexpired  time  allowed  for  admin- 
istration. 

SUtntes  of  1851,  p.  464,  §J  126-8 ;  1861,  p.  636,  |  38. 

Sec.  1492.  (§129.)  After  the  notice  is  given,  as  required 
by  the  preceding  section,  a  copy  thereof,  with  the  affidavit 
of  due  publication,  or  of  publication  and  posting,  must 
be  filed,  and  upon  such  affidavit  or  other  testimony  to  the 
satisfaction  of  the  court,  an  order  or  decree  showing  that 
due  notice  to  creditors  has  been  given, and  directing  that 
such  order  or  decree  bo  entered  in  the  minutes  and 
recorded,  must  be  made  by  the  court. 

SUtntes  of  1851.  p.  464,  }  129 ;  1861,  p.  636,  §39. 

Time  within       Seo.  1493.     (§  130.)  If  a  claim  is  not  presented  within 

which  cUums  1 

against  an      ten,  Or,  if  the  estate  does  not  exceed  three  thousand  dollars 

estate  must  • 

be  presented  Id  valuc,  withiu  four  months  after  the  first  publication  of 
the  notice,  it  is  barred  forever,  except  as  follows :  If  it 
is  not  then  due,  or  if  it  is  contingent,  it  may  be  presented 
within  ten  months  after  it  becomes  due  or  absolute;  when 


Copy  and 
proof  of  no- 
tice to  be 
filed  and 
order  made. 
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it  is  made  to  appear  by  the  affidavit  of  the  claimant,  to 
the  BatisfactioD  of  the  executor  or  a(^miDistrator  and  the 
probate  judge,  that  the  claimant  had  no  notice,  as  provided 
in  this  chapter,  by  reason  of  being  oat  of  the  state,  it  may 
bl  presented  any  time  before  a  decree  of  distribution  is 
entered;  also,  a  claim  for  a  deficiency  remaininfi^  unpaid 
after  a  sale  of  property  of  the  estate  mortgaged  or  pledged, 
may  be  presented  at  any  time  within  ten  months  after 
such  deficiency  is  ascertained. 

SUtutes  of  1851»  p.  464,  g  130  ;  I860,  p.  17,  J  1. 

Seo.  1494.    (§181.)  Every  claim  presented  to  the  ad-  cuimatobe 
ministrator  must  be  supported  by  the  afiSdavit  of  the  and  when 

allowed    to 

claimant,  or  some  one  in  his  behalf,  that  the  amount  is  boar  name 
justly  due,  that  no  payments  have  been  made  thereon  judgment*, 
which  are  not  credited  and  that  there  are  no  offsets  to  the 
same,  to  the  knowledge  of  the  claimant  or  affiant.  When 
the  affidavit  is  made  by  another  person  than  the  claimant, 
he  must  set  forth  in  the  affidavit  the  reasons  why  it  is 
not  made  by  the  claimant.  The  oath  may  be  taken  before 
any  officer  authorized  to  administer  oaths.  The  executor 
or  administrator  may  also  require  satisfactory  vouchers  or 
proofs  to  be  produced  in  support  of  the  claims.  No 
greater  rate  of  interest  shall  be  allowed  upon  any  claim, 
after  the  first  publication  of  notice  to  creditors,  than  is 
allowed  on  judgments  obtained  in  the  district  court. 

'     Statutes  of  1861,  p.  404,  {  131 ;  1860,  pp.  17, 18, }  2 ;  18(^1, 
p.  637,  2  40. 

Note. — The  amendment  to  this  section  places  allowed 
claims  against  an  estate  on  the  same  footing,  so  far  as  inter- 
est is  concerned,  as  Judgments,  which  is  considered  emi- 
nently jnst.  For  why  should  an  allowed  claim,  which  is  a 
quasi  judgment  against  a  decedent,  bear  a  greater  rate  of 
interest  than  a  judgment  against  a  Hying  person? 

Seo.  1495.    (§  131.)  Any  probate  judge  may  present  a  Probate 
claim  against  the  estate  of  a  decedent,  for  allowance,  to  present 
the  executor  or  administrator  thereof;  and  if  the  ezecu-  actico^ere- 
tor  or  administrator  allows  the  claim,  he  must,  in  writing, 
designate  some  probate  judge  of  an  adjoining  county,  who, 
upon  the  presentation  of  such  claim  to  him,  is  vested  with 
the  same  power  to  aMow  or  reject  it  as  he  would  have  if 
the  will  had  been  proved  or  administration  granted  in 
his  own  county;  and  the  probate  judge  presenting  such 


on. 
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claim,  in  case  of  its  rejection  by  the  executor  or  adminis- 
trator, or  by  such  probate  judge  as  shall  have  acted  upon  it, 
has  the  same  right  to  sue  in  a  proper  court  for  its  recovery 
as  other  persons  have  when  their  claims  against  an  estate 
are  rejected.  •  • 

Belknap,  }  131,  A ;  Statntei  of  1866,  pp.  9SM,  }  1. 

Allowance         Seo.  1496,    (§132.)  When  a  olaim,  accompanicd  by  the 

an<l  rejection  \«  /  i  x-  ^^ 

of  claims.  affidavit  required  in  this  chapter,  is  presented  to  the  exe- 
cutor or  administrator,  he  must  indorse  thereon  his  allow- 
ance or  rejection,  with,  the  day  and  date  thereof.  If  he 
allow  the  claim,  it  must  be  presented  to  the  probate  judge 
for  bis  approval,  who  must,  in  the  same  manner,  indorse 
upon  it  his  allowance  or  rejection.  If  the  executor  or 
administrator,  or  the  judge,  refuse  or  neglect  to  indorse 
such  allowance  or  rejection  for  ten  days  after  the  claim 
has  been  presented  to  him,  such  refusal  or  neglect  is 
equivalent  to  a  rejection ;  and  if  the  presentation  be 
made  by  a  notary,  the  certificate  of  such  notary,  under 
seal,  is  prima  facie  evidence  of  such  presentation  and 
rejection.  If  the  claim  be  presented  to  the  executor  or 
administrator  before  the  expiration  of  the  time  limited 
for  the  presentation  of  claims,  the  same  is  valid,  though 
acted  upon  by  the  executor  or  administrator,  and  by  the 
judge,  after  the  expiration  of  such  time. 

Ststutes  of  1851,  p.  464,  }  132;  1861,  pp.  687-8,  J  41. 
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copies  to  be 
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Claims  se- 
cured by 
liens  mav 
described. 


be 


S*o.  1497.  (§  133.)  Every  claim  indorsed  allowed  by 
the  executor  or  administrator,  and  approved  by  the  pro- 
bate judge,  or  a  certified  copy  thereof,  as  hereinafter  pro- 
vided, must  within  thirty  days  thereafter  be  filed  in  the 
probate  court,  and  be  ranked  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  due  coarse  of  adminis- 
tration. If  the  claim  is  founded  on  a  bond,  bill,  note  or 
other  instrument,  the  original  instrument  must  be  pre- 
sented, and  the  allowance  and  approval,  or  rejection, 
indorsed  thereon  or  be  attached  thereto;  if  the  claim  or 
any  part  thereof  is  secured  by  a  mortgage  or  other  lien, 
such  mortgage  or  other  evidence  of  lien  must  be  attached 
to  the  claim,  unless  the  same  is  recorded  in  the  office  of 
the  recorder  of  the  county  in  which  the  land  lies,  in  which 
case  it  is  sufficient  to  describe  the  mortgage  or  lien,  and 
refer  to  the  date,  volume  and  page  of  its  record  ;  and  in 
all  cases  the  claimant  may  withdraw  his  claim  from  the 
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executor  or  administrator  immediately  after  indorsiDg  his 
allowance  thereon;  or  from  the  files,  on  leaving  with 
such  executor  or  administrator,  or  on  file,  a  certified  copy 
thereof,  with  a  receipt  for  the  original  instrument  in- 
dorsed th«reon  by  himself  or  his  agent.  A  brief  descrip- 
tion of  every  claim  filed  must  be  entered  by  the  clerk 
in  the  register,  showing  the  name  of  the  claimant,  the 
amount  and  character  of  the  claim,  rate  of  interest  and 
date  of  allowance.  If  the  original  instrument  is  lost  or  Lost  claims. 
destroyed,  then  in  lieu  thereof  the  Claimant  is  required  to 
file  his  affidavit,  particularly  describing  such  instrument, 
and  stating  the  loss  or  destruction  thereof,  upon  which 
affidavit  the  indorsement  hereinbefore  mentioned  must 
be  made. 

Statiitas  of  1851,  p.  4A5,  §  183 ;  1861,  p.  «38,  i  42. 

NoTB. — Some  cliangefl  hare  been  made  in  tlifa  section,  so 
as  to  obviate  the  necessity  of  a  olaimant  parting  with  the 
possession  of  any  written  evidence  of  his  demand,  when 
endeavoring  to  oolleot  it. 

Sec.  1498.    (§  184.)  When  a  claim  is  rejected,  either  i^ected 
by  the  executor  or  administrator,  or  the  probate  judge,   saedfiur 
the  holder  must  bring  suit  in  the  proper  court  against   mJntha.  ^^^ 
the  executor  or  administrator,  within  three  months  after 
the  date  of  its  rejection,  if  it  be  then  due,  or  within  three 
months  ailer  it  becomes  due,  otherwise  the  claim  is  for- 
ever  barred. 

•    Statutes  of  1851,  p.  465,  J  134. 


Sec.  1499.     (§  135.)  No  claim  shall  be  allowed  by  the  ohdms 

executor  or  administrator,  or  by  the  probate  judge,  which  Btatnte  o? 

is  barred  by  the  statute  of  limitations.     When  a  claim  is  whenim?' 

presented  to  the  probate  judge  for  his  allowance,  he  may,  j^dgemay^ 

in  his  discretion,  examine  the  claimant  and  others,  on  "*™*°®- 
oath,  and  hear  any  other  legal  evidence  touching  the 
validity  of  the  claim. 

Statutes  of  1851«  p.  465,  i  135. 

Sbo.  1500.    (§136.)  No  holder  of  any  claim  against  an  claims  must 

estate  shall  maintain  any  action  thereon,  unless  the  claim  beforas^'t. 
is  first  presented  to  the  ^executor  or  administrator. 

Statntes  of  1851,  p.  465,  }  )S6. 

Seo.  1501.    (§  137.)  The  time  during  which  there  shall  ul3?ation. 
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GlaimB  In  ac- 
tion pending 
at  time  of 
decease. 


Allowance  of 
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executor. 


Execution 
n')i  to  itMoe 
after  death. 


be  a  vacancy  in  the  administration  must  not  be  included 
in  any  limitations  herein  prescribed.  « 

Statatea  of  1851,  p.  465,  }  137. 

Seo.  1502.  (§  138.)  If  an  action  is  pending  against  the 
decedent  at  the  time  of  his  death,  the  plaintiff  mast  in 
like  manner  present  his  claim  to  ihe  executor  or  admin- 
istrator for  allowance  or  rejection,  authenticated  ae  re- 
quired in  other  oases ;  and  no  recovery  shall  be  had  in 
the  action  unless  proof  be  made  of  the  presentations  re- 
quired. 

Statntes  of  1851,  p.  465,  }  138. 

Seo.  1503.  (§  139 )  Whenever  any  claim  is  presented 
to  an  executor  or  administrator,  or  to  the  probate  judge, 
and  he  is  willing  to  allow  the  same  in  part,  he  must  state 
in  his  indorsement  the  amount  he  is  willing  to  allow.  If 
the  creditor  refuse  to  accept  the  amount  allowed  in  satis- 
faction of  his  claim,  he  shall  recover  no  costs  in  any  action 
therefor,  brought  against  the  executor  or  administrator, 
unless  he  recovers  a  greater  amount  than  that  offered 
to  be  allowed. 

StatDtes  of  1851,  p.  465,  }  139. 

Sec.  1504.  (§  140.)  A  judgment  rendered  against  an 
executor  or  administrator,  upon^any  claim  for  money 
against  the  estate  of  his  testator  or  intestate,  only  e^stab- 
liahes  the  claim  in  the  same  manner  as  if  it  had  been 
allowed  by  the  executor  or  administrator  and  the  pro- 
bate judge,  and  the  judgment  must  be  that  the  executor 
or  administrator  pay  in  due  course  of  administration  the 
amount  ascertained  to  be  due.  A  certified  transcript  of 
the  judgment  must  be  filed  in  the  probate  court.  No 
execution  must  issue  upon  such  judgment,  nor  shall  it 
create  any  lien  upon  the  property  of  the  estate  or  give  to 
the  judgment  creditor  any  priority  of  payment. 

SUtates  of  1851,  p.  465,  §  140. 

Sec.  1505.  (§  141.)  When  any  judgment  has  been 
rendered  against  the  testator  or  intestate  in  his  lifetime, 
no  execution  shall  issue  thereon  after  his  death,  except  in 
the  cases  hereinafter 'provided,  but  a  certified  copy  of 
the  judgment  must  be  presented  to  the  executor  or  ad- 
ministi*ator,  and  be  allowed  and  filed,  or  rejected,  as  any 
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other  claim,  bat  need  not  be  Bupportod  by  the  affidavit  of 
the  claimaDt  or  other  proof,  except  to  the  fact  that  the 
amount  claimed  thereon  is  justly  dae  and  unsatisfied,  and 
must  be  paid  in  due  course  of  administration.    If  ezecu-  ifoneis 
tion  is  aetually  levied  upon  any  property  of  the  decedent  JTro^^rt^  ^ 
before  his  death,  the  same  may  be  sold  for  the  satisfac-  °^^y^'^^''' 
tioD  thereof,  and  the  officer  making  the  sale  must  account 
to  the  executor  or  administrator  for  any  surplus  in  his 
hands.    Execution  may,  however,  nasue  on  application  of 
the  executor  or  administrator,  or  the  successor  in  inter- 
est  of  the  decedent,  by  order  of  the  court;  or  in  any  case 
of  a  judgment  against  a  decedent  for  the  recovery  of 
real  or  personal  property,  and  in  either  case  must  be  en- 
forced in  the  same  manner  and  with  like  effect  as  if  the 
decedent  were  living. 

Statutes  of  1851,  p.  465,  }  Ul ;  1861,  p.  888,  {  48;  1884, 
p.  452,  i  1. 

NoTB« — Thi«  Baotion  hM  been  made  to  oonfocm  to  the 
provisions  of  this  code,  in  section  688. 

Sec  1506.    A  judgment  rendered  against  a  decedent,  whatjudg. 

dying  after  verdict  or  decision  on  an  issue  of  fact,  but  fSenon^^i 

before  judgment  is  rendered  thereon,  is  not  a  lien  on  the  JJ^J^*^* 

real  property  of  the  decedent,  but  is  payable  in   due  ^•** 
course  of  administration. 

Note. — This  section  is  drawn  Arom  the  statutes  of  1851, 
p.  83,  ;  203. 

Sec.  1507.    (§  142.)  If  the  executor  or  administrator  Hayrefrr 
doubts  the  correctness  of  any  claim   presented  to  him,  cuSml?^ 
he   may  enter  into  an  agreement,  in  writing,  with  the 
claimant,  to  refer  the  matter  in  controversy  to  some  dis- 
interested person  to  be  approved  by  the  probate  judge. 
Upon  filing  the  agreement  and  approval  of  the  probate 
judge  in  the  office  of  the  clerk  of  the  district  court  for 
the  county  in  which  the  letters  testamentary  or  of  ad- 
ministration were  granted,  the  clerk  must,  either  in  vaca- 
tion or  in  term,  enter  a  minute  of  the  order  referring  the 
matter  in  controversy  to  the  person  so  selected ;  or,  if 
the  parties  consent,  a  reference  may  be  had  in  the  pro- 
bate court;  and  the  report  of  the  referee,  if  confirmed,  sirect  of 
establishes  or  rejects  the  claim  the  same  as  if  it  had  been  aiiowMM>» 
allowed  or  rejected  by  the  executor  or  administrator  and  "'■^•^**^'* 
the  probate  judge. 

statutes  of  1851,  p.  466,  {  142 ;  1861,  p.  688,  {  44. 
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Trial  by  Sso.  1508.    (§  143.)  The  referee  mnst  hear  and  deter- 

confirmed,  luine  the  matter,  and  make  his  report  thereon  to  the 
"*  ^  court  in  which  his  appointment  is  entered.  The  same  pro- 
ceedings shall  he  had  in  all  respects,  and  the  referee  shall 
have  the  same  powers,  be  entitled  to  the  same  compen- 
sation and  subjec;}.  to  the  same  control,  as  in  other  cases 
of  reference.  The  court  may  remove  the  referee,  appoint 
another  in  his  place,  set  aside  or  confirm  his  report,  and 
adjudge  costs,  as  in  actions  against  executors  or  admin* 
istrators,  and  the  judgment  of  the  court  thereon  shall  be 
as  valid  and  effectual,  in  all  respects,  as  if  the  same  had 
been  rendered  in  a  suit  commenced  bj  ordinary  process. 

Statatos  of  1851,  p.  466,  {  143 ;  1861,  p.  639,  J  45. 

Liabiutyof  Seo.  1509.  (§  144.)  When  a  judgment  is  rocoveredy 
etc.,foroo8tB  with  costs,  agaiust  any  executor  or  administrator,  he 
shall  be  individually  liable  therefor,  but  they  must  bo 
allowed  him  in  his  administration  accounts,  unless  it  ap- 
pears that  the  suit  or  proceeding  in  which  the  costs  were 
taxed  was  prosecuted  or  defended  without  just  cause. 

statutes  of  1861,  p.  466,  }  144. 

dAimsof  Seo.  1510.    (§  145.)  If  the  executor  or  administrator  is 

ekC^B^nst  a  creditor  of  the  decedent,  his  claim,  duly  authenticated 
by  affidavits,  must  be  presented  for  allowance  or  rejection 
to  the  probate  judge,  and  its  allowance  by  the  judge  is 
sufficient  evidence  of  its  correctness,  and  it  must  be  paid 
as  other  claims,  in  due  course  of  administration. 

Statutes  of  1851,  p.  466,  i  145. 

Bxecotor  ^^0.  1511.     (§  146.)  If  an   executor  or  administrator 

^en^kleto  ^t^&H  ucglect  for  two  mouths  after  his  appointment  to 

bewSSvitL    S'^^  notice  to  creditors,  as  prescribed  by  this  chapter,  the 

court  must  revoke  his  letters,  and  appoint  some  other 

person  in  his  stead,  equally  or  the  next  in  order  entitled 

to  the  appointment. 

statutes  of  1851,  p.  466,  i  146. 


Executor  Seo.  1012.    (§  147.)  At  the  same  term  at  which  he  is 

statement      required  to  return  his  inventory,  the  executor  or  admin- 
of  ciafnu.      istriitor  must  also  return  a  statement  of  all  claims  against 
the  estate  which  have  been  presented  to  him,  if  so  re- 
quired by  the  court;  and  from  term  to  term  thereafter  he 
must  present  a  statement  of  claims  subsequently  pre- 
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sen  ted  to  him.  In  all  such  statements  he  must  designate 
the  names  of  the  creditors,  the  nature  of  each  claim,  when 
it  beoame  due  or  will  become  due,  and  whether  it  was 
allowed  or  rejected  by  him. 

Statntes  of  1861,  p.  466,  g  147. 


• 


»  CHAPTER  VII. 

or  SALES   AND    CONVEYANCES   0¥  FBOPERTT   OF    DECEDENTS. 
Articlk  I.  Salbs  in  obnb&al. 

II.   SaLXS  op  personal  PBOPBBTr. 
III.   SUMNABY  SALBS  OF  MINES  AND  MINING  INTERESTS. 

IV.  Sales  or  real  estate,  intbrbsts  therein  anp  conf xrmation 

THBRBOF. 


ARTICLE  I. 
SALES  IN  OINERAL. 

Section  1517.  No  sales  Talid  exoept  by  order  of  prabate  oonrt. 

1518.  Applications  for  orders  of  sale. 

15 19.  Bat  one  petition,  order  and  sale  mnst  be  had  when  it  is  pos- 
,  sible  to  do  so. 

Sec.  1517.     (§  148.)   No  sale  of  any  property  of  an  No  sales 
estate  of  a  decedent  is  valid,  unless  made  under  order  of  byorder^r 
the  probate  court,  except  as  otherwise  provided  in  this  Srart. 
chapter.     All  sales  must  be,  under  oath,  reported  to  and 
confirmed  by  the  probate  court,  before  the  title  to  the 
property  sold  passes. 

statutes  1851,  p.  467,  J  US ;  1861,  p.  639,  J  46. 

Note. — This  section  is  amended  so  as  to  require  "  all 
sales  "  to  be  confirmed  before  title  to  property  passes,  and 
obviates  the  repetition  of  this  provision. 

Sfeo.  1518.     (§  149.)  All  petitions  for  orders  of  sale  Appueatfons 
must  be  In  writing,  setting  forth  the  facts  showing  the  sale.  ^^ 
sale  to  be  necessary,  and  upon  the  hearing  any  person 
interested  in  the  estate  may  file  his  written  objections, 
which  must  be  heard  and  determined. 

Statues  of  1851,  p.  467,  g  149. 

48 
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Bntonepeti-  Seo.  1519.  When  it  can  be  made  to  appear  to  the 
and  sale  ooart  that  the  estate  ib  insolvent,  or  that  it  will  require  a 
vhenius  Bale  of  all  the  property  of  the  estate,  of  every  charactor, 
do8o.  ^  ^  to  pay  the  family  allowance,  expenses  of  administration 
and  debts,  there  must  be  but  one  petition  filed,  bat  one 
order  of  sale  Vade  and  but  one  sale  had.  The  probate 
court,  when  a  petition  for  the  sale  of  any  property  for 
any  of  the  purposes^  herein  named  is  presented,  mast 
inquire  fully  into  the  probable  amount  required  to  make 
all  such  payments,  and  if  there  is  no  more  eeAite  than 
sufficient  to  ip^y  the  same,  must  require  but  one  proceed- 
ing for  the  sale  of  the  entire  estate.  In  such  case,  the 
petition  must  set  forth  all  the  facts  required  by  section 
fifteen  hundred  and  thirty-seven. 


• 


ARTICLE  IL 

BALES  OF  PERSONAL  PROPERTY. 

SicnoN  1522.  Perishable  tnd  depreciating  property  to  be  sold. 

152.3.  Order  to  sell  personal  property. 

1524.  Partnership  interests  and  ehoses  in  action,  bow  sold. 

1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  s^jld. 
1520.  Sole  of  personal  property. 

Pertohabie         Seo.  1623      (§150.^  At  any  time  after  rccoivin^  letters, 

and  depreci*  ,      , 

atiDgprop-     the  executor,  administrator  or  special  administrator  may 
sold.  Apply  ^o  ^^0  court  or  judge  and  obtain  an  order  to  sell 

perishable  and  other  personal  property  likely  to  depreci- 
ate in  value,  or  which  will  incur  loss  or  expense  by  being 
kept,  and  so  much  other  personal  property  as  ma}"*  be 
necessary  to  pay  the  allowance  made  to  the  family  of  the 
decedent.  The  order  for  the  sale  may  be  made  without 
notice;  but  the  executor,  administrator  or  special  admin- 
istrator is  responsible  for  the  property,  unless,  after  mak- 
ing a  sworn  return  and  on  a  proper  showing,  the  court 
shall  approve  the  sale. 

Btatates  of  1851,  p.  W,  { 160 ;  1841,  p.  639,  }  47 ;  1SS5-6, 

pp.  765-6. 

Order  to  ieii       Sec.  1523.     (§  150.)  If  claims  against  the  estate  have 

property.       been  allowed,  and  a  sale  of  property  is  necessary  for  their 

payment  or  the  expenses  of  administration,  the  executor 

or  administrator  may  apply  for  an  order  to  sell  so  much 
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of  the  personal  property  as  may  be  necessary  therefor. 
Upon  filing  his  petition,  notice  of  at  least  five  days  mast 
be  given  of  the  hearing  of  the  application,  either  by  post- 
ing notices  or  by  advertising.  He  may  also  make  a  simi- 
lar application,  either  in  vacation  or  term,  from  time  to 
time,  so  long  as  any  personal  property  ftmains  in  his 
hands  and  sale  thereof  is  necessary.  If  it  is  made  to 
appear  for  the  best  interest  of  the  estate,  he  may,  at  any  ^ 

time  after  filing  the  inventory,  in  like  manner  and  after 
giving  like  notice,  apply  for  and  obtain  an  order  to  sell 
tbe  whole  of  the  personal  property  belonging  to  the 
estate,  whether  necessary  to  pay  debts  or  not. 

Statntaa  of  1851,  p.  467,  {  150 ;  1861,  p.  639,  i  47 ;  1865-6, 
pp.  765-6,  {  4, 

Seo.  1524.    Partnership  interests  or  interests  belong-  partnerabip 
ing  to  any  estate  by  virtue  of  any  partnership  formerly  choAMin 
existing,  and  choses  in  action,  may  be  sold  in  the  same   boi^'  ^ 
manner  as  other  personal  property,  when  it  appears  to  be 
for  the  best  interest  of  the  estate.    Before  confirming 
tbe  sale  of  any  partnership  interest,  whether  made  to  the 
surviving  partner  or  to  any  other  person,  the  court  or 
judge  must  carefhlly  inquire  into  the  condition  of  the 
partnership  affairs,  and  must  examine  the  surviving  part- 
ner, if  in  the  county  and  able  to  be  present  in  court. 

SUtatea  of  1865-6,  pp.  765-6,  i  4. 

Sxo.  1525.    (§  151.)  If  it  appears  that  a  sale  is  neces-  order  of 
sary  for  the  payment  of  debts  or  family  allowance;  or  for  ^^Z  wd^ 
the  best  interest  of  the  estate  and  the  persons  interested  "S!^^^ 
in  the  property  to  be  sold,  whether  it  is  or  is  not  necessary 
to  pay  the  debts  or  family  allowance;  the  court  or  judge 
must  order  it  to  be  made.    In  making  orders  and  sales 
for  the  payment  of  debts  or  family  allowance,  the  court 
or  judge  must  so  direct,  and  such  articles  as  are  not  neces- 
sary for  the  snpport  and  subsistence  of  the  family  of  the 
decedent,  or  are  not  specially  bequeathed,  must  be  first 
sold.     Articles  bequeathed  must  not  be  sold  to  pay  debts 
or  family  allowance,  until  all  other  personal  estate  has 
been  applied  to  the  payment  thereof. 

Statutes  of  1851,  p.  467,  {  151 ;  1861,  pp.  689-40,  ;  48. 

Sso.  1626.    (§§152,158.)  The  sale  of  personal  property  gaieofper- 
must  be  made  at  public  auction,  and  after  public  notice,  S^y!'*'^' 
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given  for  at  least  ten  days,  by  noticea  posted  in  three 
public  places  in  the  county,  or  by  publication  in  a  news- 
paper, or  both,  containing  the  time  and  place  of  sale  and 
a  brief  description  of  the  property  to  be  sold ;  unless,  for 
good  reason  shown,  the  probate  court  or  judge  orders  a 
private  sale,  dr  a  shorter  nolice.  Public  sales  of  aaoh 
property  mast  be  made  at  the  court-house  door,  at  the 
residence  of  the  decedent,  or  at  some  other  public  place, 
but  no  sale  shall  be  made  of  any  property  which  is  not 
present  at  the  time  of  selling  it,  anless  the  court  other- 
wise order. 

BUtates  of  1851,  p.  itf,  J  J 152-3;  1861,  p.  640,  U  49, 50. 

NoTB.— Bj  section  1517,  being  the  fint  seotion  of  this 
ohftpter,  it  is  provided  that  "  all  mUb  **  must  be  confirmed 
before  title  passes ;  hence,  in  this  section  this  proyision  is 
omitted  and  will  be  omitted  wherever  it  occurs  elsewhere. 


ARTICLE  in. 


SUMMARY  SALES  OF  MINES    AND   MINING  INTERESTS. 


Mincfi  may 
be  sold,  how. 


Sbctiok  1529.  Mines  maj  be  sold,  how. 

1580.  Petition  for  sale,  who  may  file  and  what  to  contain. 

1531.  Order  to  show  cause,  how  made  and  on  what  notice. 

1532.  Order  of  sale,  when  and  how  made. 

1533.  Further  proceedings  to  conform  to  articles  two  and  foar. 

Seo.  1529.  When  it  appears  from  the  inventory  of  the 
estate  of  any  decedent  that  his  estate  consists  in  whole 
or  in  part  of  mines  or  interests  in  mines,  or  of  shares, 
interests  or  stocks  in  a  mining  corporation,  sach  mines, 
interests,  stocks  or  shares  may  be  sold  under  the  order  of 
the  probate  court  having  jurisdiction  of  the  estate,  as 
hereinafter  provided. 

statutes  of  1865-6,  p.  359, 1 1. 

Petition  for  Seo.  1530.  (§  153.)  The  executor,  administrator,  or  any 
may  file  and  hcir  at  law,  of  the  estate,  any  creditor  of  the  estate,  any 
tain.  ^^'  partner  or  member  of  any  raining  company,  or  the  pres- 
ident of  any  mining  corporation,  in  which  interests,  stock 
or  shares  are  held  or  owned  by  the  estate,  may  Hie  in  the 
probate  court  a  petition  in  writing,  setting  forth  the 
general  facts  of  the  estate  being  then  in  due  coarse  of 
administration,  and  particularly  describing  the  mine,  inter* 
est,  stock  or  shares  which  it  is  desired  to  sell,  and  partio- 
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nlarly  the  condition  and  situation  of  the  mines,  mining 
iDterests,  or  of  the  mining  company  or  corporation  in 
which  each  interests  or  shares  are  held,  and  the  «  rounds 
upon  which  the  sale  is  asked  to  he  made. 

Statutes  of  1865-6,  p.  589,  {  2. 

Sso.  1531.  (§  158.)  Upon  the  presentation  of  such  pe-  order  to 
tition  the  probate  judge  must  make  an  order  directing  h^Mj^' 
all  persons  interested  to  appear  before  him  at  a  time  and  notice.  ^^^ 
place  specified,  not  less  than  four  nor  more  than  ten 
weeks  fVom  the  time  of  making  such  order,  to  show 
cause  why  an  order  should  not  be  granted  to  the  execu- 
tor or  administrator  to  sell  such  mines,  mining  interests, 
shares  or  stocks,  as  are  set  forth  in  the  petition  and 
belonging  to  the  estate.  A  copy  of  the  order  to  show 
cause  must  be  personally  served  on  all  persons  interested 
in  the  estate,  at  least  ten  days  before  the  time  appointed 
for  hearing  the  petition,  or  published  at  least  four  succes- 
V  sive  weeks  in  such  newspaper  as  the  court  shall  specify. 
If  all  persons  interested  in  the  estate  signify  in  writing 
their  assent  to  such  sale,  the  notice  may  be  dispensed 
with. 

Statutes  of  1865-6,  p.  359,  ^  2. 

Sec.  1532.  (§  153.)  If,  upon  hearing  the  petition,  it  orderofKiie, 
appears  to  the  satisfaction  of  the  probate  judge  that  it  is  how  mwie. 
to  the  interest  of  the  estate  that  such  mining  property  or 
interests  of  the  estate  should  be  sold,  or  if  it  appears  to 
his  satisfaction  that  an  immediate  sale  is  necessary  in 
order  to  secure  the  just  rights  or  interests  of  the  mining 
partners,  tenants  in  common,  or  mining  corporations  in 
which  such  shares,  stocks  or  property  are  held,  such 
probate  judge  must  make  an  order  authorizing  the  exe- 
cutor or  administrator  to  sell  such  mining  interests, 
mines,  stocks  or  shares,  as  hereinafter  provided. 

Statutes  of  1865-6,  p.  359,  J  4. 

Seo.  1533.    (§  153.)  After  the  order  of  sale  is  made  all  Further 
farther  proceedings  for  the  sale  of  such  mining  property,  ?o*^>Dfom" 
and  for  the  notice,  report  and  confirmation  thereof,  mu^t  and  4.^^ 
be  in  conformity  with  the  provisions  of  article  four  of 
this  chapter.     And  whenever  such  mining  interests  con- 
sists of  stocks  or  shares,  held  and  owned  as  personalty,  the 
proceedings  for  the  sale  thereof,  after  the  order  of  sale. 
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must  be  in  conformity  with  the  provisions  of  article  two 
of  this  chapter. 

StotalM  of  1965^,  p.  859,  {  6. 


ARTICLE  IV. 

THE  SALE  OF  BEAL  ESTATE,   INTERESTS   THEREIN  AND  CON- 
FIRMATION  THEREOF. 

SkonoN  1536.  To  sell  real  estate,  when. 

1537.  Verified  petition  for  sale,  what  to  contain  and  to  what  it 

may  refer. 

1538.  Order  to  persons  interested  to  appear. 

1539.  Copy  to  be  served,  assent  given,  or  pablication  made. 

1540.  Hearing  after  proof  of  service.    Presentation  of  elaimi. 

1541.  Administrator,  executor  and  witnesses  may  be  examined. 

1542.  To  sell  real  estate  or  any  part,  when. 

1543.  Order  of  sale,  when  to  be  made. 

1544.  What  the  order  of  sale  must  contain.    May  be  at  public  or 

private  sale. 
1645.  Interested  persons  may  apply  for  order  of  sale.    Fofln  of  ^ 
petition. 

1546.  To  deliver  copy  of  order  to  executor. 

1547.  Notice  of  sale. 

1548.  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notioa.    Bids, 

when  and  how  received. 

1550.  Ninety  per  cent,  of  appraised  value  must  be  offered. 

1551.  Purchase  money  on  sale  on  credit,  how  secured. 

1552.  Hearing  and  setting  aside  sale,  and  when  re^sale  may  be 

ordered. 

1553.  May  file  objections,  when  and  who. 

1554.  When  order  of  confirmation  is  to  be  made  and  when  not. 

1555.  Conveyances. 

1556.  Order  of  oonfirmadon,  what  to  state. 

1557.  Sale  may  be  postponed. 

1558.  Notice  of  postponement. 

1559.  Sale  of  real  estate  to  pay  legacies. 

1560.  Where  payment  of  debts,  etc.,  provided  for  by  will. 
1661.  Sale  without  order.    May  require  security. 

1562.  Where  provision  by  will  insufficient 

1563.  Estate  subject  to  debts,  etc. 

1564.  Contribution  among  legatees. 

1565.  Contract  for  purchase  of  lands  moy  be  sold,  how. 

1566.  Conditions  of  sale. 

1567.  Purchaser  to  give  bond. 

1568.  Executor  to  assign  contract. 

1569.  Sales  by  executors  or  administrators  of  lands  under  mcvt* 

gage  or  lien. 

1570.  The  holder  of  the  mortgage  or  lien  may  purchase  the  lands. 

His  receipt  to  the  amount  of  his  claim  a  valid  payment. 
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Skctioh  1571.  Administrator  and  execator  liable  for  miaeondaet  in  sale. 

1572.  Fiaaduloot  ealee. 

1573.  Limitation  of  actions  for  vacating  sale,  oto. 

1574.  To  what  eases  preceding  section  not  to  apply. 
1576.  Account  of  sale  to  bo  returned. 

1576.  Bxecutor,  etc.,  not  to  1>e  purchaser. 

Sec.  1586.    (§154.)  WhoD  the  perBonal  estate  in  the  TosciirMi 
bands  of  the  executor  or  administrator  is  exhausted  or  ' 

insufficient  to  pay  the  allowance  of  the  family,  the  debts 
outstanding  against  the  decedent,  and  the  debts,  expenses 
and  charges  of  administration,  the  executor  or  adminis- 
trator may  sell  the  real  estate  for  that  purpose,  upon  the 
order  of  the  probate  court. 

Statutes  of  1851,  p.  487,  }  154  ;  1861,  p.  640,  J  51. 

Sec.  1537.  (§  155.)  To  obtain  such  order,  he  must  pre-  verified 
sent  a  verified  petition  to  the  probate  uourt,  or  to  the  ffiefwoaTto 
judge  at  chambers,  setting  forth  the  amount  of  personal  Swhatl?** 
estate  that  has  come  to  his  hands,  and  how  much  thereof,  n>«y  "*»«"• 
if  any,  remains  undisposed  of;  the  debts  outstanding 
against  the  decedent,  as  far  as  can  be  ascertained  or  esti- 
mated; the  amount  due  upon  the  family  allowance,  or 
that  will  be  due  after  the  same  has  been  in  force  for  one 
}'ear;  the  debts,  expenses  and  charges  of  ad  minis tration 
already  accrued,  and  an  estimate  of  what  will  or  may 
accrue  during  the  administration;  a  description  of  all  the 
real  estate  of  which  the  decedent  died  seized  or  in  which 
he  had  any  interest,  or  has  acquired  any  interest,  and  the 
condition  and  value  of  the  respective  portions  and  lots, 
and  whether  the  same  be  community  or  separate  prop- 
erty; the  names  and  ages  of  the  ^ievisees,  if  any,  and  of 
the  heirs  of  the  decedent.  If  the  inventory  and  af  praise- 
raent  on  file  contain  a  full  description  of  all  the  personal 
and  real  estate  of  which  the  decedent  died  seized  or  in 
which  he  had  any  interest,  or  in  which  the  estate  has 
acquired  any  interest,  each  inventory,  by  a  proper  refer- 
ence, may  be  made  a  part  of  the  petition  for  a  descrip- 
tion of  the  property  of  the  estate ;  if  the  same  be  full  as 
to  all  property,  except  property  subsequently  discovered 
or  received,  such  reference  may  be  had  to  the  inventory, 
and  the  additional  property  may  be  set  forth  in  the  peti- 
tion. If  all  the  matters  above  enumerated  cannot  be 
ascertained,  it  must  be  so  stated  in  the  petition. 

Statutes  of  1851,  p.  467,  i  155 ;  1861,  p.  640»  J  52. 
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Order  to 
panoiia 
intarested 
to  appear. 


Copy  to  be 
Borvedf  as- 
sent  fffven, 
or  publica- 
tion made. 


Sbo.  1538.  (§  156.)  If  it  appears  to  the  court  or  jadge, 
from  such  petition,  thut  it  is  necesssary  to  sell  the  whole 
or  some  portion  of  the  real  estate  for  the  purposes  and 
reasons  mentioned  in  the  preceding  section,  or  any  of 
them,  sach  petition  must  be  filed  and  an  order  thercnpon 
made,  directing  all  persons  interested  in  the  estate  to 
appear  before  the  court,  at  a  time  and  place  specified,  not 
less  than  four  nor  more  than  ten  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should 
not  bo  granted  to  the  executor  or  administrator  to  sell  so 
much  of  the  real  estate  of  the  decedent  as  is  necessary. 

Statutes  of  1851,  p.  468,  i  156 ;  1861,  p.  640,  2  $3. 

Seo.  1589.  (§§  157, 159.)  A  copy  of  each  order  to  show 
cause  must  be  personally  served  on-all  persons  interested 
in  the  estate  and  on  any  general  guardian  of  any  minor, 
devisee  or  heir  of  the  decedent  resident  in  the  county, 
at  least  ten  days  before  the  time  appointed  for  hearing 
the  petition,  or  must  be  published  at  least  four  successive 
weeks,  in  such  newspaper  as  the  court  or  judge  shall  di- 
rect.  The  notice  is  served  if  the  publication  is  completed 
ten  days  before  the  day  set  for  hearing.  If  all  persons 
interested  in  the  estate  join  in  the  petition  for  the  sale, 
or  signify  in  writing  their  assent  thereto,  the  notice  may 
be  dispensed  with. 

Statates  of  1851,  p.  468,  ;j  157,  159 ;  1861,  p.  640,  ^  54, 
56;  1868-4,  p.  367,  2  33;  Townsend  vb.  TalUnt, 
33  Cal.  45 ;  eee  (J  292)  post  art.  6,  {  18,  of  the  con- 
stitution. 

KoTK. — Two  sections  are  here  united,  being  on  the  tamo 
subject  The  latter  olause  of  section  169  is  omitted,  for  the 
reason  that  in  a  subsequent  chapter  one  section  proyides  for 
appointment  of  attorneys  in  all  necessary  oases.  The  pro- 
visions of  section  23  (Stat.  1863-4,  p.  367),  are  embraced 
in  this  section. 


Hearing 
after  proof 
of  senrice. 


Sxc.  1540.  (§  158.)  The  probate  court,  at  the  time  and 
place  appointed  in  such  order,  or  at  such  other  time  to 
which  the  hearing  may  be  postponed,  upon  satistactory 
proof  of  personal  service  or  publication  of  a  copy  of  the 
order,  by  affidavit  or  otherwise,  if  the  consent,  in  writing, 
to  such  sale  of  all  parties  interested  is  not  filed,  must  pro- 
ceed to  hear  the  petition,  and  hear  and  examine  the 
allegations  and  proofs  of  the  petitioners,  and  of  all  per- 
sons interested  in  the  estate  who  may  oppose  the  applica- 
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tion.     All  claims  against  the  decedent  not  before  pre-  PreMDUuon 
Bcnted,  if  the  period  of  prcRentation  has  not  elapsed,  may 
be  presented   and   passed   npon  at  the  hearing,  and,  if 
approved  by  the  execator  or  administrator  and  the  pro- 
bate jadge,  are  not  subject  to  review,  except  on  appeal. 

Statutes  of  1851,  p.  468,  {  158 ;  1861,  p.  640,  {  5'>. 

Sec.  1541.     (§  160.)   The  executor,  administrator  and  AdminiBtn. 
witnesses  may  be  examined  on  oath  by  either  party,  and   andwttnev- 
process  to  compel  them  to  attend   and  testify  may  be  examined. 
issued   by  the  probate  jadge,  in  the  same  manner  and 
with  like  effect  as  in  other  cases. 

Statatea  of  1851,  p.  468,  J  160. 

Sko.  1542.  (§161.)  If  it  appears  necessary  to  sell  a  to  eon  real 
part  of  the  real  estate,  and  that  by  a  sale  thereof  the  res-  ^H^^hm^ 
idoe  of  the  estate,  real  or  personal,  or  some  specific  part 
thereof,  would  be  greatly  injured  or  diminished  in  value, 
or  subjected  to  expense,  or  rendered  unprofitable,  or  that 
after  any  such  sale  the  residue  would  be  so  small  in  quan- 
tity or  value,  or  would  be  of  such  a  character  with  refer- 
ence to  its  future  disposition  among  the  heirs  or  devisees, 
as  clearly  to  render  it  for  the  best  interest  of  all  con- 
cerned that  the  same  should  be  sold,  the  court  may  au- 
thorize the  sale  of  the  whole  estate  or  of  ai>y  part  thereof 
necessary  and  for  the  best  interest  of  all  concerned.  The 
court  may  confirm  the  sale  of  the  whole  estate  or  of  a 
specific  part  thereof.  The  necessity  or  expediency  of  the 
sale,  as  defined  in  this  section,  must  be  sot  forth  in  the 
return  of  sale,  and  established  on  the  hearing.  The  sale 
so  confirmed  is  valid.  * 

Statates  of  1851,  p.  468,  {  161 ;  1861,  p.  642,  {  57  ;  1865-6, 
p.  766,  {  5. 

Sec.  1543     (§  16i.)  If  the  court  is  satisfied,  after  a  full  orJeroftaie^ 
bearing  upon   the  petition   and  an  examination  of  the  ^adl^^^ 
proofs  and  allegations  of  the  parties  interested,  that  a 
sale  of  the  whole  or  some  portion  of  the  real  estate  is 
necessary,  for  any  of  the  causes  mentioned  in  this  article,* 
or  if  such  sale  be  assented  to  by  all  the  persons  interested, 
an  order  must  be  made  to  sell  the  whole,  or  so  much  and 
such  parts  of  the  real  estate  described  in  the  petition,  as 
the  court  shall  judge  necessary  or  beneficial. 

Statates  of  1851,  p.  468,  J  162;  1861,  p.  642,  J  58. 
49 
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What  the  Sec.  1544.     (§168.)  Tbe  order  of  sale  must  describe 

niMt  contain  the  lands  to  be  sold  and  tbe  terms  of  sale,  wbich  may  be 
for  casb,  or  on  a  credit  not  exceeding  one  year,  payable 
in  gross  or  instalments,  and  in  such  kind  of  money,  witb 
interest,  as  tbe  court  may  direct.  The  land  may  be  sold 
in  one  parcel  or  in  subdivisions,  as  the  execntor  or  admin- 
istrator shall  judge  most  beneficial  to  the  ostate,  anless 
the  court  other^^ise  specially  directs.  If  it  appears  that 
any  part  of  such  real  estate  has  been  devised  and  not 
charged  in  such  devise  vfith  the  payment  of  debts  or 
legacies,  the  court  shall  order  that  part  descended  to 
heirs  to  be  sold  before  that  so  devised.  Every  such 
sale  must  be  ordered  to  be  and  made  at  public  auction, 
unless,  in  the  opinion  of  the  court,  it  would  benefit  the 
estate  to  sell  the  whole  or  some  part  of  such  real  estate 
at  private  sale;  the  court  may,  if  the  same  is  asked  for  in 
the  petition,  order  or  direct  such  real  estate  or  any  part 
tliereof,  to  be  sold  at  either  public  or  private  sale,  as  the 
executor  or  administrator  shall  judge  to  be  most  benefi- 
cial for  the  estate.  If  the  executor  or  administrator 
neglects  or  refuses  to  make  a  sale  under  the  order  and  as 
directed  therein,  he  may  be  compelled  to  sell,  by  order  of 
the  court,  made  on  motion,  after  due  notice,  by  any  party 
interested. 

BtAtates  of  1861,  p.  469» }  103 ;  1861,  p.  642,  {  69. 


May  be  at 
public  or 
priTate  sale^ 


Interested 
penottB  may 
apply  for 
order  of  sale. 


Vonn  of 
petitloiv 


Seo.  1545.  (§  164.)  If  the  executor  or  administrator 
neglects  to  apply  for  an  order  of  sale  when  it  is  necessary, 
any  person  interested  in  the  estate  may  make  application 
therefor,  in  the  same  manner  as  the  executor  or  admin- 
istrator, and  notice  thereof  must  be  given  to  the  executor 
or  administrator,  before  the  hearing.  The  petition  of 
such  applicant  must  contain  as  many  of  the  matters  set 
forth  in  section  fifteen  hundred  and  thirty-seven  as  he 
can  ascertain,  and  the  decree  of  sale  must  fix  the  period  of 
time  within  which  the  executor  or  administrator  must 
make  the  sale. 

8Utute«  of  1861,  p.  469,  i  164  ;  1861,  p.  642,  {  60. 


TodeiiTer  Seo.  1546.      (§  165.)   Upou    making   the   order  men- 

toexocotor?  tloucd  in  the  last  section,  a  certified  copy  of  the  order  of 

sale  must  be  delivered  by  the  court  or  the  clerk  to  the 
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executor  or  administrator,  who  is  thereupon  authorized 
and  required  to  sell  the  real  estate  as  directed. 

Statntea  of  1851,  p.  469,  {  165 ;  1861,  p.  643,  {  61. 

Sec.  1547.  (§  166.)  When  a  sale  is  ordered,  and  is  to  Notice  of 
be  made  at  public  auction,  notice  of  the  time  and  place  of 
sale  must  be  posted  up  in  three  of  the  most  public  places 
in  the  county  in  which  the  land  is  situated,  and  published 
in  a  newspaper,  if  there  be  one  printed  in  the  same 
couuty,  but  if  none,  then  in  such  paper  as  the  court  may 
direct,  for  three  weeks  successively  next  before  the  sale; 
the  lands  and  tenements  to  be  sold  must  be  described 
with  common  certainty  in  the  notice. 

SUtQtes  of  1851,  p.  469,  {  166;  1865-6,  p.  766,  {  6. 

Sec.  1548.  (§  167.)  Sales  at  public  auction  must  be  Time  And 
made  in  the  county  where  the  land  is  situated,  but  when  ^^^^' 
the  land  is  situated  in  two  or  more  counties  it  may  be 
sold  in  either.  The  sale  must  he  made  between  the 
hours  of  nine  o'clock  in  the  morning  and  the  setting  of 
the  sun  on  the  same  day,  and  must  be  made  on  the  day 
named  in  the  notice  of  sale,  unless  the  same  is  postponed. 

Statates  of  1851,  p.  469,  {  167;  1861,  p.  643,  i  62;  1864, 
p.  370,  i  13;  1865-6,  p.  766,  {  7. 

Sbo;  1519.     (§  167.)  When  a  sale  of  real  estate  is  or-  PnvateMie 
dered  to  be  made  at  private  sale,  notice  of  the  same  must  Sow  mft£f*' 
be  posted  up  in  three  of  the  most  public  places  in  the   »°**"**"*^*' 
county  in  which  the  land  is  situated,  and  published  in  a 
newspaper,  if  there  be  one  printed  in  the  same  county — 
if  none,  then  in  such  paper  as  the  court  may  direct — for 
two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  ten- 
ements to  be  sold  must  be  described  with  common  cer- 
tainty.    The  notice  must  state  a  day  on  or  after  which 
the  sale  will  be  made,  and  a  place  where  offers  or  bids 
will  be  received.     The  day  last  referred  to  must  be  at  least 
fifteen  days  from  the  first  publication  of  notice,  and  the 
sale  must  not  be  made  before  that  day,  but  must  be  made 
within  six  months  thereafter.     The  bids  or  offers  mast  Bide,  whore 
be  in  writing,  and  may  be  left  at  the  place  designated  in  ^eitel 
the  notice,  or  delivered  to  the  executor  or  administrator 
personally,  and  filed  in  the  office  of  the  clerk  of  the  pro- 
bate court,  to  which  the  return  of  sale  must  be  made,  at 
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any  time  after  the  6r8t  publication  of  the  notice  and  be- 
fore the  making  of  the  sale.  If  it  is  shown  that  it  will 
be  for  the  best  interest  of  the  estate,  the  court  or  judge 
may,  by  an  order,  shorten  the  time  of  notice,  which  shall 
not,  however,  be  less  than  one  week,  and  may  provide 
that  the  sale  may  be  made  on  or  after  a  day  less  than 
fifteen  but  not  less  than  eight  days  from  the  first  publica- 
tion of  the  notice,  in  which  case  the  nocice  of  sale  and 
the  sale  may  be  made  to  correspond  with  such  order. 

SUtutes  of  1865-6,  p.  766,  {  8. 

Seo.  1550.  (§  167  )  No  sale  of  real  estate  at  private 
sale  shall  be  confirmed  by  the  court,  unless  the  sura 
offered  is  at  least  ninety  per  cent,  of  the  appraised  value 
thereof,  nor  unless  such  real  estate  has  been  appraised 
within  one  year  of  the  time  of  such  sale.  If  it  has  not 
been  so  appraised,  or  if  the  court  is  satisfied  that  the  ap- 
praisement is  too  high  or  too  low,  appraisers  must  be 
appointed,  and  they  must  make  an  appraisement  thereof 
in  the  same  manner  as  in  case  of  an  original  appraise- 
ment of  an  estate.  This  may  bo  done  at  any  time  before 
the  sale  or  the  confirmation  thereof. 

Statatod  of  1865-6,  p.  767,  {  %. 


Purchase 
money  on 
creilit  sale, 
how  secured. 


Hearing  and 
setilng  aside 
sale,  and 
when  re-sale 
may  be  or- 
dered. 


Sec.  1551.  (§  168.)  The  executor  or  administrator 
must,  when  the  sale  is  made  upon  a  credit,  take  the  notes 
of  the  purchaser  for  the  purchase  money,  with  a  mort- 
gage on  the  property  to  secure  their  payment. 

SUttttes  of  1851,  p.  469,  {  168. 

Sec.  1552.  (§  169.)  The  executor  or  administrator, 
afler  making  any  sale  of  real  estate,  must  make  a  return 
of  his  proceedings  to  the  probate  court,  which  must  be 
filed  in  the  office  of  the  clerk,  at  any  time  subsequent  to 
the  sale,  either  in  term  or  vacation.  If  the  sale  is  made 
at  public  aaction,  and  the  return  made  and  filed  on  or 
before  the  first  day  of  the  next  term  thereafter,  no  notice 
is  required  of  such  return  or  of  the  hearing  thereof, 
but  the  hearing  may  be  had  upon  the  first  day  of  the 
term,  or  any  subsequent  day  to^  which  the  same  may  be 
postponed.  If  the  sale  be  not  made  at  public  auction,  or 
if  made  at  public  auction  a  hearing  upon  the  return  of 
proceedings  be  asked  for  in  the  return,  or  is  brought  on 
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for  a  hearing  apon  a  day  before  the  first  day  of  the  next 
term  thereafter,  or  upon  any  other  day  than  the  first  day 
of  the  next  term  after  sach  sale,  the  court  or  judge  must 
fix  the  day  for  the  hearing,  of  which  notice  of  at  least 
ten  days  must  be  given  by  the  clerk,  by  notices  posted  in 
three  public  places  in  the  county,  or  by  publication  in  a 
newspaper,  or  both,  as  the  court  or  judge  shall  direct,  and 
most  briefiy  indicate  the  land  sold,  the  sum  for  which  it 
was  sold,  and  must  refer  to  the  return  for  further  partic- 
ulars. Upon  the  hearing,  the  court  must  examine  the 
return  and  witnesses  in  relation  to  the  same,  and  if  the 
proceedings  were  unfair,  or  the  sum  bid  disproportionate 
to  the  value;  and  that  a  sum  exceeding  such  bid  at  least 
ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale,  may 
be  obtained,  the  court  may  vacate  the  sale  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and  the 
sale  in  all  respects  conducted  as  if  no  previous  sale  had 
taken  place;  if  an  offer  ten  per  cent,  more  in  amount 
than  that  named  in  the  return,  be  made  to  the  court  in 
writingyby  a  responsible  person,  it  is  in  the  discretion  of 
the  court  to  accept  such  offer  and  confirm  the  sale  to  such 
person,  or  to  order  a  new  sale. 

Statutes  of  1851,  p.  469,  {  169;    1881,  p.  043,  {  88; 
1868-4,  p.  870,  ;  14. 


Sxo.  1553.     (§  170.)  When  return  of  the  sale  is  made  Mayoio 
and  filed,  any  person  interested  in  the  estate  may  file  whra^Md* 
written  objections  to  the  confirmation  thereof,  and  may  ^^^* 
be  heard  thereon,  when  the  return  is  heard  by  the  court 
or  judge,  and  may  produce  witnesses  in  support  of  his 
objections. 

Statates  of  1861,  p.  644,  {  64. 

S£C.  1554.     (§  171.)  If  it  appears  to  the  court  that  the  when  order 
sale  was  legally  made  and  fairly  conducted,  and  that  the  tton^iMtTbo 
sam  bid  WoS  not  disproportionate  to  the  value  of  the  prop-  «hen  doc 
erty  sold,  and  that  a  greater  sum,  as  above  specified,  can- 
not be  obtained,  or  if  the  advance  bid  mentioned  in  sec- 
tion fifteen  hundred  and  fifty-two  be  made  and  accepted 
by  the  court,  the  court  must  make  an  order  confirming*^ 
the  sale,  and  directing  conveyances  to  be  executed.    The 
sale,  from  that  time,  is  confirmed  and  valid,  and  a  certi- 
fied copy  of  the  order  confirming  it  and  directing  convey- 
ances to  be  executed,  must  be  recorded  in  the  office  of  the 
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recorder  of  the  county  within  which  the  land  sold  is  sit- 
uated. If,  after  the  confirmation,  the  purchaser  neg- 
lects or  refuses  to  comply  with  the  terms  of  sale,  the 
court  may,  on  motion  of  the  executor  or  administrator, 
and  after  notice  to  the  purchaser,  order  a  re-sale  to  be 
made  of  the  property.  If  the  amount  realized  on  such 
re-sale  does  not  cover  the  bid  and  the  expenses  of  the  pre- 
vious sale,  such  purchaser  is  liable  for  the  deficiency  to 
th«  estate. 

Staintei  of  1851,  p.  470,  }  171 ;  1856,  p.  20,  {  1 »  ^^^> 
p.  644,  {  06. 

Hon. — The  recordiDg  of  the  order  of  sale  is  anoeeesMxy 
and  ia  omitted,  since  the  conflrming  order  is  to  be  recorded. 

CouTayaooM  Sxo.  1555.  (§  172.)  Convcyanccs  must  thereupon  be 
executed  to  the  purchaser  by  the  executor  or  administra- 
tor, and  they  must  refer  to  the  orders  of  the  probate 
court  authorizing  and  confirming  the  sale  of  the  property 
of  the  estate,  and  directing  conveyances  thereof  to  be 
executed,  and  to  the  record  of  such  orders  in  the  office  of 
the  county  recorder,  either  by  the  date  of  such  recording, 
or  by  the  date,  volume  and  page  of  the  record,  and  such 
reference  shall  have  the  same  effect  as  if  the  orders  were 
at  large  inserted  in  the  conveyance.  Conveyances  so  made 
convey  all  the  right,  title,  interest  and  estate  of  the  dece- 
dent, in  the  premises,  at  the  time  of  his  death ;  if,  bow- 
ever,  prior  to  the  sale,  by  operation  of  law  or  otherwise, 
the  estate  has  acquired  any  right,  title  or  interest,  in  the 
premises,  other  than  or  in  additioh  to  that  of  the  decedent 
at  the  time  of  his  death,  such  right,  title  or  interest  also 
passes  by  such  conveyances. 

Statutes  of  1851,  p.  470,  }  172  ;  1856,  p.  20,  {  2 ;  1861, 
p.  644,  2  66. 

Order  of  con-       Sko    1556.     (§  173.)  Beforc  any  order  is  entered  con- 

whattostate  firming  the  sale,  it  must  be  proved  to  the  satisfaction  of 

the  court  that  notice  was  given  of  the  sale  as  prescribed, 

and  the  order  of  confirmation  must  show  that  such  proof 

was  made. 

Stotutes  of  1851,  p.  470,  {  173. 

^'^J^  Sec.  1557.  (§  174.)  If,  at  the  time  appointed  for  the 
suylo,  the  executor  or  administrator  deems  it  for  the  inter- 
est of  all  persons  concerned  therein  that  the  same  bo 
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postponed,  he  may  postpone  it  from  time  to  time,  not 
esceeding  in  all  three  months. 

Statutes  of  1851,  p.  470,  }  174. 

Seo.  1558.  (§175.)  In  case  of  a  postponement,  notice  Notic«of 
thereof  miist  be  given,  by  a  public  declaration,  at  the  ment. 
time  and  place  first  appointed  for  the  sale,  and  if  the  post- 
ponement be  for  more  than  one  day,  further  notice  must 
be  given,  by  posting  notices  in  three  or  more  public  places 
in  the  county  where  the  land  is  situated,  or  publishing 
the  same,  or  both,  as  the  time  and  circumstances  will 
admit. 

Statntes  of  1851,  p.  470,  {  175 ;  1861,  p.  614,  i  07. 

Seo.  1559.  (§176)  When  a  testator  has  given  any  saieofreai 
legacy  by  will  that  is  effectual  to  pass  or  change  the  title  \^i^.^^^ 
to  real  estate,  and  his  goods,  chattels,  rights  and  credits 
are  insufficient  to  pay  the  legacy,  together  with  his  debts 
and  the  charges  of  administration,  the  executor  or  admin- 
istrator with  the  will  annexed  may  obtain  an  order 
therefor,  and  sell  his  real  estate  for  that  purpose,  in  the 
same  manner  and  upon  the  same  terms  and  conditions  as 
are  prescribed  in  this  chapter  in  case  of  a  sale  for  the  pay- 
ment of  debts. 

Statatei  of  1851,  p.  470,  {  176. 

Seo.  1560.  (§  177.)  If  the  testator  makes  provision  by  where  pay- 
his  will,  or  designates  the  estate  to  be  appropriated  for  the  debts.^etc, 
payment  of  his  debts,  the  expenses  of  administration  or  bj'^lif'^ 


debl 
I,  tft^ 


family  expenses,  tney  must  be  paid  according  to  such  pro- 
vision or  designation,  out  of  the  estate  thus  appropriated, 
BO  far  as  the  same  is  sufficient. 

Stotates  of  1851,  p.  470,  }  177. 

Sec.  1561.  (§  178.)  When  such  provision  has  been  saie  witkoot 
made,  or  any  property  directed  by  the  will  to  be  sold,  the 
executor  or  administrator  with  the  will  annexed  may 
sell  without  the  order  of  the  probate  court,  but  he  must 
give  notice  ofthe  sale,  return  accounts  thereof  to  the  court, 
and  make  the  sale  in  all  respects  as  under  order  of  the 
court,  unless  there  are  special  directions  in  the  will,  in  ^ 
which  case  he  must  bo  governed  thereby ;  but  in  all  cases 
no  sale  is  valid  unless  confirmed  by  the  court,  under  the 
rules  prescribed  in  cases  of  sales  of  real  estate  by  an  ad- 
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Mayreqair*  mitiistrator.  Before  eraotinff  sach  Confirmation  the  court 
may  require  security,  as  in  cases  of  sales  of  land  by  an 
administrator. 

Stotates  of  1851,  p.  470,  {  178;  1801,  p.  645,  {  66. 

Where  pro.  Sec.  1562.  (§  179.)  If  the  provision  made  by  the  will, 
i««nfflcient.  Or  the  estato  appropriated  tbercfor,  18  insufficient  to  pay  iho 
debts,  expenses  of  administration  and  family  expenses, 
that  portion  of  the  estate  not  devised  or  disposed  of  by 
the  will,  if  any,  must  be  appropriated  and  disposed  of  for 
that  purpose,  according  to  the  provisions  of  this  chapter. 

Statatei  of  1851,  p.  471,  {  179. 

■Keiu  Sro.  1563.    (§180.)  The  estate,  real  and  personal,  given 

d9hu,  etr.     by  Will  to  Icgateos  or  devisees,  is  liable  for  the  debts, 


penses  of  administration  and  family  expenses,  in  propor- 
tion to  the  value  or  amount  of  the  several  devises  or 
legacies,  but  specific  devises  or  legacies  are  exempt  from, 
such  liability  if  it  appears  to  the  court  necessary  to  carry 
into  effect  the  intention  of  the  testator  and  there  is  other 
sufficient  estate. 

statutes  of  1851,  p.  471,  {  180. 

contributfon  Sxo.  1564.  (§181.)  When  an  estate  given  by  will  has 
icgatem.  been  sold  for  the  payment  of  debts  or  expenses,  all  the  de- 
visees and  legatees  must  contribute  according  to  their 
respective  interest  to  the  devisee  or  legatee  whose  devise 
or  legacy  has  been  taken  therefor,  and  the  probate  court, 
when  distribution  is  made,  must,  by  <^cree  for  that  pur- 
pose, settle  the  amount  of  the  several  liabilities  and  decree 
the  amount  each  person  shall  contribute,  and  reserve  the 
same  from  their  distributive  shares  respectively. 

Statatofl  of  1851,  p.  471,  i  181. 


■old,  bow. 


Contract  for  Seo.  1665.  (§182.)  If  a  dcccdcnt,  at  the  time  of  his 
tondsmaybe  death,  was  posscsscd  of  a  contract  for  the  purchase  of 
lands,  his  interest  in  such  land  and  under  such  contracts 
may  be  sold  on  the  application  of  his  executor  or  admin- 
istrator, in  the  same  manner  as  if  he  had  died  seized  of 
such  land,  and  the  same  proceedings  may  be  had  for  that 
purpose  as  are  prescribed  in  this  chapter  for  the  sale  of 
lands  of  which  he  died  seized,  except  as  hereinafter  pro- 
vided. 

Statates  of  1851,  p.  471,  {  182. 
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Sec.  1566.  (§  183.)  The  sale  mast  be  made  sabjeot  to  Oondittom 
all  payments  that  may  thereafter  become  due  on  sach 
contracts,  and  if  there  are  any  such,  the  sale  mast  not  be 
confirmed  by  the  probate  judge  until  the  purchasers  exe- 
cute a  bond  to  the  executor  or  administrator,  for  the  ben- 
efit and  indemnity  of  himself  and  of  the  persons  entitled  to 
the  interest  of  the  decedent  in  the  lands  so  contracted 
for,  in  double  the  whole  amount  of  payments  thereafter  to 
become  due  on  such  contract,  with  such  sureties  as  the 
probate  judge  shall  approve. 

statutes  of  1851,  p.  471,  }  183. 

Sbo.  1567.  (§184.)  The  bond  must  be  conditioned  that  purchMerto 
the  purchaser  will  make  all  payments  for  such  land  that  ^^"  °  ' 
become  due  after  the  date  of  the  sale,  and  will  fully  in- 
demnify the  executor  or  administrator  and  the  persons  so 
entitled,  against  all  demands,  costs,  charges  and  expenses, 
by  reason  of  any  covenant  or  agreement  contained  in 
such  contract. 

StatatM  of  1861,  p.  471,  {  184. 

NoTB. — The  last  olaoae  of  the  original  section  is  omitted, 
being  provided  for  in  preceding  section. 

Skg.  1568.  (§  185.)  Upon  the  confirmation  of  the  sale,  Ez«catorto 
the  .executor  or  administrator  must  execute  to  the  pur-  ^^  ^^' 
chaser  an  assignment  of  the  contract,  which  vests  in  the 
purchaser,  his  heirs  and  assigns,  all  the  right,  title  and 
interest  of  the  estate,  or  of  the  persons  entitled  to  the 
interest  of  the  decedent,  in  the  lands  sold  at  the  time  of 
the  sale,  and  the  purchaser  has  the  same  rights  and  rem- 
edies against  the  vendor  of  such  land  as  the  decedent 
would  have  bad  if  he  were  living. 

Statutes  of  1851,  p.  471,  i  185. 

Sko.  156d.     (§  186.)  When  any  sale  is  made  by  an  ex-  saios  by 
ecutor  or  administrator,  pursuant  to  the  provisions  of  this  or  adminfs- 
chapter,  of  lands  subject  to  any  mortgage  or  other  lien,  undB^nder 
which  is  a  valid  claim  against  the  estate  of  the  decedent,  ?Ai«^^ 
the  purchase  money  must  be  applied,  afler  paying  the 
necessary  expenses  of  the  sale,  first  to  the  payment  and 
satisfaction  of  the  mortgage  or  lien,  and  the  residue,  if 
any,  in  duo  course  of  administration ;  the  application  of 
the  purchase  money  to  the  satisfaction  of  the  mortgage 
50 
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or  lien  must  be  made  without  delay,  and  the  land  is  sub- 
ject to  such  mortgage  or  lien  until  the  purchase  money 
has  been  actually  so  applied.  If,  however,  it  is  shown  to 
be  necessary,  the  court  may  direct  that  sufficient  of  sach 
purchase  money  be  retained  to  meet  such  portion  of  the 
family  allowance  and  charges  and  expenses  of  administra- 
tion as  may  properly  be  required  from  the  holder  thereof, 
unless  such  mortgage  or  lien  is  given  by,  or  held  against, 
the  decedent,  for  the  purchase  of  the  land  or  the  erection 
of  improvements  thereon  by  him ;  such  reservation  of  a 
portion  of  the  purchase  money  shall  not  prevent  the 
discharge  of  the  mortgage  or  li«n ;  and  no  lien  against 
any  estate  is  affected  by  the  statute  of  limitations,  pend- 
ing the  proceedings  for  the  settlement  of  the  estate. 
The  purchase  money,  or  so  much  thereof  as  may  be 
sufficient  to  pay  sudh  mortgage  or  lien,  with  interest, 
and  any  lawful  costs  and  charges  thereon,  may  be  paid 
into  the  probate  court,  to  be  received  by  the  clerk  thereof, 
whereupon  the  mortgage  or  lien  upon  the  land  must 
cease,  and  the  purchase  money  paid  over  by  the  clerk  of 
the  court  without  delay,  in  payment  of  the  expenses  of 
the  sale  aid  in  satisfaction  of  the  debt  to  secure  which 
the  mortgage  or  other  lien  was  taken,  and  the  balance, 
if  any,  at  once  returned  to  the  executor  or  administrator, 
unless  for  good  cause  shown,  after  notice  to  the  executor 
or  administrator,  the  court  otherwise  directs. 

Statatea  of  1861,  p.  472,  }  186;  1861.  p.  045,  {  09 ;  1863, 
p.  098,  }  1. 

KoTE. — A  change  in  thif  section  is  made  to  protect  Ten- 
don in  ooUecting  their  porohMe  money,  eto. 

Sko.  1570.  (§  186.)  No  proceedings  shall  be  instituted 
to  foreclose  a  mortgage  or  lien  against  the  property  of  an 
estate,  after  a  petition  for  the  sale  thereof  has  been  filed 
in  good  faith,  as  in  this  chapter  provided.  At  any  sale, 
under  order  of  the  probate  court,  of  lands  upon  which 
there  is  a  mortgage  or  lien,  the  holder  thereof  may  become 
the  purchaser,  and  his  receipt  for  the  amount  due  him 
from  the  proceeds  of  the  sale  is  a  payment  pro  tan  to.  If 
the  amount  for  which  he  purchased  the  property  is  insuffi- 
cient to  defray  the  expenses  and  discharge  his  mortgage 
or  lien,  he  must  pay  to  the  court  or  the  clork  thereof  an 
amount  sufficient  to  pay  such  expenses. 
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KoTB. — Thin  section  was  raj^geated  hy  the  work  of  Jadge 
Carrejf  which,  together  with  the  preceding  section,  snper- 
sedes  section  176. 

Seo.  1571.    (§188.)  If  there  is  any  neglect  or  miscon-  Adminfatra- 
dact  in   the  proceedinsrs  of  the  executor  in  relation  to  execntor 

*  ^  liable  ftw 

auj  sale,  by  which  any  person  Interested  in  the  estate  miBcondact 
suffers  damage,  the  party  apjgrieved  may  recover  the 
same  in  a  suit  upon  the  bond  of  the  executor  or  adminis- 
trator, or  otherwise,  as  the  case  may  require. 

statutes  of  1861,  p.  472,  }  188. 

Seo.  1572.  (§  189.)  Any  executor  or  administrator  Fraudulent 
who  fraudulently  sells  any  real  estate  of  a  decedent  con- 
trary to  or  otherwise  than  under  the  provisions  of  this 
chapter,  is  liable  in  double  the  value  of  the'land  sold,  as 
ascertained  damages,  to  be  recovered  in  an  action  by  the 
person  having  an  estate  of  inheritance  therein. 

Statutes  of  1851,  p.  472,  }  189. 

Seo.  1673.    (§  190.)  No  action  for  the  recovery  of  any  Limitation 
estate,  sold  by  an  executor  or  administrator  under  the  vl^in?'^ 
provisions  of  this  chapter,  can  be  maintained  by  any  heir  ■^•'  "*®' 
or  other  person  claiming  under  the  decedent,  unless  it  be 
commenced  within  three  years  next  after  the  sale.     A 
suit  in  equity  to  set  aside  the  sale  may  be  instituted  and 
maintained  at  any  time  within  three  years  from  the  dis- 
covery of  the  fraud  or  other  grounds  upon  which  the 
suit  is  based. 

SUtutes  of  1851,  p.  472,  {  100. 

Sec.  1574.     (§191)    The  preceding  section   shall  not  Towhat 
apply  to  minors  or  others  tinder  any  legal  disability  to  ^SingMc. 
sue  at  the  time  when  the  right  of  action  first  accrues ;  ^piy^^  ^ 
but  all  such  persons  may  commebce  an  action  at  any 
time  \^ilhin  three  years  after  the  removal  of  the  disability. 

Statutes  of  1851,  p.  472,  ;  191. 

Non. — Quardians  hav^  the  same  provisions.    Sections 
41,  34. 


Seo.  1575.    (§  192.)  When  a  sale  has  been  made  by  an  Account  of 
executor  or  administrator,  of  any  property  of  the  estate,  returuedu 
real  or  personal,  he  must  return  to  the  probate  court,  at 
its  next  term  thereafter,  an  account  of  sales,  verified  by 
his   affidavit.    If  he   neglects  to   make  such  return,  he 
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may  be  punished  by  attachment,  or  his  letters  may  be 
revoked,  one  day's  notice  having  been  first  given  him  to 
appear  and  show  cause  why  such  attachment  should  not 
issue  or  such  revocation  should  not  be  made. 

StfttutM  of  1851,  p.  472,  ;  192. 

Executor,  Sec.  1576.     (§193.)  No  cxccutor  or  administrator  shall, 

be  pur-         directly  or  indirectly,  purchase  any  property  of  the  estate 

he  represents,  nor  shall  he  be  interested  in  any  such  sale. 

StatatM  of  1851,  p.  472,  J  193. 


CHAPTER  VIII. 


OF  THE  POWERS   AND   DUtlES  OF  EXECUTORS  AND   ADMINIS- 
TRATORS, AND  OF  THE   MANAGEMENT  OF  ESTATES. 

• 

SBcnoir  1581.  Bxeoators  to  take  posMssion  of  the  entire  estate. 

1582.  Executors  may  sue  and  be  sued  for  reooverj  of  property. 

1583.  May  maintain  actions  for  waste,  conversion  and  trespass, 

1584.  Executor  and  administrator  may  be  sued  for  waste  or  tres- 

pass of  deoedeut. 

1585.  Sarviving  partner  to  settle  np  business.      Interest  therein 

to  be  appraised.    Account  Xo  be  rendered. 

1586.  Probate  judge  may  appoint  receiver  to  take  and  settle  part- 

nership, when. 

1587.  Actions  on  bond  of  exeontor  or  administrator  may  be  brought 

by  another  administrator. 

1588.  What  executors  are  not  parties  to  actions. 

1589.  May  compound. 

1590.  Recovery  of  property  fraudulently  disposed  of  by  testator. 

1591.  When  executor  to  sue,  as  provided  in  preceding  section. 

1592.  Disposition  of  estate  recovered. 

Executors  to  Seo.  1581.  (§  194.)  The  executor  or  administrator 
sionof  the  must  take  into  his  possession  all  the  estate  of  the  dece- 
dent, real  and  personal,  and  collect  all  debts  due  -to  the 
decedent.  For  the  purpose  of  bringing  suits  to  quiet 
title,  or  for  partition  of  such  estate,  the  possession  of  the 
executors  or  administrators  is  the  possession  of  the  heirs 
or  devisees;  such  possession  by  the  heirs  or  devisees  is 
subject,  however,  to  the  possession  of  the  executor  or  ad- 
ministrator, for  the  purposes  of  administration,  as  pro- 
vided in  this  title. 

Statutes  of  1851,  p.  472,  i  194;  1861,  p.  643,  {  70. 
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Sbc.  1582.    (§  195.)  Actions  for  tbe  recovery  of  anv  Kx«ntoni 

**  '^     may  sue  and 

property,  real  or  personal,  or  for  the  possession  thereof,  boraeufor 

jii*/»«i  L  •         recorery  of 

una  ail  actions  founded  upon  contracts,  may  be  mam-  property, 
tained  by  and  against  executors  and  administrators,  in  all 
cases  in  which  the  same  might  have  been  maintained  by 
or  against  their  respective  testators  or  intestates. 

Statates  of  1851,  p.  478,  {  195. 


Seo.  1583.     (§196.)  Executors  and  administrators  may  May  main. 
maintain  actions  against  any  person  who  has  wasted,  de-  ^^^H^^ 
stroyed,  taken  or  carried  away,  or  converted  to  his  own  SSTS^IpSm. 
use,  the  goods  of  their  testator  or  intestate,  in  his  life- 
time.    They  may  also  maintain  actions  for  trespass  com- 
mitted on  the  real  estate  of  the  decedent  in  his  lifetime. 

StatDtu  of  1851,  p.  473,  {  196. 

Sec.  1584.     (§  197.)  Any  person  or  his  personal  repre-  Execntorand 
sentatives  may  maintain  an  action  against  tbe  executor  tor"m"yb«' 
or  administrator  of  any  testator  or  intestate  who  in  his  ^te^4 
lifetime  has  wasted,  destroyed,  taken  or  carried  away,  or  d?iSrat? 
converted  to  his  own  use,  the  goods  or  chattels  of  any 
sucn  person,  or  committed  any  trespass  on  the  real  estate 
of  such  person. 

Statates  of  1851,  p.  473,  \  197. 

Sec.  1585.    (§  198.)  When  a  partnership  exists  between  sarviving 

^^  t  1  r  partner  to 

the  decedent,  at  the  time  of  his  death,  and  any  other  settle  up 
person,  the  surviving  partner  has  the  right  to  continue 
in  possession  of  the  partnership,  and  to  settle  its  business, 
but  the  interest  of  the  decedent  in  the  partnership  must  interest 

,  therein  to  be 

be  included  in  the  inventory,  and  be  appraised  and  ap-  apprained. 
propriated  as  other  property.  The  surviving  partner  Account  to 
must  settle  the  affairs  of  the  partnership  without  delay, 
and  account  with  the  executor  or  administrator,  and 
pay  over  such  balances  as  may  from  time  to  time  be 
payable  to  him,  in  right  of  the  decedent.  Upon  the 
applicalion  of  the  executor  or  administrator,  the  probate 
judge  may,  whenever  it  ap^jears  necessary,  ordqr  the  sur- 
viving partner  to  render  an  account,  and  in  case  of  neg- 
lect or  refusal  may,  after  notice,  compel  it  by  attach- 
ment; and  the  executor  or  administrator  may  maintain 
against  him  any  action  which  the  decedent  could  have 
maintained. 

Statutes  of  1851,  p.  473,  \  198. 
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Sbo.  1686.  (§  198.)  If  it  is  shown  to  the  satisfaction  of 
the  probate  jDonrt  that  the  surviving  partner  is  misman- 
aging the  affairs  of  the  partnership,  or  is  not  proceeding 
with  reasonable  diligence  to  settle  its  affairs,  or  fails  to 
render  fall  and  accurate  acconnts  to  the  executor  or 
administrator  of  the  decedent  partner,  when  required  by 
an  order  of  the  court,  the  probate  court  or  judge  may,  on 
motion  and  notice,  appoint  a  receiver  to  take  charge  of, 
wind  up  and  settle  the  affairs  of  the  partnership,  and  for 
that  purpose  the  receiver  shall  have  all  the  property  and 
books  of  the  partnership. 

KoTB. — It  is  thonght  best  to  anthoriie  the  probate  ooart 
to  appoint  a  receiver  to  settle  the  partnership,  than  to  require 
an  estate  to  be  inyolved  in  a  sait  in  equity  for  a  diesolntioD. 
The  jorisdiotional  power,  it  is  thonght,  is  unquestionable. 

Sio.  1587.  (§199)  An  administrator  may,  in  his  own 
name,  for  the  use  and  benefit  of  all  parties  interested  in 
the  estate,  maintain  actions  on  the  bond  of  an  executor, 
or  of  any  former  administrator  of  the  same  estate. 

Statutes  of  1851,  p.  473,  i  199. 

Seo.  1588.  (§  200  )  In  actions  by  or  against  executors, 
it  is  not  necessary  to  join  those  as  parties  to  whom  letters 
were  issued,  but  have  not  qualified. 

statutes  of  1851,  p.  473,  f  200. 

Seo.  1589.  (§  201.)  Whenever  a  debtor  of  a  decedent 
is  unable  to  pay  all  his  debts,  the  executor  or  administra- 
tor,  with  the  approbation  of  the  probate  court  or  judge, 
may  compouna  with  him,  and  give  him  a  discharge  upon 
receiving  a  fair  and  just  dividend  of  his  effects.  A  com- 
promise may  also  be  authoiized,  when  it  appears  to  be 
just  and  for  the  best  interest  of  the  estate. 

SUtates  of  1851,  p.  473,  J  201 ;  1861,  p.  645>  {  71. 

Sec  1590.  (§202.)  When  there  is  a  deficiency  of  assets 
in  the  hands  of  an  executor  or  administrator,  and  when 
the  decedent,  in  his  lifetime,  has  conveyed  anj  real  estate 
or  any  rights  or  interests  therein,  with  intent  to  defraud 
his  creditors,  or  to  avoid  any  right,  debt  or  duty  of  any 
person,  or  has  so  conveyed  such  estate  that  by  law  the 
deeds  or  conveyances  are  void  as  against  creditors,  the 
executor  or  administrator  must  commence  and  prosecute 
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to  final  judgment  any  proper  action  for  the  recovery  of 
the  same;  and  may  recover  for  the  benefit  of  the  creditor 
all  snch  real  estate  so  fraudulently  conveyed,  and  may 
also,  for  the  benefit  of  the  creditors,  sue  and  recover  all 
goods,  chattels,  rights  or  credits  which  have  been  so  con- 
veyed by  the  decedent  in  his  lifetime,  whatever  may  have 
been  the  manner  of  such  fraudulent  conveyance. 

StatatM  of  1851,  p.  473,  {  202. 

Seo.  1591.     (§203.)  No  executor  or  administrator  must  whenexoca- 
sue  for  such  estate  as  mentioned  in  the  preceding  section,  pi^dSlin' 
for  the  benefit  of  the  creditors,  unless  on  application  of  ^^^^ 
creditors,  who  must  pay  such   part  of.  the    costs   and 
expenses  of  the  suit,  or  give  snch  security  to  the  executor 
or  administrator  therefor,  as  the    probate  judge  shall 
direct. 

Statute!  of  1851,  p.  474,  {  203. 

Sec.  1592.  (§  204.)  All  real  estate  so  recovered  must  i>iipo«itioD 
be  sold  for  the  payment  of  debts,  in  the  same  manner  as  ^OTored. 
if  the  decedent  had  died  seized  thereof,  upon  obtaining 
an  order  therefor  from  the  probate  court ;  and  the  pro- 
ceeds of  all  goods,  chattels,  rights  and  credits  so  recovered 
must  be  appropriated  in  payment  of  the  debts  of  the 
decedent,  in  the  same  manner  as  other  property  in  the 
hands  of  the  executor  or  administrator. 

Stfttates  of  1851,  p.  474,  }  204. 


CHAPTER  IX. 

OF  THE   CONYETANCS   OF   REAL    ESTATE   BT  EXECUTOES   AND 
ADMINISTRATORS   IN   CERTAIN   CASES. 

Sjection  1597.  Executor  to  complete  contracts  for  sale  of  real  estate. 

1598.  Petition   for  executor  to  make  conrejanoe,  and  notice  of 

hearing. 

1599.  Interested  parties  may  contest. 

1600.  Conveyances,  when  ordered  to  he  made. 

1601.  Execution  of  eonyeyance  and  record  thereof,  how  enforced. 

1602.  Bights  of  petitioner  to  enforce  contract 

1603.  Effect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the  decree. 

1605.  Recording   decree  does   not  supersede  power  of  court  to 

enforce  it. 
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Sbction  1606.  Where  party  to  whom  oonveyanee  to  be  made  is  dead. 

1607.  Decree  may,  and  when  it  does,  direct  possession  to  be  giron, 
it  must  be  surrendered. 

Kxecutorto        Sec.  1597.     (§206.)  When  a  person  who  is  bound  by 

complete  .  ;   .  '^  *  «.       i     ^ 

oontracto  for  contract,  in  writinff,  to  convey  any  real  estate,  dies  before 
e«tatc.  making  the  conveyance,  and  in  all  cases  where  such  dece- 

dent, if  living,  might  be  compelled  to  make  such  convey- 
ance, the  probate  court  may  make  a  decree  auth')rizing^ 
and  directing  his  executor  or  administrator  to  convey 
such  real  estate  to  the  person  entitled  thereto. 

Statutes  of  1851,  p.  474,  2  305. 


Petition  fur 
executor  to 
make  con- 
reyance.  and 
notice  of 
hearing. 


Interested 
partieti  inay 

ciintesl. 


Oonvcyance« 
when  oi-der'd 
to  be  made. 


Seo.  1598.  (§  206.)  On  the  presentation  of  a  verified 
petition  by  any  person  claiming  to  be  entitled  to  such 
conveyance  from  an  executor  or  administrator,  setting 
forth  the  facts  upon  which  the  claim  is  predicated,  the 
probate  court  must  appoint  a  time  and  place  for  hearing 
the  petition,  at  a  regular  term  of  the  court;  and  most 
order  notice  thereof  to  be  published  at  least  four  succes- 
sive weeks  before  such  hearing,  in  such  newspaper  in  this 
state  as  he  may  designate. 

Statutes  of  1851,  p.  474.  }  206. 

Sec.  1599.  (§  207.)  At  the  time  and  place  appointed 
for  the  hearing,  or  at  such  other  time  to  which  the  same 
may  be  postponed,  upon  satisfactory  proof  by  affidavit  or 
otherwise  of  the  duo  publication  of  the  notice,  the  court 
must  proceed  to  a  hearing,  and  all  persons  interested  in 
the  estate  may  appear  and  contest  such  petition,  by  filing 
their  objections  in  writing,  and  the  court  may  examine,  on 
oath,  the  petitioner  and  ail  who  may  be  produced  before 
him  for  that  purpose. 

Statutes  of  1851.  p.  474,  ^  207 ;  1861,  p.  646,  }  73. 

Seo.  1600.  (§  208.)  If,  after  a  full  hearing  upon  the 
petition  and  objections,  and  examination  of  the  facts  and 
circumstances  of  the  claim,  the  court  is  satisfied  that  the 
petitioner  is  entitled  to  a  conveyance  of  the  real  estate 
described  in  the  petition,  a  decree  authorizing  and  direct- 
ing the  executor  or  administrator  to  execute  a  convey- 
ance thereof  to  the  petitioner  must  be  made,  entered  on 
the  minutes  of  the  court  and  recorded. 

Statutes  of  1851,  p.  474,  {  208  ;  1861,  p.  646,  }  73. 
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Sec.  1601.    ("§209.)  The  executor  or  administrator  must  Kxecutionof 

,  conveyance 

execute  the  convejauce  according  to  the  directiODSof  the  and  record 
decree,  a  certified  copy  of  which  must  be  recorded  with  enforced. 
the  deed  in  the  office  #f  the  recorder  of  the  county  where 
the  lands  lie,  and  shall  be  prima  facie  evidence  of  the  cor* 
rectness  of  the  proceedings,  and  of  the  authority  of  the 
executor  or  administrator  to  make  the  conveyance.  The 
court  may  enforce  the  decree  by  attachment,  or,  if  neces- 
sary, by  tfce  removal  of  the  executor  or  administrator,  for 
refusal,  without  notice,  and  appoint  another  in  his  stead. 

Statutes  of  1861,  p.  474,  {  209;  1861,  p.  646,  i  74. 

Seo.  1602.  (§  210.)  If,  upon  hearing  in  the  probate  Kightoof 
coart.  as  hereinbefore  provided,  the  rignt  of  the  petitioner  to  enforce 
to  have  a  specific  performance  of  the  contract  is  found  to 
be  doubtful,  the  court  must  dismiss  the  petition  without 
prejudice  to  the  rights  of  the  petitioner,  who  may,  at  any 
time  within  six  months  thereafler,  proceed,  in  the  district 
court,  to  enforce  a  specific  performance  thereof. 

SUtates  of  1851,  p.  474,  {  20;  1861.  p.  646,  {  75. 

Sbo.  1603.    (§211.)  Every  conveyance  made  in  pursu-  xirectof 

oonTeraooe. 

ance  of  a  decree  of  the  probate  court,  as  provided  in  this 
chapter,  shall  pass  the  title  to  the  estate  contracted  for 
as  fully  as  if  the  contracting  party  himself  was  still  living 
and  executed  the  conveyance. 

SUtnte^of  1851,  p.  474,  {  211. 

Seo.  1604.  (§  212.)  A  copy  of  the  decree  for  a  convey-  EUtetof 
ance,  made  by  the  probate  court,  and  duly  certified  and  oopyof^Sie 
recorded  in  the  office  of  the  recorder  of  the  county  where 
ithe  lands  lie,  gives  the  person  entitled  to  the  conveyance 
a  right  to  the  possession  of  the  lands  contracted  for,  and 
to  hold  the  same  according  to  the  terms  of  the  intended 
conveyance,  in  like  manner  as  if  they  had  been  conveyed 
in  pursuance  of  the  decree. 

SUttttes  of  1851,  p.  474,  i  212. 

Sec.  1605.     (§  218.)  The  recording  of  any  decree,  as  Recording 
provided  in  the  preceding  section,  shall  not  prevent  the  JSTraplf!" 
court  making  the  decree  from  enforcing  the  same  by  other  S?!^,???^ 

•v.^^<va«  enlbrce  It. 

process. 

Statute!  of  1861,  p.  474,  i  21S. 

61 
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Where  party 
to  whom 
conveyance 
to  be  made 
ia  dead. 


Seo.  1606.  (§  214.)  If  the  persoD  en  titled  to  the  con- 
veyance dies  before  the  commeDcemeot  of  proceedings 
therefor  under  this  chapter,  or  before  the  completion  of 
the  conveyance,  any  person  entitled  to  suc'beed  to  hie 
rights  in  the  contract,  or  the  executor  or  administrator 
of  such  decedent  may,  for  the  benefit  of  the  person  bo 
entitled,  commence  such  proceedings  or  prosecute  any 
already  commenced,  and  the  conveyance  must  be  so  made 
as  to  vest  the  estate  in  the  persons  entitled  to  It,  or  in  the 
executor  or  administrator,  for  their  benefit. 

Statutes  of  1851,  p.  474,  {  214. 


Decree  may,       Sbc.  1607.     (§  214.)  The  decrcc  provided  for  in  this 

and  when  It        ,  _/"     ^       '  .  «  ■  • 

does,  direct    chapter  may  direct  the  possession  of  the  property  therein 

t)  be  given,    described  to  be  surrendered  to  the  person  entitled  thereto, 

forrendered.  upou  his  producing  the  deed  and  a  certified  copy  of  the 

decree,  when,  by  the  terms  of  the  contract,  possession  is 

to  be  surrendered.    This  provision  may  be  enforced  by  a 

writ  of  assistance. 


CHAPTBE  X. 

OF  AOCOUNTS  RENDERED  BT  BXEOUTORS    AND  •ADMINISTRA- 
TORS, AND  OF  THE  PAYMENT  OF  DEBTS. 

AanOLB  I.  LlABTLITIBg  ANDCOMPXirSATXON  OF  EXBCUTOBfl  AXD   ABMINIS- 
TBAT0R8. 
n.  AOCOURTINO  AHD   8ETTLBKBKTS  BT  BXECUT0R8  AHD    ADMOnS- 

TBAT0R8. 
III.  Tbb  PATMBBT  of  DXBT8  OF  TBB  B8TATB. 


ARTICLE  I. 

LIABILITIES  AND  COMPENSATION  OF  EXECUTORS  AND  ADMIN- 
ISTRATORS. 


Sbctiox  1612.  When  ezecator  or  administrator  personallj  liable. 

1613.  Bxeoator  to  be  ebarg«d  with  aU  estate,  ete. 

1614.  Not  to  profit  or  lose  by  estate. 
1616.  UaooUeoted  debts  without  fault 

1616.  Compensation  of  the  exeoator  and  administrator. 

1617.  Not  to  purchase  claims  against  the  estates. 

1618.  Executor's  and  administrator's  commissions. 
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Sso.  1612.    (§  215.)  N>  executor  or  administrator  is  whenezoc- 
chargeable  apon  any  special  promise  to  answer  damages  minirtrato'r 
or  to  pay  the  debts  of  the  testator  or  intestate  out  of  his  filbl?*  ^ 
own  estate,  unless  the  agreement  for  that  parpose,  or  some 
memorandum  or  note  thereof,  is  in  writing  and  signed  by 
sach  executor  or  administrator,  or  by  some  other  person 
by  him  thereunto  specially  authorized,  and  approved  by 
the  probate  court. 

Statntes  of  1851,  p.  476,  {  215. 

Sec.  1613.    (§216.)  Every  executor  and  administrator  Ef^'**®'?* 
18  chargeable  in  his  account  with  the  whole  of  the  estate  withaii 
of  the  decedent  which  may  come  into  his  possession,  at 
the  value  of  the  appraisement  contained  in  the  inventory, 
except  as  provided  in  the  following  sections,  and  with  all 
the  interest,  profit  and  income  of  the  estate. 

Statntes  of  1851,  p.  476,  i  216. 

Seo.  1614.  (§217.)  He  shall  not  make  profit  by  the  Not  to  profit 
increase,  nor  suffer  loss  by  the  decrease  or  destruction,  estate, 
without  his  fault,  of  any  part  of  the  estate.  He  must 
account  for  the  excess  when  he  sells  any  part  of  the 
estate  for  more  than  the  appraisement,  and  if  any  is  sold 
for  less  than  the  appraisement,  he  is  not  responsible  for 
the  loss,  if  the  sale  has  been  justly  made. 

Statatea  of  1851,  p.  476,  J  217. 

Seo.  1615.    (§  218.)  No  executor  or  administrator  is  uncollected 
accountable  for  any  debts  due  to  the  decedent,  if  it  ap-  out&^t. 
pears  that  they  remain  uncollected  without  his  fault. 

Statotos  of  1851,  p.  476,  {  218. 

Sec  1616.    (§  219.)  He  shall  be  allowed  all  necessary  compenBa. 
expenses  in  the  care,  management  and  settlement  of  the  exMutoraod 
estate,  and  for  his  services  such  fees  as  provided  in  this  tor?     ^ 
chapter  -,  but  when  the  decedent,  by  his  will,  makes  some 
other  provision  for  the  compensation   of  his  executor, 
that  shall  be  a  full  compensation  for  his  services,  unless, 
by  a  written  instrument,  filed  in  the  probate  court,  he  re- 
nounces all  claim  for  compensation  provided  by  the  will. 

statutes  of  1851,  p.  476,  ;  219. 

Not  to  pnr- 


Sec.  1617.    (§  220.)  No  administrator  or  executor  shall  e^d 


aiiDfl 


purchase  any  claim  against  the  estate  he  represents;  and  ^t^.^^ 
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if  he  pays  any  claim  for  less  than  its  nominal  valao  he 
is  only  entitled  to  charge  in  his  account  the  amoant  he 
actually  paid. 

Statutes  of  1851,  p.  476,  i  2S0. 

Sec.  1618.  (§221.)  When  no  compensation  is  provided 
by  the  will,  or  the  executor  renounces  all  claim  thereto, 
he  must  be  allowed  commissions  upon  the  amount  of  the 
whole  estate  accounted  for  by  him,  as  follows:  For  the 
first  thousand  dollars,  at  the  rate  of  seven  per  cent. ;  for 
all  above  that  sum  and  not  exceeding  ten  thousand  dol- 
lars, at  the  rate  of  five  per  cent.;  for  all  above  that  sum, 
at  the  rate  of  four  per  cent.;  and  the  same  commission 
must  be  allowed  administrators.  In  all  cases,  such  fur- 
ther allowance  may  be  made  as  the  probate  judge  may 
deem  just  and  reasonable,  for  any  extraordinary  service. 
The  total  amount  of  such  allowance  must  not  exceed  the 
amount  of  commissions  allowed  by  this  section.  Execu- 
tors or  administrators  must  not  be  allowed  commissions 
on  the  value  of  real  estate  not  sold  by  them. 

Statutes  of  1851,  p.  476,  {  221 ;  1861,  p.  646,  }  76. 

Note. — The  amendment  proposed  is  that  oontained  in  the 
last  clause.  If  nothing  is  done  with  the  lands,  no  reason 
exists  for  aUowing  the  administrator  a  peroentage ;  if  it  is 
rented,  commissions  wUl  he  reoeived  on  the  rent  reoetred; 
if  partitioned,  the  court  is  permitted  to  make  oompensation. 


ARTICLE  IL 


ACCOUNTINQ  AND  SETTLEMENTS  BT  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

Skctioh  1622.  To  render  an  exhihit  of  receipts  and  dishu^sements,  and 

claims  allowed. 

1623.  Citation  to  account  at  third  term. 

1624.  Petition  for  citation  to  render  final  or  other  account. 

1625.  Citation  to  account  on  application. 

1626.  Objections  to  account,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  To  render  accounts  at  expiration  of  term. 
1620.  Executor  to  account  after  his  authority  rorolced. 

1630.  Revoking  authority  of  executor,  when. 

1631.  To  produce  and  file  Touchers,  which  remain  in  court. 

1632.  Vouehers  for  items  less  than  twenty  doUars,  when  exoepted. 

1633.  Day  of  settlement  to  be  appointed^  and  must  gire  notice 

thereof. 


OF  CALIFORNIA.  405 

SBcnoif  1834.  Final  settlemeiit,  pmrtition  and  dUtrtbuiion  may  ht  made  at 

tame  time.    Postponing  order  is  notice. 
1635.  Interested  party  may  file  ezeeptions  to  aceount. 
1036.  All  matters  may  be  contested  by  the  heirs.    Hearing  may 
be  postponed. 

1637.  Settlement  of  aocoants  to  be  oonclnsire,  when  and  when  not 

1638.  Proof  of  notice  of  settlement  of  aocoants. 

Seo.  16^2.    (§  222)   At  the  third  term  of  the  ooart  to  render  im 
afl-er  'his  appointment,  and  thereafter  at  any  time  when  receipt  and 
required   by-  the  court,  either  upon  its  own  motion  or  ^ntsTend 
open  the  application  of  any  person   interested  in   the  ^tcwod. 
estate,  the  executor  or  administrator  must  render,  for  the 
information  of  the  court,  an  exhibit  under  oath,  showing 
the  amount  of  money  received  and  expended  by  him,  the 
amount  of  all  claims  presented  against  the  estate  and  the 
names  of  the  claimants,  and  all  other  matters  necessary 
to  show  the  condition  of  its  affairs. 

Statates  of  1851,  p.  477,  {  222. 

Seo.  1623.    (§  223.)  If  the  executor  or  administrator  citation  to 
fails  to  render  an  exhibit  at  the  third  term  of  the  court,  ^^^rm. 
the  judge  of  the  probate  court  m*ust  cause  a  citation  to 
be  issued  requiring  him  to  appear  and  render  it. 

Statates  of  1851,  p.  477,  i  223. 

Seo.  1624.    (§  224.)  Any  person  interested  in  the  estate  Peuuon  for 
may,  at  any  time  before  the  final  settlement  of  accounts,  nndi?fl^ 
present  his  petition  to  the  probate  judge,  praying  that  ^^^^l, 
the  executor  or  administrator  be  required  to  appear  and 
render  such  exhibit,  setting  forth  the  facts  showing  that 
it  is  necessary  and  proper  that  such  an  exhibit  should  be 
made. 

SUtutes  of  1851,  p.  477,  |  224. 

Seo.  1625.  (§225.)  If  the  judge  is  satisfied,  either  from  citation  to 
the  oath  of  the  applicant  or  from  any  other  testimony  il^uration. 
offered,  that  the  facts  alleged  are  true,  and  considers  the 
showing  of  the  applicant  sufficient,  he  must  direct  a  cita- 
tion to  be  issued  to  the  executor  or  administrator,  requir- 
ing him  to  appear  at  some  day  to  be  named  in  the  cita- 
tion, which  must  be  during  a  term  of  the  court,  and  ren- 
der an  exhibit  as  prayed  for. 

BUtutes  of  1851,  p.  477,  }  225. 
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oiyectionato  Seo.  1626.  (§  226.)  WhoD  EH  exhibit  is  rendered  by  an 
may  file.  executor  OF  admiDistratOF,  any  persoD  interested  may 
appear  and,  by  objections  in  writing,  contest  any  accoant 
or  statement  therein  contained.  The  coart  may  examine 
the  executor  or  administrator,  and  if  be  has  been  gailty 
of  neglect,  or  has  wasted,  embezzled  or  mismanaged  the 
estate,  his  letters  mast  be  revoked. 

Statates  of  1851,  p.  477,  i  228. 

Attachment        Seo.  1627.    (§  227.)  If  any  executor  oi"  administrator 

ingcuaiion!'  ncglccts  Or  rcfuscs  to  appear  and  render  an  exhibit,  after 

having  been  duly  cited,  an  attachment  may  be  issued 

against  him  and  such  exhibit  enforced,  or  his  letters  may 

be  revoked,  in  the  discretion  of  the  court. 

Statutes  of  1851,  p.  477,  {  227. 


Tu  render 
Aooounteat 
expiration 
of  term. 


Seo.  1628.  (§  228.)  Every  executor  or  administrator 
must  render  a  full  account  and  a  report  of  his  administra- 
tion at  the  expiration  of  one  year  from  the  time  of  his 
appointment.  If  he  fails  to  present  his  account,  the 
court  or  judge  must  compel  the  rendering  of  the  aceonnt 
by  attachment,  and  any  person  interested  in  the  estate 
may  apply  for  and  obtain  an  attachment,  but  no  attach- 
ment must  issue  unless  a  citation  has  been  first  issued, 
served  and  returned,  requiring  the  executor  or  adminis- 
trator to  appear  and  show  cause  virhy  an  attachment 
should  not  issue.  Every  account  rendered  must  exhibit 
not  only  the  debts  which  have  been  paid,  but  also  a  state- 
ment of  all  debts  which  have  been  duly  presented  and 
allowed  during  the  period  embraced  in  the  account. 

StiltQtefl  of  1851,  p.  477|  i  228 ;  1881;  p.  647,  {  77. 

Executor  to        Seo.  1629.    (§229.)  When  the  authority  of  an  cxccutor 

accountafter  ...  .  •      .    « 

hiiiauth<]rit7  or  administrator  ceases  or  is  revoked  for  any  reason,  he 
may  be  cited  to  account  before  the  probate  court  at  the 
instance  of  the  person  succeeding  to  the  administration 
of  the  same  estate,  in  like  manner  as  he  might  have  been 
cited  by  any  person  interested  in  the  estate  during  the 
time  he  was  executor  or  administrator. 

Statutes  of  1851,  p.  477,  ;  229. 

Revoking  Seo.  1630.    (§  230.)  If  the  executor  or  administrator 

Macuto?.       resides  out  of  the  county,  or  absconds  or  conceals  himself 
^  ^°'  so  that  the  citation  cannot   be  personally  served,  and 
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neglects  to  render  an  aocoant  within  thirty  days  after  the 
time  prescribed  in  this  article,  or  if  be  neglects  to  render 
an  account  within  thirty  days  after  being  committed 
where  the  attachment  has  been  ezecatod,  his  letters  mast 
be  revoked. 

statutes  of  1851,  p.  478,  }  230. 

Sso.  1631.    (§  231.)  In  rendering  his  account,  the  ex-  to  produce 
ecutor  or  administrator  must  produce  and  file  vouchers  vrachen, 
for  ail  charges,  debts,  claims  and  expenses  which  he  has  nlSS^ia 
paid,  which  must  remain  in  the  court;  and  he  may  be  °®"'** 
examined   on   oath   touching   such  payments,   and  also 
touching  any  property  and  effects  of  the  decedent,  and 
the  disposition  thereof.     When  any  voucher  is-  required 
for  other  purposes,  it  may  be  withdrawn  on  leaving  a  cer- 
tified copy  on  file ;  if  a  voucher  is  lost,  or  for  other  good 
reason  cannot  be  produced  on  the  settlement,  the  payment 
may  be  proved  by  the  oath  of  any  competent  witness. 

Stfttates  of  1851,  p.  478,  }  231 ;  1861,  p.  647,  {  78.  * 

Sec.  1632.    (§282.)  On  the  settlement  of  his  account  voacbonfor 
he  may  be  allowed  any  item  of  expenditure,  not  exceed-  lh,!^''|^ 
ing  twenty  dollars,  for  which  no  voucher  is  produced,  if  ^^^epted. 
such  item  be  supported  by  his  own  uncontradicted  oath 
positive  to  the  fact  of  payment,  specifying  when,  where 
and  to  whom  it  was  made;  but  such  allowances  in  the 
whole  must  not  exceed  five  hundred  dollars  against  any 
one  estate.     ^ 

Statutes  of  1851,  p.  478,  J  232. 

Sec.  1633.     (§  233.)  When  any  account  is  rendered  for  Dnyofaottie- 
settlement,  the  court  or  judge  must  appoint  a  day  for  the  ^^tntodt 
settlement  thereof;  the  clerk  must  thereupon  give  notice  ^ven^ce 
thereof,  by  causing  notices  to  be  posted  in  at  least  three  *^***'* 
public  places  in  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account,  which  must  be 
on  some  day  of  a  term  of  the  court.    The  court  or  pro- 
bate judge  may  order  such  further  notice  to  be  given  as 
he  may  deem  proper. 

Btatntes  of  1851,  p.  478,  3  233  ,•  1861,  p.  478,  §  79.  Vinol  settle. 

ment,  parti- 
tion and 

Sec.  1634.    If  the  account  mentioned  in  the  preceding  maybenude 
section  is  for  a  final  settlement,  and  the  estate  is  ready  n."^^ 
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Postponing 
order  I0 
notice. 


for  diBtribotioQ  and  partition,  the  notice  thereof  required 
to  be  published  must  state  these  facts }  and,  on  confirma- 
tion of  the  final  account,  distribution  and  partition  of  the 
estate  to  all  entitled  thereto  must  be  immediately  had, 
without  further  notice  or  proceedings.  If,  from  any  cause, 
the  hearing  of  the  account  or  the  partition  and  distribu- 
tion is  postponed,  the  order  postponing  the  same  to  a  day 
certain  is  notice  to  all  persons  interested  therein. 


Interested 
party  may 
flle  ezcep- 

tlOQfl  to 

acooont. 


Seo.  1685.  (§  234.)  On  the  day  appointed,  or  any  sub- 
sequent day  to  which  the  hearing  may  be  postponed  by 
the  court,  any  person  interested  in  the  estate  may  appear 
and  file  his  exceptions  in  writing  to  the  account,  and  con- 
test the  same. 

Stfttntes  of  1861,  p.  478,  }  284. 


be  postponed 


Au  matters  Seo.  1636.  (§§285,286.)  All  matters,  including  allowed 
tested  bySe  claims  uot  passcd  upon  on  the  settlement  of  any  former 
account,  or  on  rendering  an  exhibit,  or  on  making  a  de- 
cree of  sale,  may  be  contested  by  the  heirs,  for  cause 
Hearingmay  shown.  The  hearing  and  allegations  of  the  respective 
parties  may  be  postponed  from  time  to  time,  when  neces- 
sary, and  the  court  may  appoint  one  or  more  referees  to 
examine  the  accounts  and  make  report  thereon,  subject 
to  confirmation  ;  and  may  allow  a  reasonable  compensa- 
tion to  the  referees,  to  be  paid  out  of  the  estate  of  the 
decedent. 

Statates  of  1851,  p.  478,  {J  285-4 ;  1881,  p.  847,  H  80-1. 


NoTB. — The  greater  portion  of  seotion  235  ib  omitted,  inas- 
much as  one  section  provides  for  all  appointments  of  attor- 
neys for  bein,  etc. 


Settlement  Seo.  1637.  (§  237.)  The  settlement  of  the  account  and 
?obec?nciTi-  the  allowancc  thereof  by  the  court,  or  upon  appeal,  is 
and  whea'^  conclusivc  agalust  all  persons  in  any  way  interested  in 
the  estate,  saving,  however,  to  all  persons  laboring  under 
any  legal  disability,  their  rights  to  proceed  against  the 
executor  or  administrator,  either  individually  or  upon  big 
bond,  within  two  years  after  their  respective  disabilities 
cease,  and  in  any  action  brought  by  any  such  person,  the 
allowance  and  settlement  of  the  account  is  prima  facie 
evidence  of  its  correctness. 

Statutes  of  1861,  p.  478,  {  237. 
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Sec.  163S.    (§  238.)  The  accoant  mast  not  be  allowed  Proof  of 

^  '  notice  ot 

by  the  ooart  ODtil  it  is  first  proved  that  notice  has  been  Mttiem«nt 

of  AOCOQDtS  ■ 

given  as  required  by  this  chapter,  and  the  decree  mast 
show  that  such  proof  was  made  to  the  satisfaction  of  the 
ooart,  and  is  prima  facie  evidence  of  the  fact. 

BUtates  of  1861,  p.  470,  {  238. 


ARTICLE  III. 
THE  PAYMENT  OF  DEBTS  07  THE  ESTATE. 

Ssonov  1A4S.  Order  in  whieh  debts  to  be  paid. 

1844.  Where  property  insnffioient  to  pay  mortgage. 

1645.  Estate  insuffioienty  a  dividend  to  be  paid. 

1646.  Faneral  expenses  and  expenses  of  last  sickness. 

1647.  Order  for  payment  of  debts  and  disoiiarge  of  the  executor 

or  administrator. 

1648.  Prorision  for  disputed  and  contingent  claims.  . 

1649.  After  decree  for  payment  of  debts,  exeoator  personally  liable 

to  creditors. 

1650.  Claims  not  included  in  order  for  payment  of  debts,  how  dis- 

posed of. 

1651.  Order  for  payment  of  legacies  and  extension  of  time. 

1652.  Final  acoount,  when  to  be  made. 

1653.  Neglect  to  render  final  account,  how  treated. 

Sec.  1643.     (§  289.)  The  debts  of  the  estate  mast  be  orxier  in 

•  J.      ..       /»ii        .  J  which  debts 

paid  m  the  following  order :  to  be  paid. 

1.  Faneral  expenses. 

2.  The  expenses  of  the  last  sickness. 

3.  Debts  having  preference  by  the  laws  of  the  United 
States. 

4.  Judgments  rendered  against  the  decedent  in  his  life- 
time, and  mortgages,  in  the  order  of  their  date. 

5.  All  other  demands  against  the  estate. 

Statutes  of  1851,  p.  479,  i  239. 

Sec  1644.     (§  240.)  The  preference  given  in  the  pre-  whero 
ceding  section  to  a  mortgage  only  extends  to  the  pro-  fDwifficieDt 
ceeds  of  the  property   mortgaged.    If  the  proceeds  of  morT^e. 
sach  property  is  insufficient  to  pay  the   mortgage,  the 
part  remaining  unsatisfied  must  be  classed   with  other 
demands  against  the  estate. 

StatutM  of  1851,  p.  479,  {  240. 

52 


410  CODE  OP  CIVIL  PEOOBDUEB 

ft^i?/r^'       Sec.  1645.    {§  241.)  If  the  estate  is  insufficient  to  pay 

bi'SSd**^     all  the  debts  of  any  one  class,  each  creditor  must  be  paid 

a  dividend  in  proportion  to  his  claim ;  and  no  creditor  of 

any  one  class  shall  receive  any  payment  until  all  those  of 

the  preceding  class  are  fully  paid. 

St&tatofl  of  1851,  p.  479,  {  241. 

Fnnerai  Seo.  1646.     (§  242.)  The  executor  or  administrator,  as 

and  expen.    gcou  as  he  has  Sufficient  funds  in  his  hands,  must  pay  the 

■OB  of  last  I 

aickneiSa.  funeral  expenses  and  the  expenses  of  the  last  sickness, 
and  the  allowance  made  to  the  family  of  the  decedent. 
He  may  retain  in  his  bands  the  necessary  expenses  of 
administration,  but  he  is  not  obliged  to  pay  any  other 
debt  or  any  legacy  until,  as  prescribed  in  this  article, 
thj  payment  has  been  ordered  by  the  court. 

SUtutes  of  1851,  p.  479,  {  242. 

^'^^'eSTof        ^^^-  ^^^'    (§2**3.)  Upon  the  settlement  of  the  accounts 
debtoand      of  tbc  cxccutor  or  administrator,  at  the  end  of  the  year, 

discharge  of  ^  tf  * 

OT*aSSS?^  as  required  in  this  cbapter,  the  court  must  make  an  order 
istrator.  for  the  payment  of  the  debts,  as  the  circumstances  of  the 
estate  require.  If  there  is  not  sufficient  funds  in  the 
hands  of  the  executor  or  administrator,  the  court  must 
specify  in  the  decree  the  sum  to  be  paid  to  each  creditor. 
If  the  whole  property  of  the  estate  be  exhausted  by  such 
payment  or  distribution,  such  account  must  be  consid- 
ered as  a  final  account,  and  the  executor  or  administrator 
is  entitled  to  his  discharge,  on  producing  and  filirig  the 
necessary  vouchers  and  proofs  showing  that  such  pay- 
ments have  been  made,  and  that  he  has  fully  complied 
with  the  decree  of  the  court. 

StatatM  of  1851,  p.  479,  i  248 ;  1881,  p.  648.  i  82. 

ProTiflfonfbr  Seo.  1648.  (§  244.)  If  there  is  any  claim  not  due,  or 
con^higen?  any  Contingent  or  disputed  claim  against  the  estate,  the 
amount  thereof,  or  such  part  of  the  same  as  the  bolder 
would  be  entitled  to  if  the  claim  were  due,  established  or 
absolute,  must  be  paid  into  tbe  court,  and  there  remain, 
to  be  paid  over  to  the  party  when  he  becomes  entitled 
thereto;  or,  if  be  fails  to  establish  his  claim,  to  be  paid 
over  or  distributed  as  the  circumstances  of  the  estate  re- 
quire. If  any  creditor  whose  claim  has  been  allowed,  but 
is  not  yet  due,  appears  and  assents  to  a  deduction  there- 


claims. 
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from  of  the  legal  iDterest  for  the  time  the  claim  has  yet 
to  roD,  he  Ir  entitled  to  be  paid  aooordiDgly.  The  pay- 
ments provided  for  in  this  section  are  not  to  be  made 
when  the  estate  is  insolvent,  unless  a  pro  rata  distriba- 
tion  is  ordered. 

Statutes  of  1851,  p.  479,  {  244. 

Seo.  1649.    (§245.)  When  a  decree  is  made  by  the  pro-  After  deore« 

»  «  I  •  rt  ».  I  for  payment 

bate  coart  for  the  payment  of  creditors,  the  executor  or  of  debts, 
administrator  is  personally  liable  to  each  creditor  for  his  penonaiiy 
allowed  claim,  or  the  dividend  thereon,  and  execution  creditors. 
may  be  issued  on  such  decree,  as  upon  a  judgment  in  the 
district  court,  in  favor  of  each  creditor,  and  the  same 
proceeding  may  be  had  under  such  execution  as  if  it  had 
been  issued  from  the  district  court.     The  executor  or 
administrator  is  liable  therefor,  on  his  bond,  to  each  cred- 
itor. 

SUtutes  of  1851,  p.  480,  {  245. 

Seo.  1650.    (§246.)  When  the  accounts  of  the  admin-  cuimsnot 

^  '  Included  in 

istrator  or  executor  have  been  settled,  and  an  order  made  order  fur 
for  the  payment  of  .debts  and  distribution  of  the  estate,  debts,  how 
no  creditor  whose  claim  was  not  included  in  the  order  for      ^^ 
payment  has  any  right  to  call  upon  the  creditors  who 
have  been  paid,  or  upon  the  heirs,  devisees  or  legatees,  to 
contribute  to  the  payment  of  his  claim;  but  if  the  execu- 
tor or  administrator  has  failed  to  give  the  notice  to  the 
creditors,  as  prescribed  in  section  fourteen  hundred  and 
ninety-one,  such  creditor  may  recover  on  the  bond  of  the 
executor  or  administrator  the  amount  of  his  claim,  or 
such  part  thereof  as  he  would  have  been  entitled  to  had 
it  been  allowed.     This  section  shall  not  apply  to  any 
creditor  whose  claim  was  not  due  ten  months  before  the 
day  of  settlement,  or  whose  claim  was  contingent  and 
did  not  become  absolute  ten  months  before  such  day. 

Statutes  of  1851,  p.  480,  }  240. 

Sec.  1651.    (§  247.)  If  the  whole  of  tl^e  debts  have  been  order  for 
paid  by  the  first  distribution,  the  court  must  direct  the  I?iSdMand 
payment  of  legacies  and  the  distribution  of  the  estate  time 
among  the  heirs,  legatees,  or  other  persons  entitled,  as 
provided  in  the  next  chapter ;  but  if  there  be  debts  remain- 
ing unpaid,  or  if,  for  other  reasons,  the  estate  be  not  in  a 
proper  condition  to  be  closed,  the  court  must  give  suck 
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extension  of  time  as  may  be  reasonable,  for  a  final  settle- 
ment of  the  estate. 

Statates  of  1S61,  p.  480,  i  247 ;  18«1,  p.  648,  {  83. 

SSSlrwhen  ^^-  ^^^2.  (§  248.)  At  the  time  designated  in  the  last 
to  be  made,  gection,  Or  sooner,  if  within  that  time  all  the  property  of 
the  estate  has  been  sold,  or  there  are  sufficient  funds  id 
his  hands  for  the  payment  of  all  the  deots  due  by  the 
estate,  and  the  estate  be  in  a  proper  condition  to  be  closed, 
the  executor  or  administrator  must  render  a  final  account 
and  pray  a  settlement  of  his  administration. 

Stfttutet  of  1851,  p.  480,  {  248  ;  1881,  p.  648,  {  84. 

JJSdwflid  S*°-  1^^^-  (§249.)  If  he  neglects  to  render  his  account, 
traSS^^^  the  same  proceedings  may  be  had  as  prescribed  in  this 
chapter  in  regard  to  the  first  account  to  be  readered  by 
him,  and  all  the  provisions  of  this  chapter  relative  to  the 
last  mentioned  account,  and  the  notice  and  settlement 
thereof,  apply  to  his  account  presented  for  final  settlement. 

Statates  of  1851,  p.  480,  i  249. 


CHAPTER  XI. 

or  THE  PARTITION,  DISTRIBUTION   AND  FINAL  SETTLEMENT 

OF  ESTATES. 

Article  I.  Parti a.l  distribution  prior  to  final  bbttlbmext. 
II.  Distribution  on  final  sbttlekbnt. 
III.  Partition  of  real  estate  and  distribution. 

IV.  AOBNTS  FOR  ABSENT  INTB&ESTBD  PARTIES,  AND  FINAL  SETTLE- 
MENT. 


ARTICLE  I. 
PARTIAL  DISTRIBUTION  PRIOR  TO  FINAL  SETTLEMENT. 

Section  1658.  Payment  of  legacies  npon  giving  bonds. 

1659.  Notioe  of  appUeatlon  for  legaeles. 

1660.  Executor  or  other  person  may  resist  application. 

1661.  Decree  prayed  for  to  require  bond,  which  must  be  given. 

May  order  whole  or  part  of  share  to  be  delivered.    Where 
partition  necessaryi  how  made.    Costs. 

1662.  Order  for  payment  of  bond,  and  suit  thereon. 
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Sec.  1658.    (§  250.)  At  any  time  after  the  lapse  of  four  Payment  of 
months  from  the  iRsainir  of  letters  testamentary  or  of  upon  giving 

...  ,  ,     .        .       .  1  bonds. 

administration,  any  heir,  devisee  or  legatee  may  present 
his  petition  to  the  court  for  the  legacy  or  share  of  the 
estate  to  which,  he  is  entitled,  to  be  given  to  him  upon 
bis  giving  bonds,  with  security,  for  the  payment  of  his 
proportion  of  the  debts  of  the  estate. 

SUUatoB  of  1851,  p.  480,  22^0;  1861,  p.  248,  §85. 

Seo.  1659.    (§251.)  Notic'e  of  the  application  must  be  Notice  of 
given  to  the  executor  or  administrator,  personally,  and  to  f^iegacr^ 
all  persons  interested  in  the  estate,  in  the  same  manner 
that  notice  is  required  to  be  given  of  the  settlement  of 
the  account  of  an  executor  or  administrator. 

SCaCotM  of  1861,  p.  480,  i  251 ;  1881,  p.  248,  ?  86. 

Sec.  1660.     (§252)  The  executor  or  administrator,  or  sxecntoror 

.     .  ,    .         ,  .        other  penon 

any  person  interested  in  the  estate,  may  appear  at  the  may  resist 
time  named  and  resist  the  application,  or  any  other  heir,  *^  ^  **"' 
devisee  or  legatee  may  make  a  similar  application  for 
himself. 

Statutes  of  1851,  p.  481,  {  252. 

Sec.  1661.    (§§  253,  254,  255,  256.)    If,  at  the  hearing,  ^^^  ^^ 
it  appears  that  the  estate  is  but  little  indebted,  and  that  to  require 

^-  *  _     ,  ,     ,  *  ,1  I  I  .         bond,  which 

the  share  of  the  party  applying  may  bo  allowed  to  him  mnstbo 
without  loss  to  the  creditors  of  the  estate,  the  court  must 
make  an  order  in  conformity  with   the  prayer  of  the 
applicant,  requiring — 

1.  Bach  heir,  legatee  or  devisee  obtaining  such  order, 
before  receiving  his  share  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  therein,  with  sureties 
to  be  approved  by  the  judge,  payable  to  the  executor  or 
administrator,  and  conditioned  for  the  payment,  when- 
ever required,  of  his  proportion  of  the  debts  due  from  the 
estate,  not  exceeding  the  value  or  amount  of  the  legacy 
or  portion  of  the  estate  to  which  he  is  entitled. 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  Maj order 

1  1.  I  It  *.  f    ^t  ^    ^      ^      wholeorpart 

legatee  or  devisee  the  whole  portion  of   the  estate  to  of  share  to 
which  he  may  bo  entitled,  or  only  a  part  thereof,  desig- 
nating it. 

If,  in  the  execution  of  the  order,  a  partition  is  neces-  tition neces- 
sary between  two  or  more  of  the  parlies  interested,  it  ^HZn.  ^^ 
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Costa. 


Order  of 

Kymeat  of 
nd,  and 
suit  thereon. 


Action  on 
bond. 


mu8t  be  made  in  the  manner  hereinafter  prescribed.    The 
costs  of  these  proceedings  to  be  paid  by  the  applicant,  or 
if  there  be  more  than  one,  to  be  apportioned  equally 
amongst  them. 

Statates  of  1851.  p.  481,  {J  253-6. 


Note. — The  varions  lequirements  to  be  embodied  in  the 
decree  of  partial  distribation,  made  prior  to  final  settlement, 
aa  provided  in  old  sections  253-0,  are  embraced  in  this  one 
section. 

Seo.  1662.  (§  257.)  When  any  bond  has  been  ezecated 
and  delivered  under  the  provisions  of  the  preceding  sec- 
tion, and  it  is  necessary  for  the  settlement  of  the  estate 
to  require  the  payment  of  any  part  of  the  money  thereby 
secured,  the  executor  or  administrator  must  petition  the 
court  for  an  order  requiring  the  payment,  and  have  a 
citation  issaed  and  served  on  the  party  bound,  requiring 
him  to  appear  and  show  cause  why  the  order  should  not 
be  made.  At  the  hearing,  the  court,  if  satisfied  of  the 
necessity  of  such  payment,  must  make  an  order  accord- 
ingly, designating  the  amount  and  giving  a  time  within 
which  it  must  be  paid.  If  the  money  is  not  paid  within 
the  time  allowed,  an  action  may  be  maintained  by  the 
executor  or  administrator  on  the  bond 

Statutes  of  1851,  p.  481,  J  257. 


ARTICLE  II. 


Dlstribntlon 
of  estate, 
how  made 
nod  to  whom 


DISTRIBUTION  ON   FINAL  SETTLEMENT. 

Section  1665.  Distribution  of  estate,  bow  made  and  to  whom. 

1666.  What  tbe  decree  most  contain,  and  is  final. 

1667.  Distribution  when  decedent  was  not  a  resident  of  this  state. 

1668.  Decree  to  be  made  only  after  notice. 

1669.  No  dlBtribution  to  be  ordered  till  all  taxes  on  personal  prop- 

erty are  paid. 

Sxo.  1665.  (§  258.)  Upon  the  final  settlement  of  the 
accounts  of  the  executor  or  administrator,  or  at  any  sub- 
sequent time,  upon  the  application  of  the  executor  or 
administrator,  or  of  any  heir,  legatee  or  devisee,  the  court 
must  proceed  to  distribute  the  residue  of  the  estate  in 
the  hands  of  the  executor  or  administrator,  if  any,  among 
the  persons  who  by  law  are  entitled  thereto;  and  if  the 
decedent  has  left  a  surviving  child,  and  the  issue  of  other 
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children,  and  any  of  them,  before  the  close  of  admiois- 
tration,  have  died  while  under  age  and  not  having  be^n 
married,  no  admlListration  on  such  deceased  child's  estate 
is  necessary,  but  all  the  estate  which  such  deceased  child 
was  entitled  to  by  inheritance  must,  without  administra- 
tion, be  distributed  to  the  other  heirs  at  law.  A  state- 
ment of  any  receipts  and  disbursements  of  the  executor  or 
administrator,  since  the  rendition  of  his  final  accounts, 
must  be  reported  and  filed  at  the  time  of  making  such  dis* 
tribtttion,  and  a  settlement  thereof,  together  with  an  esti- 
mate of  the  expenses  of  closing  the  estate,  must  be  made 
by  the  court,  and  included  in  the  order  or  decree ;  or  the 
court  or  judge  may  order  notice  of  the  settlement  of  such 
supplementary  account,  and  refer  the  same  as  in  other 
cases  of  the  settlement  of  accounts. 

Stataees  of  1851,  p.  481,  {  258 ;  1865-6,  p.  329,  i  2. 

Seo.  1666.    (§259.)  In  the  order  or  decree,  the  court  what  the 

decree  must 

must  name  the  persons  and  the  proportions  or  parts  to  oontatn,  and 
which  each  shall  be  entitled,  and  such  persons  may  de- 
mand, sue  for  and  recover  their  respective  shares  from  the 
executor  or  administrator,  or  any  person  having  the  same 
in  possession.  Such  order  or  decree  is  conclusive  as  to 
the  rights  of  heirs,  legatees  or  devisees,  subject  only  to 
be  reversed,  set  aside  or  modified  on  appeal,  in  the  man- 
ner and  within  the  time  provided  in  this  title. 

SUtutes  of  1851,  p.  481,  2  259 ;  1865>6,  p.  765,  i  10. 

Seo.  1667.    (§  259.)  Upon  application  for  distribution,  Distribatioo 
after  final  settlement  of  the  accounts  of  administration,  if  dent  wa«  not 
the  decedent  was  a  non-resident  of  this  state,  leaving  a  thk  state, 
will  which  has  been  duly  proved'  or  allowed  in  the  state 
of  his^  residence,  and  an  authenticated  copy  thereof  has 
been  admitted  to  probate  in  this  state,  and  it  is  neces- 
sary, in  order  that  the  estate  or  any  part  thereof  may 
be  distributed  according  to  the  will,  that  the  estate  in 
this  state  should  be  delivered  to  the  executor  or  adminis- 
trator in  the  state  where  the  decedent  died,  the  court  may 
order  such  delivery  to  be  made,  and,  if  necessary,  order  a 
sale  of  the  real  estate,  and  a  like  delivery  of  the  proceeds. 
The  delivery,  in  accordance  with  the  order  of  the  court, 
is  a  full  discharge  of  the  executor  or  administrator  with 
the  will  annexed,  in  this  state,  in  relation  to  all  prop- 
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erty  embraced  in  Bucb  order,  which,  unless  reversed  on 
appeal,  binds  and  con  clad  es  all  parties  in  interest.  Sales 
of  real  estate  ordered  by  virtue  of  this  section  mast  be 
made  in  the  same  manner  as  other  sales  of  real  estate  of 
decedents  by  order  of  the  probate  court. 

Btatutes  of  1851,  p.  481,  }  259 ;  1865-«,  p.  766,  {  12. 

Sec.  1668.  (§  260.)  The  order  or  decree  may  be  made 
on  the  petition  of  the  executor  or  administrator,  or  of 
any  person  interested  in  the  estate,  but  notice  must  be 
given,  or  waived,  unless  the  time  for  distribution  is  an- 
nounced and  fixed  by  order  of  the  court,  entered  at  the 
time  final  settlement  is  made;  and  all  other  proceedings 
must  be  had  in  the  manner  provided  in  article  four,  chap- 
ter seven,  of  this  title,  for  sale  of  real  estate  by  an  execu- 
tor or  administrator.  The  court  may  order  such  further 
notice  to  bo  given  as  it  may  deem  proper.  If  partition 
be  applied  for,  as  provided  in  this  chapter,  such  decree 
shall  not  divest  the  court  of  jurisdiction  for  the  purposes 
of  partition,  unless  the  estate  be  finally  closed. 

Statutes  of  1851,  p.  482,  J  260  ;  1861,  p.  649,  }  88. 

Sso.  1669.  (§  260.)  Before  any  decree  of  distribution 
of  an  eetate  is  made,  the  probate  court  must  be  satisfied, 
by  the  oatn  of  the  executor  or  administrator,  or  other- 
wise, that  ail  state,  county  and  municipal  taxes,  legally 
levied  upon  personal  property  of  the  estate,  have  been 
fully  paid. 

SUtatea  of  1865-6,  p.  521. 


ARTIOLE  III. 


PARTITION   OF  REAL  ESTATE  AND  DISTRIBUTION. 

SscnoR  1672.  Estate  in  oommon.    Commissioners. 

1673.  Partition  of  property  held  by  eitate  and  stringer  in  common, 

or  as  joint  tenants  or  coparceners,  how  made. 

1674.  Probate  oonrt,  instead  of  making  partition,  may  direct  action 

therefor  to  be  brought  in  the  district  court. 

1675.  Partition  and  notice  thereof,  and  the  time  of  filing  petition. 

1676.  Estate  in  different  counties,  bow  divided. 

1677.  Partition  may  be  made  although  some  of  the  heirs,  etc.*  hare 

parted  with  their  interest. 

1678.  Shares  to  be  set  out  by  metes  and  bounds. 

1679.  Whole  estate  may  bo  assigned  to  one,  in  certain  cases. 

1680.  Payments  for  equality  of  partition,  by  whom  and  how. 
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Sbction  1681.  Estate  maj  be  sold. 

1682.  Dirision  by  partition  binding.    When  aotion  may  be  brongbt 

Tn  district  ooart. 
1883.  To  gire  notice  to  all  persons  and  guardians  before  partition. 
Duties  of  commissioners. 

1684.  To  make  report,  and  partition  to  be  recorded. 

1685.  When  commissioners  to  make  partition  are  not  necessary. 

1686.  AdFanoements  made  to  heirs. 


•  

Sec.  1672.     (§261.)  When  the  estate,  real  or  personal,  Etuteiii 
assigned  by  the  decree  of  distribution  to  two  or  more  ~ 
heirs,  devisees  or  legatees,  is  in  common  and  undivided, 
and  the  respective  shares  are  not  separated  and  distin- 
guished, partition   may  be  made  by  three  disinterested 
persons,  to  be  appointed  commissioners  for  that  purpose  Gommitdon- 
by  the  probate  court  or  judge,  who  must  be  duly  sworn 
to  the  faithful  discharge  of  their  duties.     A  certified  copy 
of  the  order  of  their  appointment,  and  of  the  order  or  de- 
cree assigning  and  distributing  the  estate,  must  be  issued 
to  them  as  their  warrant,  and  their  oath  must  be  indorsed 
thereon.     Upon  consent  of  the  parties,  or  when  the  court 
deems  it  proper  and  just,  it  is  sufficient  to  appoint  one 
commissioner  only,  who  has  the  same  authority  and  is 
governed  by  the  same  rules  as  if  three  were  appointed. 

SUtntes  of  1851,  p.  482,  i  261 ;  1861,  p.  649,  ^  89. 

KoTK. — Here,  again,  arises  the  question  of  jurisdiction 
disenssed  in  notes  to  article  5,  which  is  provided  for  in  the 
next  section  and  omitted  in  this. 

Seo.  1673.    (§  261.)  Property  hold  in  common  as  joint  Partnc9o^#i 
tenants  or  as  coparceners  by  the  decedent  and  a  stranger  ^^^g 
to  his  estate,  may  be  partitioned  as  provided  in  the  pre-  ssrangerin. 
ceding  section,  on  filing  in  the  probate  court  a  stipulation  S^^°nt, 
in  writing,  signed  by  all  the  parties  having,  or  claiming  GoiMrcenen^ 
to  have,  an  interest  therein,  and  acknowledged  by  thera-  k7^  ** 
as  the  execution  of  deeds  are  required  to  be  ack^^^wl- 
edged,  g  ving  consent  to  such  partition,  and  agre^in^  ta 
submit  their  respective  claims  or  interests  thereii>  to- throe 
commissioners  as  arbitrators,  whose  report  most  be  filed 
in  and  become  a  decree  of  the  district  and  proibate  eourts. 
Unless  such  consent  and  agreement  is  so  signect,  acknowl- 
edged and  filed,  the  probate  court  must  cliroct  proceed- 
ings to  bo  instituted  in  the  proper  distriot  court  by  the 
executor  or  administrator,  for  partition  of  such  pLX>perty. 

Stotntes  of  1861,  p.  482,  {  2«t  ^  1861,  p.  (U»,  a  $9. 
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ProiM^  Seo.  1674.    (§  261 )  Instead  of  making  actual  partition 

jyjJliJS^  ^^^  division  of  the  real  property  of  an  estate  between 

^^^     the  heirs,  devisees  or  legatees,  by  commissioners,  as  in 

for tob?**^*"  this  chapter  provided  for,  if,  from  any  cause,  the  pro- 

dS^clJirt  ^^^  court  deems  it  best,  or  a  nuyority  of  the   heirs, 

N-  8-  devisees  or  legatees  shall  petition  therefor,  the  probate 

court  must  direct  action  for  partition  to  be  brought  in  the 

proper  district  court.     The  making  of  buch  order  divests 

the  probate  court  of  further  jarisdiction  over  the  subject 

matter  of  partition  of  the  estate. 

^^  Seo.  1675.  (§  263  )  If  action  for  partition   among  the 

th«r«of,  and  holrs,  devisccs  or  leiratoes  is  not  ordered  to  be  broueht  in 
filing peti.  the  district  court  as  provided  in  the  preceding  section, 
partition  may  be  ordered  and  had  in  the  probate  court 
on  the  petition  of  any  person  interested.  But  before 
commissioners  are  appointed,  or  partition  ordered  by  the 
probate  court  as  directed  in  this  chapter,  notice  thereof 
must  be  given  to  all  persons  interested,  who  reside  in  this 
state,  or  to  their  guardians,  and  to  tne  agents,  attorneys 
or  guardians,  if  any  in  this  state,  of  such  as  reside  out  of 
the  state,  either  personally  or  by  public  notice,  as  the 
probate  court  may  direct.  The  petition  may  be  filed, 
attorneys,  guardians  and  agents  appointed,  and  notice 
given,  at  any  time  before  the  order  or  decree  of  distribu- 
tion, but  the  commissioners  must  not  be  appointed  UDtil 
the  order  or  decree  is  made  assigning  the  estate.  When 
the  petition  is  solely  for  partition  between  the  estate  and 
a  stranger  thereto,  application  may  be  made  and  parti- 
tion ordered,  at  any  time  the  court  may  direct,  on  filing 
th.e  stipulation  and  agreement  hereinbefore  provided  for, 
properly  executed  and  acknowledged. 

SUtatM  of  1851,  p.  482,  {  263  ;  1861,  p.  649,  {  91. 

Mt«in  Seo.  1676.     (§  262.)  If  the  real  estate  is  in   dififerent 

h""diTid«L  c^°"^^®^>  ^^®  probate  court  may,  if  deemed  proper,  ap- 
point a  commissioner  for  all,  or  different  commissioners 
for  each  county.  The  estate  in  each  county  must  be 
divided  separately  among  the  heirs,  devisees  or  legatees, 
as  if  there  was  no  other  estate  to  be  divided,  but  the  com- 
missioner first  appointed  must,  unless  otherwise  directed 
by  the  probate  court,  make  division  of  such  real  estate, 
wherever  situated  within  this  state. 

SUtates  of  1851,  p.  482,  g  262 ;  1861,  p.  649,  i  90. 


■^ 
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KoTB. — "Bat  oonvenienoe,  seetlons    262    and   263   have 
changed  pli 


Seo.  1677.    (§  264.)  Partition  of  the  real  estate  may  be  Partitioo 

made  as  provided  in  this  chapter,  although  some  of  the  aithongh 

original  heirs,  legatees  or  devisees  may  have  conveyed  hein,  etc, 

their  shares  to  other  persons,  and  such  shares  mast  be  with  their 

luti'l  IMlt 

assigned  to  the  person  holding  the  same,  in  the  same 
manner  as  they  otherwise  woald  have  been  to  sach  heirs, 
legatees  or  devisees. 

statutes  of  1851,  p.  482,  ;  264. 

Sec.  1678.    (§  265.)  The  several  shares  in  the  real  and  shares  to  be 

'  set  <mt  by 

personal  estate  must  be  set  oat  to  each  individual  in  pro-  meteeand 

•  bounde, 

portion  to  his  right,  by  metes  and  bounds,  or  description, 
so  that  the  same  can  be  easily  distinguished,  unless  two 
or  more  of  the  parties  interested  consent  to  the  setting 
apart  of  their  shares  in  common  and  undivided. 

Statutes  of  1851,  p.  482,  {  265. 

Seo.  1679.  (§  266.)  When  the  real  estate  cannot  be  whoie  estate 
divided  without  prejudice  or  inconvenience  to  the  owners,  signed  to ' 
the  probate  court  may  assign  the  whole  to  one  or  more  of  uAn 
the  parties  entitled  to  share  therein  who  will  accept  it, 
always  preferring  the  males  to  the  females,  and  among 
children  preferring  the  elder  to  the  younger.  The  parties 
accepting  the  whole  must  pay  to  the  other  parties  inter- 
ested their  just  proportion  of  the  true  value  thereof,  or 
secure  the  same  to  their  satisfaction,  or,  in  case  of  the 
minority  of  such  party,  then  to  the  satisfaction  of  his 
guardian,  and  the  true  value  of  the  estate  must  be  ascer- 
tained and  reported  by  commissioners.  When  the  com- 
missioners appointed  to  make  paVtition  are  of  the  opinion 
that  the  real  estate  cannot  be  divided  without  prejudice 
or  inconvenience  to  the  owners,  they  must  so  report  to 
the  court,  and  recommend  that  the  whole  be  assigned  as 
herein  provided,  and  must  find  and  report  the  true  value 
of  such  real  estate.  On  filing  the  report  of  the  commis- 
sioners, and  on  making  or  securing  the  payment  herein- 
before provided  for,  the  court,  if  it  appears  just  and 
proper,  must  confirm  the  report,  and  thereupon  the  assign- 
ment is  complete,  and  the  title  to  the  whole  of  such 
real  estate  vests  in  the  person  to  whom  the  same  is  so 
assigned. 

Statutes  of  1851,  p.  482,  {  266 ;  1868-4»  p.  871,  i  15. 
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Sec.  1680.  {§  267.)  When  any  tract  of  land  or  ten©- 
ment  is  of  greater  value  than  any  one's  share  in  the 
estate  to  be  divided,  and  cannot  be  divided  without -injury 
to  the  same,  it  may  be  set' off  by  the  commissioners  ap- 
pointed to  make  partition  to  any  of  the  parties  who  will 
accept  it,  giving  preference  as  prescribed  in  the  preceding 
section.  The  party  accepting  mast  pay  or  secure  to  the 
others  such  sums  as  the  commissioners  shall  award  to 
make  the  partition  equal,  and  the  commissioner^  must 
make  their  partition  accordingly;  but  such  partition  muBt 
not  be  established  by  the  court  until  the  sums  awarded 
are  paid  to  the  parties  entitlpd  to  the  same,  or  secured  to 
their  satisfaction.  • 

Statotes  of  1861,  p.  483,  2  2^7* 


Kntate  may 
bo  sold. 


Seo.  1681.  (§  268.)  When  it  appeal's  to  the  court,  from 
the  commissioners'  report,  that  it  cannot  otherwise  bo 
fairly  divided,  the  whole  or  any  part  of  the  estate,  real 
or  personal,  may  be  sold  by  order  of  the  court,  by  the 
executor  or  administrator,  or  by  a  commissioner  appointed 
for  that  purpose,  and  the  proceeds  distributed.  The  sale 
must  be  conducted,  reported  and  confirmed,  in  the  same 
manner  and  under  the  same  requirements  provided  in 
article  four,  chapter  seven,  of  this  title. 

Statutes  of  1851,  p.  483,  {  268;  1861,  p.  650,  }  93. 


Dirisjon  by 

partition 

binding. 


Sec.  1683.  (§  269.)  When  partition  of  real  estate 
among  heirs,  legatees  or  devisees  is  required,  and  such 
real  estate  is  in  common  and  undivided  with  the  real 
estate  of  any  other  person,  and  the  stipulation  and  agree- 
ment, duly  acknowledged,  is  filed  as  hereinbefore  required, 
the  commissioners  must  first  divide  and  sever  the  estate 
of  the  decedent  from  the  estate  in  which  it  lies  in  com- 
mon, and  such  division  so  made  and  established  by  the 
probate  court  is  binding  upon  all  persons  interested. 
When  action  Upou  the  application  by  petition   of  the  heirs  or  credi- 

inaybebro't    ^    '^  «  .i  ..  u  .  •        . 

tors,  or  any  of  them,  the  probate  court  may  authorise 
the  executor  or  administrator  to  bring  suit  for  such  par- 
tition in  the  district  court.  Such  suit  may  also  be  brought 
by  an  executor;  when  so  authorized  by  the  terms  of  the 
will. 

«      Statutes  of  1851,  p.  483,  {  269 ;  1861,  p.  650,  ;  94. 


may 
indi 


iistrict 
court. 
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Sec.  1683.     (§270.)  Before  any  partition   is  made  or  To  give  no- 
any    estate  divided,  as  provided  in  this  chapter,  notice  penonBand 
must  be  given  to  all  personn  interested  in  the  partition,   b^repar- 
their  guardians,  agents  or  attorneys,  by  the  commission- 
erSy  of  the  time  and  place,  when  and  where,  they  shall 
proceed  to  ma&e  partition.     The  commissioners  may  take  Duties  of 

.  *  ''  coinnUaiion- 

testimony,  order  surveys  and  take  such  other  steps  as  en- 
may  be  necessary  to  enable  them  to  form  a  judgment 
upon  the  matters  before  them. 

Statutes  of  1851,  p.  483,  }  270;  1861,  p.  650,  J  95. 

KoiB. — That  portion  of  the  original  section  omitted  is 
embodied  in  a  section  providing  for  attorneys  general! j; 

• 

Seo.  1684.  (§  271.)  The  commissioners  must  report  To  make 
their  proceedings,  and  the  partition  agreed  upon  by  ^'ion  U) 
them,  to  the  probate  court,  in  writing,  and  the  court  may, 
for  sufficient  reasons,  set  aside  the  report  and  commit  the 
same  to  the  same  commissioners  or  appoint  others;  and 
when  such  report  is  finally  confirmed,  a  certified  copy  of 
the  judgment  or  decree  of  partition  made  thereon,  at- 
tested by  the  clerk,  under  the  seal  of  the  court,  must  be 
recorded  in  the  office  of  the  recorder  of  the  county  where 
the  lands  lie. 

statutes  of  1851,  p.  433,  J  271 ;  1861,  p.  651,  {  96. 

Seo.  1685.     (§  272.)  When  the  probate  court  makes  a  when  com- 
judgment  or  decree  assigning  the  residue  of  any  estate  to  SJJSlTJSii!^ 
one  or  more  persons  entitled  to  the  satne,  it  is  not  neces-  n^Temtfyr^ 
sary  to  appoint  commissioners  to  make  partition  or  dis- 
tribution thereof,  unless  the  parties  to  whom  the  assign- 
ment is  decreed,  or  some  of  them,  request  that  such 
partition  be  made. 

Statutes  of  1851,  p.  483,  |  272. 

Sec.  1686.     (§  273.)  All  questions  as  to  advancements  Advance- 

11  11  I  ji  111  mentumade 

made,  or  alleged  to  have  been  made,  by  the  decedent  to  heirs, 
to  his  heirs,  may  be  heard  and  determined  by  the 
probate  court,  and  must  be  specified  in  the  decree  assign- 
ing and  distributing  the  estate;  and  the  final  judgment  or 
decree  of  the  probate  court,  or,  in  case  of  appeal,  of  the 
supreme  court,  is  binding  on  all  parties  interested  in  the  * 

estate. 

Statutes  of  1851,  p.  483,  J  272  ;  1861,  p.  651,  {  97. 
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NoTB. — In  this  and  the  toeoeeding  artiole  <' decrees,"  as 
used  in  former  statates,  are  oalled  "  decrees  or  orders."  and 
"  decrees  or  judgments,"  as  circamstanoes  require,  to  con- 
form them  to  the  definition  in  a  preceding  portion  of  this 
code. 


ARTICLE  IV. 

AQSNTB  FOR  ABSENT    INTERESTED    PARTIES,  AND  FINAL 

SETTLEMENT. 

Skctiov  1691.  Court  may  appoint  agent  to  take  possession  for  ahsentees. 

1692.  Agent  to  giro  bond,  and  his  compensation. 

1693.  Unclaimed  estate,  how  disposed  of. 

1694.  When  real  and  personal  property  of  absentee  to  be  sold. 

1695.  Liability  of  agent  on  his  bond. 

1696.  Certificate  to  claimant. 

1697.  Final  settlement,  decree  and  discharge. 

1698.  DiscoTcry  of  property.  * 

Court  may         Sbc.  1691.    (§  274.)  When  any  estate  is  assigned  by  a 
agent  to  take  judi^nient  OF  decree  of  the  coart,   as  provided  in  this 

poasossion        wo  >  m 

fur  absentees  chapter,  to  any  person  residing  oat  of,  and  having  no 
agent  in,  this  state,  and  it  is  necessary  that  some  person 
should  be  aathorized  to  take  possession  and  charge  of  the 
same  for  the  benefit  of  such  absent  person,  the  court  may 
appoint  an  agent  for  that  purpose,  and  authorize  him  to 
take  charge  of  such  estate  as  well. as  to  act  for  such  absent 
person  in  the  distribution. 

Statutes  of  l1S51,  p.  484,  {  274. 


Agent  to  give 
bond,  and  hia 
componea* 
tton. 


Unclaimed 
estate,  bow 
dUposed  of. 


Sec  1692.  (§  275.)  The  agent  must  give  a  bond  to  the 
probate  judge,  to  be  approved  by  him,  conditioned  that 
he  shall,  faithfully  manage  and  account  for  the  estate, 
before  he  is  aathorized  to  receive  the  same;  and  the 
court  appointing  such  agent  may  allow  a  reasonable  sum 
out  of  the  profits  of  the  estate  for  his  sAvices  and 
expenses. 

SUtutes  of  1851,  p.  484,  g  275. 

Sec  1693.  (§276.)  When  personal  property  remains 
in  the  hands  of  the  agent  unclaimed,  and  it  appears  to 
the  court  before  an  annual  accounting  that  it  is  for  the 
benefit  of  those  interested,  it  shall  be  sold  under  the 
order  of  the  court,  and  the  proceeds,  after  deducting  the 
expenses  of  the  sale  allowed  by  the  court,  must  be  paid 
into  the  state  treasury.     When  the  payment  is  made,  the 
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agont  must  take  from  the  treasury  duplicate  receipts,  one 
of  which  he  must  file  in  the  office  of  the  controller  and 
the  other  in  the  prohate  court. 

Statutes  of  1851»  p.  484,  }  276. 

Sec.  1(594.    The  agent  must  render  to  the  probate  court  when  n$i 

appointing  him,  annually,  and  account,  showing —  property  of 

1.  The  value  and  character  of  the  property  received  bes^d. 
by  him,  what  portion  thereof  is  still  on  hand,  what  sold, 

and  for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  aod  assessments  imposed  thereon,  for 
what,  and  whether  paid  or  unpaid. 

4.  Expenses  incurred  in  the  care,  protection  and  man- 
agement thereof,  and  whether  paid  or  unpaid. 

When  filed,  the  probate  court  may  examine  witnesses 
and  take  proofs  in  regard  to  the  Recount;  and  if  satisfied 
from  such  acl^ounts  and  proofs  that  it  will  be  for  the  ben- 
efit and  advantage  of  the  persons  interested  therein,  the 
court  may,  by  order,  direct  a  sale  to  be  made  of  the 
whole  or  such  parts  of  the  real  or  personal  property  as 
shall  appear  to  be  proper,  and  the  purchase  money  to  be 
deposited  in  the  state  treasury. 

Seo.  1695.    (§  277.)  The  agent  is  liable  on  his  bond  for  uMmjat 
the  care  and  preservation  of  the  estate  while  in  his  hands,  bond.^" 
and  for  the  payment  of  the  proceeds  of  the  sale  as  required 
in  the  preceding  sections,  and  may  be  sued  thereon  by  any 
person  interested. 

Statates  of  1851,  p.  484,  {  277. 

Sko.  1696.  (§  278.)  When  any  person  appears  and  Certiflcateto 
claims  the  money  paid  into  the  treasury,  the  probate 
court  making  the  distribution  must  inquire  into  such 
claim,  and  being  first  satisfied  of  his  right  thereto,  must 
grant  him  a  certificate  to  that  effect,  under  its  seal ;  and 
upon  the  presentation  of  the  certificate  to  him,  the  con- 
troller must  draw  his  warrant  on  the  treasurer  for  the 
amount. 

Statutes  of  1851,  p.  484,  }  278. 

Sec.  1697.     (§  279.)   When  the  estate  has  been  fully  ptntUMt. 

administered,  and  it  is  shown  by  the  executor  or  admin-  deaneund 

istrator,  by  the  production  of  satisfactory  vouchers,  that  *^***'*'' 
he  has  paid  all  sums  of  money  due  from  him,  and  dehv- 
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ered  up,  under  the  order  of  the  court,  all  the  property  of 
the  estate  to  the  parties  entitled,  and  performed  all  the 
acts  lawfully  required  of  him,  the  court  roust  make  a 
judgment  or  decree  discharging  him  from  all  liability  to 
be  incurred  thereafter. 

Statutes  of  1851,  p.  484,  J  279 ;  18«1>  p.  651,  {  98. 

DiacoTeryof  Seo.  1698.  (§  280.)  The  final  settlement  of  an  estate 
does  not  prevent  the  issuing  of  letters  testamentary,  or 
of  administration  with  the  will  annexed,  whenever  other 
property  of  the  estate  is  discovered,  or  whenever  it  be* 
comes  necessary  or  proper,  from  any  cause,  that  letters 
should  be  again  issued,  but  the  same  may  be  done  in  such 
contingency. 

SUtutes  of  1851,  p.  484,  {  280;  1861,  p.  651,  }  99. 

r 

Note. — In  rearranging  this  work,  chapter  11  of  HiUell 
and  of  Belknap  have  been  placed  in  chapter  3  of  this  title, 
and  constitates  article  10  thereof,  and  is  o£  oourM  omitted 
here,  which  makes  the  nambers  of  the  chapters  hereafter 
one  less  than  in  the  old  work. 

This  chapter  is  made  in  order  to  bring  together  aU  the 
law  relating  to  executors  and  administrators  particulariy, 
and  is  considered  an  improTement  for  that  reason. 


CHAPTER    XII. 


\ 


OF  ORDERS,  DECRKES,  PRO0E88,  MINUTES,  RECORDS,  TRIALS 

AND  APPEALS. 

Sbctiom  1704.  Orders  and  decrees  to  be  entered  in  minutes. 
1705.  How  often  publication  to  be  made. 
1700.  Recorded  decree  or  order  to  impart  notice  from  date  of  filing. 

1707.  Service  of  personal  notice. 

1708.  Citation,  how  served.    Proofs  of  publication,  how  made. 

1709.  Citation  to  be  served  five  days  before  return. 

1710.  Clerk  of  probate  court  maj  administer  oaths  and  issue  cita- 

tions. 

1711.  Writs  to  be  signed  and  sealed. 

1712.  One  description  of  real  estate  sought  to  be  sold  being  pub- 

lished, is  sufficient  for  all  purposes. 

1713.  District  court  practice  applicable. 

1714.  Issues  joined  in  probate  cour^  how  tried  and  disposed  of. 

1715.  Court  to  try  case  when  no  jury  is  demanded.    How  and 

what  issues  to  be  tried. 

1716.  Court  to  appoint  attorney  for  minor  or  absent  heirs,  deyi< 

sees,  legatees  or  creditors,  when,  and  what  compensation 
he  Li  to  receive. 
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Sbctxom  1717.  Decree  relating  to  homestead,  and  effect  thereof. 

1718.  Appeals  mar  be  taken  to  the  supreme  court,  from  whaL 
1710.  Costs,  by  whom  paid  in  certain  cases. 
1720.  Executor,  administrator  or  guardian  to  be  removed  when 
committed  for  contempt,  and  another  appointed. 

Sko.  1704.  (§  287.)  All  orders  and  decrees  made  by  oniereand 
the  probate  court  daring  its  terms,  and  all  orders  which  entered lu 
the  probate  judge  is  specially  authorized  to  make  out  of 
term  time  or  at  chambers,  must  be  entered  at  length  in 
the  minute  book  of  the  court.  Upon  the  close  of  each 
term  the  judge  must  sign  the  minutes  of  the  term  and 
of  all  the  intermediate  proceedings. 

BUttttes  of  1851,  p.  485,  }  287. 

Sec.  1705.    (§  237.)  When  any  publication  is  ordered,  Howotien 
such  publication  must  be  made  daily  or  otherwise,  as  often  to  be  made. 
daring  the  prescribed  period  as  the  paper  is  regularly 
issued,  unless  ptherwise  provideJ  in  this  title.     The  court 
or  judge  may,  however,  prescribe  a  less  number  of  publi- 
cations during  the  period  prescribed. 

Statutes  of  1861,  p.  652,  J  104. 

Sec.  1706.     When  it  is  provided  in  this  title  that  any  Recorded 

order  or  decree  of  a  probate  court  or  judge,  or  a  copy  orflOTtrioi- 

thereof,  must  be  recorded  in  the  office  of  the  county  re-  !w>m^uof 

corder,  from  time  of  filing  the  same  for  record  notice  is  n!"S; 
imparted  to  all  persons  of  the  contents  thereof. 

Statutes  of  1851,  p.  767,  J  11. 

Note. — This  should  be  provided  for  in  the  oiyil  code,  if 
not  done  already. 

Sec.  1707.  (§288.)  When  personal  notice  is  required  service  of 
in  this  title  to  be  given  to  any  party  to  a  proceeding  in  notice? 
the  probate  court,  and  no  other  mode  of  giving  notice  is 
prescribed,  it  must  be  given  by  citation,  issued  and  signed 
by  the  clerk,  and  under  the  seal  of  the  court,  directed  to 
the  sheriff  of  the  proper  county,  and  requiring  him  to 
cite  such  persons  to  appear  before  the  court  or  judge,  at 
a  time  and  place  to  be  named  in  the  citation,  or  addressed 
directly  to  the  party  to  be  cited,  and  served  in  like  man- 
ner as  a  summons  issued  in  a  civil  action.  In  the  body 
of  the  citation  muRt  be  briefly  stated  the  nature  or  char- 
acter of  the  proceedings. 

statutes  of  1851,  p.  486,  3  288;  1861,  p.  652,  Z  105. 
54 


42 


CODE  OP  CIVIL  PROCBDUKB 


Citation, 
how  sorTed. 


Proofii  of 
pnblieationi 
how  made. 


Citation  to  be 
eenred  fire 
days  before 
return. 


Cl«rkofpro« 
bate  court 
may  admin- 
ister oaths 
aadiasne 
citations. 


Writs  to  be 
signed  and 
sealed.      ' 


One  descrip- 
tion  of  real 
estate  sought 
to  be  sold 
being  pub- 
lished, is 
sufficient  for 
ftU  purposes. 
N.  S. 


Sec  1708.  (§  289.)  The  officer  to  whom  the  citation  is 
directed  mast  serve  it  by  delivering  a  copy  to  the  person 
therein  named,  and  mast  return  the  original  to  the  coart, 
according  to  its  directions,  indorsing  thereon  his  certificate 
of  the  time  and  manner  of  service.  All  proofs  of  publi- 
cation, or  other  mode  of  giving  notice  or  serving  papers, 
may  be  made  by  the  affidavit  of  any  person  competent  to 
be  a  witness,  which  must  be  filed,  and  is  prima  facie  evi- 
dence of  such  publication  or  notice  of  service. 

Statntes  of  1851,  p.  486,  {  289  ;  1861,  p.  653,  {  106. 

Sko.  1709.  (§  290.)  When  no  other  time  is  specially 
prescribed  in  this  title,  citations  must  be  served  at  least 
^ve  days  before  the  return  day  thereof. 

SUtiites  of  1851,  p.  486,  {  290  ;  1861,  p.  653,  i  107. 

Sec.  1710.  (§  291 )  Unless  otherwise  specially  pre- 
scribed, the  clerk  of  the  probate  court  may  administer  all 
oaths  necessary  and  proper  to  be  taken,  touching  any 
matter  pending  in  the  probate  court,  or  in  any  manner 
connected  with  proceedings  of  which  the  court  has  juris- 
diction, and  issue  citations  and  subpoenas  upon  the  appli- 
cation of  any  party,  without  the  order  of  the  judge,' 
except  in  cases  in  which  such  ofrder  is  specially  required. 

Statutes  of  1851,  p.  486,  }  291. 

Sec.  1711.  (§292.)  All  writs  and  process  issuing  from 
the  probate  court  must  be  signed  by  the  clerk,  and  authen- 
ticated with  jihe  seal  of  the  court,  except  subpoenas,  no- 
tices and  publications. 

SUtates  of  1S51,  p.  486,  }  292;  1861,  p.  653,  {  108. 

Seo.  1712.  When  a  complete  description  of  the  real 
property  of  an  estate  sought  to  be  sold  has  been  given 
and  published  in  a  newspaper,  as  required  in  the  order  to 
show  cause  why  the  sale  should  not  be  made,  such  de- 
scription need  not  be  published  in  any  subsequent  notice 
of  sale  or  notice  of  a  petition  for  the  confirmation  thereof; 
it  is  sufficient  to  refer  to  the  description  contained  in  the 
publication  of  the  first  notice,  as  being  proved  and  on  file 
in  the  court. 

KoTiE. — The  oommission  is  indebted  to  Judge  S.  M.  Bliss, 
of  Tuba  county,  for  this  suggestion,  as  also  for  other  aid  in 
^  preparing  this  work. 
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Sec.  1713.    (§  298.)  The  practiee  in  civil  actions  is  ap-  Di>trict 
plicable  to  proceediDgs  in  the  probate  court,  so  far  as  the  ticeappiic- 
same  is  not  in  conflict  or  not  inconsistent  with  the  pro- 
visions of  this  title. 

Nora.— The  greater  portion  of  Motion  293  (Stat  1851,  p. 
486;  1861,  p.  653,  }  109)  iB  omitted,  being  provided  for  in 
part  rV. 

Sbo.  1714.    (§  294.)  All  issaesof  fact  joined  in  the  pro-  imes  joined 
bate  court  mast  be  tried  in  conformity  with  the  require-  caSt,  how « 
laents  of  article  two,  chapter  two,  of  this  title,  and  in  all   disposed  ot 
such  proceedings  the  party  affirming  is  plaintiff,  and  the   ^'  ^' 
one  denying  or  avoiding  is  defendant.    Judgments  therein, 
on  the  issues  joined,  as  well  as  for  costs,  may  be  entered 
and  enforced  by  execution  or  otherwise,  by  the  probate 
court,  as  in  civil  actions. 

Statates  of  1861,  p.  486,  {  294;   1861,  p.  653,  {  110 ; 
1867-8,  p.  629,  i  2. 

NoTB. — This  leetion  is  modified  lo  as  to  provide  for  trials 
in  the  probate  conrt  hj  jnry,  as  in  ehapter  2. 

Seo.  1716.    (§  294.)  If  no  jury  is  demanded,  the  court  coarttotry 
must  try  the  issues  joined.    If  on  written  demand  a  jury  ^i^l? 
is  called  by  either  party,  and  the  issues  are  not  sufficiently  H^SSTand 
made  up  by  the  written  pleadings  on  file,  the  court,  on  to  betted? 
due  notice  to  the  opposite  party,  must  settle  and  frame 
the  issues  to  be  tried  and  submit  the  same,  together  with 
the  evidence  of  each  party,  to  the  jury,  on  which  they 
must  render  a  veraict.    Either  may  move  for  a  new  trial 
upon  the  same  grounds  and  errors,  and  in  like  manner, 
as  provided  in  this  code  for  civil  actions. 

Statutes  of  1851,  p.  487,  }  294 ;  1861,  p.  654,  {  110  ; 
1867-8,  p.  629,  {  2. 

Seo.  1716.     (§295.)  At  or  before  the  hearing  of  peti-  ooartto 
tions  and  contests  for  the  probate  of  wills ;  for  letters  attorney  for 
testamentary  or  of  administration ;  for  sales  of  real  estate  abaeat  heirs 
and   confirmations  thereof;   settlements,  partitions  abd  legatees  or 
distributions  of  estates;  setting  apart  homesteads;  and  whan, and 
all  other  proceedings  where  all  the  parties  interested  in  Mnaation  he 
the  estate  are  required  to  be  notified  thereof,  the  court  m.  s. 
muse  appoint  some  competent  attorney  at  law  to  repre- 
sent, in  all  such  proceedings,  the  devisees,  legatees,  heirs 
or  creditors  of  the  decedent,  who  are  minors  and  have  no 
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general  guardian  in  the  county,  or  who  are  non-residents 
of  the  state ;  and  may,  if  he  deem  it  necessary,  appoint 
an  attorney  to  represent  those  interested  who,  though 
they  are  neither  such  minors  or  non-residents,  are  unrep- 
resented. The  order  must  specify  the  names  of  the  par- 
ties for  whom  the  attorney  is  appointed,  who  is  thereby 
authorized  to  represent  such  parties  in  all  such  proceed- 
ings had  subsequent  to  his  appointment.  The  appearance 
of  the  attorney  is  suflScient  proof  of  the  service  of  the 
notice  on  the  parties  he  is  appointed  to  represent.  The 
attorney  may  receive  from  the  distributive  shares  of  the 
estate  set  apart  for  the  parties  whom  he  represents,  a  fee 
not  exceeding  fifty  dollars  for  his  entire  services;  if  there 
is  no  distribution  of  the  estate,  this  fee  must  be  paid  out 
of  the  funds  of  the  estate  as  necessary  expenses  of  admin- 
istration. If,  for  any  cause,  it  becomes  necessary,  the 
probate  cotirt  may  substitute  another  attorney  for  the 
one  first  appointed,  in  which  case  the  fee  must  be  propor- 
tionately divided. 

statutes  of  1851,  p.  450,  {J  18,  32,  159,  235,  205;  1861, 
p.  630,  2  8  ;  1861,  p.  441,  {  56;  1861,  p.  446,  2  80  ; 
1861,  p.  654,  i  111 ;  1870,  p.  794,  2  2. 

Note. — This  seotion  supersedes  the  repetition  of  the  pro> 
vision  for  an  attorney  to  be  appointed  by  the  court,  which 
occurs  in  the  numerous  sections  set  out  in  the  marginal 
note.  Section  295  of  the  old  work  being  embodied,  is 
omitted  entirely. 

Seo.  1717.  (§  296.)  When  a  judgment  or  decree  is 
made,  setting  apart  a  homestead,  confirming  a  sale,  mak- 
ing distribution  of  real  estate,  or  determining  any  other 
matter  affecting  the  title  to  real  estate,  a  certified  copy  of 
the  same  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  the  land  is  situated.  If  the  person 
entitled  to  the  homestead  or  distribution  is  also  executor 
or  administrator,  the  recorded  order  of  the  probate  court 
vests  title  thereto  in  guch  person,  without  a  deed  from  the 
executor  or  administrator. 

Statutes  of  1851,  p.  487,  2  296  ;  1861,  p.  654,  2  112. 


AppMton«y  Seo.  1718.    (§  297.)  An  appeal  may  be  taken  to  the 

the  supremo  suprcmc  court  from  an  order,  decree  or  judgment  of  the 

oourt,  from 

what.  probate  court,  in  all  cases  provided  for  in  title  thirteen, 


Decree 
«  reUtingto 
homostoad, 
and  effect 
thereof. 
N.  S. 


/_ 


\ 
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chapter  four,  and  also  froro  an  order  granting  or  refusing 
a  new  trial. 

SUtatea  of  1851,  p.  487,  }  397 ;  1861,  p.  654.  2  113. 

Note.— The  omission  of  section  298  (Stat  1851,  p.  487  ; 
1855,  p.  309,  }  9)  gires  an  appeal  as  in  other  oiril  actions, 
at  any  time  \  within  a  year,  ezoept  from  orders  as  in  other 
cases,  which  must  he  within  sixty  days.  Sections  299,  300 
and  301  (Stat.  1851.  p.  487 ;  1855,  p.  309,  fj  10,  11 ;  1861, 
p.  655,  J  114)  are  omitted  ;  their  oflSce  is  supplied  in  a  pre- 
ceding portion  of  this  code. 

Sec.  1V19.     (§302)  When  it  is  not  otherwise  prescribed  coetB,  by 
in  this  title,  the  probate  coart,  or  the  supreme  court  on  ilcertSn 
appeal,  may,  in  its  discretion,  order  costs  to  be  paid  by' 
any  party  to  the  proceedings,  or  out  of  th«  assets  of  the 
estate,  as  justice  may  require.    Execution  for  the  costs 
may  issue  out  of  the  probate  court. 

statutes  of  1851.  p.  487,  {  302;  1855,  p.  302,  2  13. 

Sec.  1720.     Whenever  an  executor,  administrator  or  Executor, 
guardian  is  committed  for.  con  tempt,  in  disobeying  any   tororguvl 
lawful  order  of  the  probate  court  or  the  judge  thereof,   removed 
and  has  remained  in  custody  for  thirty  days  without  obey-   mitteci  lor* 
ing  such  order,  or  purging  himself  otherwise  of  the  con-  ^a?Jther 
tempt,  the  probate  court  may,  by  order  reciting  the  facts,  Si's, 
and  without  further  showing  or  notice,  revoke  his  letters 
and  appoint  some  other  person,  entitled  thereto,  executor, 
administrator  or  guardian,  in  his  stead. 


CHAPTER  XIII. 

OF   PUBLIC   ADMINISTRATOtt. 

Sbction  1726.  What  estates  to  he  administered  by  pnhlio  administrator. 

1727.  Pablic  administrator  to  obtain  letters,  when  and  how.    His 

bond  and  oath.  ' 

1728.  Dutj  of  persons  in  whose  hoose  any  stranger  dies. 

1729.  Must  return  inventory  and  administer  estates  according  to 

this  title. 

1730.  When  another  person  is  appointed  administrator  or  executor, 

public  administrator  to  deliver  op  the  estate. 

1731.  Civil  officers  to  giro  notice  of  waste  to  public  administrator. 

1732.  Suits  for  property  of  decedents. 

1733.  Order  to  examine  party  charged  with  embezzling  estate. 
1731.  Punishmou^for  refusing  to  attend. 

1735.  Order  on  public  administrator  to  account. 


I 
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Sscnoa  1736.  Srery  six  montha  to  make  and  pablith  retorn  of  eondition 

of  estate. 

1737.  Not  to  be  interested  in  the  payments  for  or  on  aooonnt  of 

estates  in  his  hands. 

1738.  When  to  settle  with  county  olerk,  and  how  onclaimed  estate 

disposed  oil 

1739.  Proceedings,  how  and  by  whom  institated,  against  pnblio 

administrator  failing  to  pay  over  money  as  ordered. 
17iO.  Fees  of  officers,  when  and  by  whom  paid. 

1741.  Public  administrator  to  administer  oaths. 

1742.  Preceding  chapters  applicable  to  public  administrator. 

NoTB. — Section  303,  Hittell,  second  Tolume,  and  of  Bel- 
knap, provides  punishment  for  wilful  misdemeanor  in  office 
of  the  public  administrator,  and  is  transferred  to  the  penal 
code.  There  will  alao  be  omitted  from  this  chapter  all  seo- 
tions  relating  to  public  administrator  as  an  office  and  of 
every  other  character  not  pertinent  to  the  practice  and  pro- 
ceedings in  the  probate  court  Those  matters  omitted  here 
will  be  found  under  appropriate  heads  in  the  civil  and  polit- 
ical codes. 

What  estates       Skc.   1726.     (§  8.)   Bvery  public  administrator,  duly 

to  be  ftdmin-  \«       •  .^     *:  •  ^ 

iBterod^      elected,  commisoioned  and  qualified,  mast  take  charge  of 
mtnistrator.    the  estatcs  of  persoDS  dying  within  his  county,  as  follows : 

1.  Of  decedents  for  whom  no  administrators  are  ap- 
pointed, and  which  in  consequence  thereof  is  being  wasted, 
uncared  for  or  lost. 

2.  Of  decedents  who  leave  no  known  heirs,  or  are 
strangers. 

8.  Of  those  ordered  into  his  hands  by  the  probate  court; 
and, 

4.  Of  those  for  which  letters  of  administration  have 
been  issued  to  him  by  the  probate  court. 

Statutes  of  1851,  p.  207,  J  3;  1860,  p.  105, 1  8. 

Public  ad.  Seo.  1727.     Whenever  a  public  administrator  takes 

to  obtain  '     chargc  of  an  estate,  which  he  is  entitled  to  administer 
and^how^.  *°  wlthout  letters  of  administration  being  issued,  or  under 

W     ft 

order  of  the  court,  he  must,  with  all  convenient  dispatch,, 
procure  letters  of  administration  thereon,  in  like  manner 
and  on  like  proceedings  as  letters  of  administration  are 
Hisbondand  Issucd  to  Other  pcrsons.  His  official  bond  and  oath  is  in 
lieu  of  the  administrator's  bond  and  oath,  but  when  real 
estate  is  ordered  to  be  sold,  another  bond  may  be  required 
by  the  court. 

Sec.  1728.    (§  804.)    Whenever  a  stranger,  or  person 
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looe 


Without  known  heirs,  dies  intestate  m  the  house  or  pretn-  Doty  of  per 
ises  ot  another,  leaving  property,  such  person,  or  any  one  houaeany 
knowing  the  facts,  must  give  immediate  notice  thereof  to 
the  public  administrator  of  the  county  3  and  in  default 
thereof  he  is  liable  for  any  damage  that  may  be  sustained 
thereby,  to  be  recovered  by  the  public  administrator,  or 
any  party  interested. 

Statutes  of  1851,  p.  488,  {  304. 

Seo.  1729.     (§305.)    The    public    administrator    must  Hiutreturn 
make  and  return  a  perfect  inventory  of  all  estates  taken  andadrnTn- 
into  his  possession,  administer  and  account  for  the  same  according  to 
as  near  as  circumstances  will  permit,  according  to  the 
provisions  of  this  title  prescribing  the  duties  of  adminis- 
[  trators,  subject  to  the  control  and  direction  of  the  probate 

court. 

Statutes  of  1851,  p.  488,  2  305. 

I 

Seo.  1730.    (§306.)  If,  at  any  time,  letters  testamen-  whenan- 
I  tary  or  of  administration  are  regularly  granted  to  any  bappSniu? 

other  person  on  an  estate  of  which  the  public  adminis-  tororex^u. 
I  trator  has  charge,  he  must,  under  the  order  of  the  probate  adm&ra. 

I  court,  account  for,  pay  and  deliver  to  the  executor  or  ^'^^omtate 

administrator  thus  appointed,  all  the  money,  property, 

papers  and  estate  of  every  kind,  in  his  possession  or  under 

his  control. 

statutes  of  1851,  p.  488,  2  308. 

Seo.  1781.     (§807.)  All  civil  officers  must  inform  the  ciyUofflcora 

,,.,..  rtii  .  i^ii  i       to  give  notice 

public  administrator  of  all  property  and  estate  known  to  of  waste  to 
them,  belonging  to  a  decedent,  which  is  liable  to  loss,  minis^rator. 
,  injurj^  or  waste,  and  which,  by  reason  thereof,  ought  to 

be  in  the  possession  of  the  public  administrator. 

Statutes  of  1851,  p.  488,  2  307. 

Seo.  1782.    (§  808.)  The  public  administrator  must  insti-  suite  1^  ^^ 
tute  ail  suits  and  prosecutions  necessary  to  recover  the  docodenta. 
property,  debts,  papers  or  other  estate  of  the  decedent. 

Statutes  of  1851,  p.  488,  2  308. 


Seo.  1783.    (§309.^  When  the  public  administrator  com-  order  to  ex- 

^  -  amino  party 

plains  to  the  probate  judse,  on  oath,  that  any  person  has  charged  with 

,  ,  11,.  J      ^  L         •      1  •  ombeassling 

concealed,  embezzled  or  disposed  of,  or  has  in  his  posset  estate. 


sion,  any  money,  goods,  property  or  effects,  to  the  pos- 
session of  which  he  is  entitled  in  his  official  capacity,  the 
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Punishmont 
for  refiuiiig 
to  attend . 


Order  on 
public  Ml- 
niiniHtmtor 
to  account 


judge  may  cite  such  person  to  appear  before  the  probate 
court,  and  examine  him  on  oath  touching  the  matter  of 
such  complaint. 

Statotes  of  1851,  p.  488,  }  309. 

Seo.  1734.  (§810.)  If  the  person  so  cited  refuses  to 
appear  and  submit  to  such  an  examination,  or  to  answer 
such  interrogatories  as  may  be  put  to  him  touching  the 
matter  of  such  complaint,  the  court  may  commit  him  to 
the  county  jail,  there  to  remain  in  close  custody  until  he 
submits  to  tbe  order  of  the  court.  All  such  interrogatories 
and  answers  must  be  reduced  to  writing  and  signed  by 
the  party  examined,  and  filed  in  the  probate  court. 

SUtutes  of  1851,  p.  48^,  {310. 

Seo.  1735.  (§  311 )  The  probate  court  may  at  any 
time  order  the  public  administrator  to  account  for  and 
deliver  all  the  money  and  property  of  an  estate  in  his 
hands  to  the  heirs,  or  to  the  executors  or  administrators 
regularly  appointed. 

SUtat«9  of  1851,  p.  488,  g  311. 

Seo.  1736.  (§  312.)  The  public  administrator  must, 
once  in  every  six  months,  make  to  the  probate  jud^e, 
under  oath,  a  return  of  all  estates  of  decedents  which 
have  come  into  his  hands,  the  value  of  tbe  same,  the  ex- 
penses, if  any,  paid  thereon,  and  'the  balance,  if  any,  re- 
maining in  his  hands;  publish  the  same  six  times  in  some 
newspaper  in  the  county,  or  if  there  be  none,  then  it 
must  be  posted,  legibly  written  or  printed,  in  the  office 
of  the  county  clerk  of  the  county ;  and  after  a  final  set- 
tlement of  the  affairs  of  any  estate,  if  there  be  no  heirs 
or  other  claimants  thereof,  must  pay  over  to  the  county 
treasurer,  to  be  paid  into  the  state  treasury,  all  moneys 
and  effects  in  his  hands  belonging  to  the  estate,  and  if 
any  such  monej^s  and  effects  escheat  to  the  state,  they 
must  be  disposed  of  as  other  escheated  estates. 

Statutes  of  1851,  p.  207,  {  5;  1855.  p.  299,  J  2. 

Not  to  be  Sec.  1737.    (§  302.)  The  public  administrator  must  not 

loterMted  In  vo  /  r 

payments  for  be  interested  in  expenditures  of  any  kind  made  on  ac- 

or  on  Account  , 

ot  Mtatesiu    count  of  any  estate  in  his  hands  as  such  :  nor  must  he  be 

N.  B.  associated  in  business  or  otherwise,  with  any  one  who  is 

so  interested,  and  he  must  attach  to  his  report  and  publi- 


Bvery  six 
moDthit  to 
inako  and 
pu  'lish 
return  of 
condition  of 
mtate 
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oation,  made  in  accordance  with  tho  preceding  section, 
his  affidavit  to  the  facts  in  this  section  required. 

SUtates  of  1861,  p.  414,  {  4. 

Src.  1738.    (§302.)  Public  administrators  are  required  when  to 

to  settle  and  adjust  their  accounts,  relating  to  the  care  coantyci«rk, 

J    1.  1  «  .11.  *"^  *^o^ 

and  disbursement  of  money  or  property  belonging  to  unclaimed 

estates  in  their  hands,  under  oath,  with  the  county  clerks  poMdof. 

of  their  respective  counties,  on  the  first  Monday  in  each 

month;  and  they  must  pay  tQ  the  county  treasurer  any 

money  remaining  in  their  hands  of  an  estate  unclaimed, 

as  provided  in  sections  sixteen  hundred  and  ninety-three 

to  sixteen  hundred  and  ntnety-six,  both  inclusive. 

Statates  of  1853,  p.  211,  {  3. 

8sc.  1739.     When  it  appears,  from  the  returns  made  in  procMdingt, 
pursuance  of  the  foregoing  sections,  that  any  money  re-  whominstt. 
mains  in  the  hands  of  the  public  administrator  (after  a  ^^c^.°^^ 
final  settlement  of  the  estate)  unclaimed,  which  should  be  foljingto^y 
paid  over  to  the  county  treasurer,  the  probate  judge  must  Mwder^i 
order  the  same  to  be  paid  over  to  the  county  treasurer, 
and,  on   failure  of  the  public  administrator  to  comply 
with  the  order  within  ten  days  after  the  same  is  made, 
the  district  attorney  for  the  county  must  immediately 
institute  the  requisite  legal  proceedings  against  the  public 
administrator,  for  a   judgment  against    him,  and    the 
sureties  on  his  official  bond,  in  the  amount  of  money  so 
withheld,  and  costs. 

Statutes  of  1859,  p.  218,  J  1. 

Seo.  1740.    (§  305.)  The  fees  of  all  officers  chargeable  pewof  oib. 

to  estates  in  the  hands  of  public  administrators  must  be  2ldi>7whom 

paid  out  of  the  assets  thereof  so  soon  as  the  same  come  g^|' 
into  his  hands. 

SUtutes  of  I860,  p.  86^,  {J  1, 3. 

Sxc.  1741.    (§305.)  Public  administrators  may  admin-  Pnbnead. 

ister  oaths  in  regard  to  all  matters  touching  the  discharge  toadminiiter 

of  their  duties,  or  the  administration  of  estates  in  their  iT.  a. 
hands. 

statates  of  1860,  p.  357,  {  3. 

Procodtng 

Seo.  1742.    When  no  direction  is  given  in  this  ebapter  applicable  to. 
for  the  government  or  guidance  of  a  public  administrator  mjni/trator. 

55 
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In  the  discharge  of  his  dnties,  or  for  the  admiDistratioD 
of  an  estate  in  his  hands,  the  provisions  of  the  preceding 
chapters  of  this  title  are  fully  applicable,  and  mast  govern. 


CHAPTER  XIV. 

OF  QUARDIAN   AND  WARD. 

Abticls    I.  Guardians  of  irtiioRS. 

II.  Guardians  of  insane  and  incoxpktknt  fkrsons. 

III.  Thr  powers  and  duties  of  guardians. 

IV.  Tbr  sale  of  propbrtt  and  disposition  of  procbbds. 
y.  Non-resident  guardians  and  wards. 

YI.  General  and  xiscbllanbous  protisions. 


ARTICLE  L 

GUARDIANS  OF  MINORS. 

Section  1747.  Probate  judge  to  appoint  guardians,  when,  and  on  what 

petition. 

1748.  When  minor  may  nominate  guardian ;  when  not. 

1749.  When  appointment  may  be  made  bj  judge,  when  minor  is 

oyer  fourteen. 

1750.  Nomination  by  minors  after  arririDg  at  fourteen. 

1751.  Minor  having  no  father  or  mother. 

1752.  Powers  and  duties  of  guardian. 

1753.  Bond  of  guardian,  conditions  of. 

1754.  Probate  judge  may  insert  conditions  in  order  appointing 

guardian. 

1755.  Letters  of  guardianship  and  bond  of  guardian  to  be  recorded. 
175($.  Maintenance  of  minor  out  of  income  of  his  own  property. 

1757.  Guardian  to  give  bond.     Powers  limited. 

1758.  Power  of  courts  to  appoint  guardians  and  next  fHend  not 

impurod. 

Probate  Sec.  1747.     (§§  1,  336)   The  probate  jadge  of  each 

Judge  to  Ap-  A.  \  'A.  •       X 

point  jrunr-  county,  whoD  it  appears  necessary  or  convenient,  may 
and^k'^k^t  appoint  guardians  for  the  persons  and  estates,  or  either 
pe  on.  ^^  them,  of  minors,  who  have  no  gaardian  legally  ap- 
pointed by  will,  and  who  are  inhabitants  or  residents  in 
the  same  coanty,  or  who  reside  without  the  state  and 
have  estate  within  the  county.  Such  appointment  may 
be  made  on  the  petition  of  a  relative  or  other  person,  in 
behalf  of  such  minor.  Before  making  the  appointment, 
the  judge  must  cause  such  notice  to  be  given  to  the  rela- 
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lives  of  the  minor  residing  in  the  county,  and  to  any  per- 
son under  whose  care  such  minor  may  be,  as  he  deems 
reasonable.  ^ 

Statates  of  1850,  p.  268,  {  1 ;  1861,  p.  603,  {  1  ;  4  Cal.  \ 

862;  16  CaI.  227. 

Sec  1748.     (§§  2,  837.)  If  the  minor  is  under  the  age  when  mioor 
of  fourteen  years,  the  probate  judge  may  nominate  and  mm^- 
appoint  his  guardian.    If  he  is  above  the  age  of  fourteen  ^'*  ^^^° 
years,  he  may  nominate  his  own  guardian,  who,  if  ap- 
proved by  the  judge,  must  be  appointed  accordingly. 

SUtatM  of  I860,  p.  260,  2  2. 

Seo.  1749.    (§§3,338.)  If  the  guardian  nominated  by  wbenap- 
the  minor  is  not  approved  by  the  judge,  or  if  the  minor  may b« made 
resides  out  of  the  state,  or  if,  after  being  duly  cited  by  when  minor 
the  judge,  he  neglects  for  ten  days  to  nominate  a  suitable 
person,  the  judge  may  nominate  and  appoint  the  gaardian, 
in  the  same  manner  as  if  the  minor  were  under  the  age  of 
fourteen  years. 

Statntefl  of  1850,  p.  260,  {  3. 


Sec.  1750.    (§§  4,  339.)  When  a  guardian  has  been  ap-  Nomination 
pointed  by  the  court  for  a  minor  under  the  age  of  four-  aLraniy. 
teen  years,  the  minor,  at  any  time  after  he  attains  that    °^' 
ago,  may  appoint  his  own  guardian,  subject  to  the  ap- 
proval of  the  probate  judge. 

Statotes  of  1850,  p.  260,  f  4. 

Note. — Section  340  (Bolknap)  omitted  and  placed  in  the 
civil  code.  It  simply  declares  parents,  not  nnsuitable  there- 
for, to  be  guardians. 

Sec.  1751.    (§§  6,  341.)  If  the  minor  has  no  father  or  Minor  har- 
mother  living,  competent  to  have  the  custody  and  care  of  <S*mother." 
his  education,  the  guardian  appointed  shall  have  the  cus- 
tody and  tuition  of  bis  ward. 

Statutes  of  1850,  p.  260,  {  6. 

Seo.  1752.    (|§  7,  342.)  Every  guardian  appointed  shall  Povemand 
have  the  custody  and  tuition  of  the  minor,  and  the  care  gooniian. 
and  management  of  his  estate,  until  such  minor  arrives 
at  the  age  of  majority  or  marries,  or  until  the  guardian  is 
legally  discharged. 

statutes  of  1850,  p.  260,  ^  7. 
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Bond  of  Seo.  1753.    (§§8,343.)  Before  the  order  appoiDtiiig  any 

Saditionior  persoD  guardian  nnder  this  chapter  takes  effect,  and  be- 
fore letters  issae,  the  judge  must  require  of  such  person  a 
bond  to  the  minor,  with  sufficient  sureties,  to  be  approved 
by  the  judge,  and  in  such  sum  as  he  shall  order,  condi- 
tioned that  the  guardian  will  faithfully  execute  the  duties 
of  his  trust  according  to  law;  and  the  following  condi- 
tions shall  form  a  part  of  such  bond  without  being  ex- 
pressed therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per- 
sonal, of  his  ward,  that  comes  to  his  possession  or  knowl- 
edge, and  to  return  the  same  within  such  time  as  the 
judge  may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to 
law  and  for  the  best  interest  of  the  ward,  and  faithfully 
to  discharge  his  trust  in  relation  thereto,  and  also  in  rela- 
tion to  the  care,  custody  and  education  of  the  ward. 

3.  To  render  an  account,  on  oath,  of  the  property, 
estate  and  moneys  of  the  ward  in  his  hands,  and  all  pro- 
ceeds or  interests  derived  therefrom,  and  of  the  manage- 
ment and  disposition  of  the  same,  within  three  months 
after  his  appointment,  and  at  such  other  times  as  the 
court  directs,  and  at  the  expiration  of  his  trust  to  settle 
his  accounts  with  the  probate  judge^  or  with  the  ward,  if 
he  be  of  full  age,  or  his  legal  representatives,  and  to  pay 
over  and  deliver  all  the  estate,  moneys  and  effects  remain- 
ing in  his  hands,  or  due  from  him  on  such  settlement,  to 
the  person  or  persons  who  are  lawfully  entitled  thereto. 

Upon  filing  the  bond,  duly  approved,  letters  of  guar- 
dianship must  issue  to  the  person  appointed.  In  form,  the 
letters  of  guardianship  must  be  substantially  the  same  ae 
letters  of  administration;  and  the  oath  of  the  guardian 
V  must  be  indorsed  thereon,  that  he  will  perform  the  duties 
of  his  office,  as  such  guardian,  according  to  law. 

Statutes  of  1861,  p.  604,  2  2. 


Probate 
Jndg«  maj 
Insert  Gon- 
ditlona  In 
order  ap- 
pointing 
guardian. 


Seo.  1754.  (§§  1,  342.)  When  any  person  is  appointed 
guardian  of  a  minor,  the  probate  judge  may,  with  the 
consent  of  such  person,  insert  in  the  order  of  appoint- 
ment conditions  not  otherwise  obligatory,  providing  for 
the  care,  treatment,  education  and  welfare  of  the  minor; 
and  to  perform  such  conditions  is  a  part  of  the  duties  of 
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the  guardian,  for  the  faithfQl  performance  of  which,  he 
and  the  sareties  on  his  bond  are  responsible. 

Btatatea  of  1866,  p.  880,  }  1. 

Seo.  1755.    (§§  15,  385.)  All  letters  qf  guardianship  is-  Letter*  of 
8ue<),  and  all  guardians'  bonds  executed  under  the  provi-  udbondof^ 
fiions  of  this  chapter,  with  the  affidavits  and  certificates  Se^l^^ed. 
thereon,  must  be  recorded  by  the  clerk  of  the  probate 
court  having  jurisdiction  of  the  persons  and  estates  of 
the  wards,  respectively,  in  a  book  kept  by  him  in  his  office 
for  that  purpose. 

Statatos  of  1861,  p.  607,  {  15. 

NoTB. — The  last  portion  of  the  original  section  beings  on 
the  subject  of  eyidenoe,  is  omitted,  as  it  is  taUj  prorided  for 
under  the  head  of  "  Evidence."  Section  343  (Belknap)  is 
omitted  here  beeanse  the  last  section  of  this  chapter  covers 
the  ground. 

Seo.  1756.     (§§  9,  844.)   If  any  minor  having  a  father  Maintenance 
living  has  property,  the  income  of  which  is  sufficient  for  ^  income^ 
his  maintenance  and  education  in  a  manner  more  expen-  propeit^ 
sive  than  his  father  can  reasonably  afford,  regard  being 
had  to  the  situation  of  the  father's  family  and  to  all  the 
circumstances  of  the  case,  the  expenses  of  the  education 
and  maintenance  of  such  minor  may  be  defrayed  out  of 
the  income  of  his  own  property,  in  whole  or  in  part,  as 
judged  reasonable,  and  must  be  directed  by  the  probate 
court;  and  the  charges  therefor  may  be  allowed  accord- 
ingly, in  the  settlement  of  the  accounts  of  his  guardian. 

,  Statutes  of  1860,  p.  260,  ^  0. 

Sec  1757.    (§§  10,  845.)   Every  testamentary  guardian  Goardian  to 
must  give  bond  and  qualify,  and  has  the  same  powers  and 
must  perform  the  same  duties,  with  regard  to  the  person 
and  estate  of  his  ward,  as  guardians  appointed  by  the 
probate  court,  except  so  far  as  their  powers  and  duties  Powen 
are  legally  modified,  enlarged  or  changed  by  the  will  by    ^^^ 
which  such  guardian  was  appointed. 

Statutes  of  1861,  p.  604,  {3. 

Seo.  1758.    (§§  11,346  )  Nothing  contained  in  this  chap-  Power  of 

ter  affects  or  impairs  the  power  of  any  court  to  appoint  a  M?ntguar^' 

guardian  to  defend  the  interests  of  any  minor  interested  next^ftiend 
in  any  suit  or  matter  pending  therein ;  nor  to  appoint  or 
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allow  any  person,  as  the  next  friend  of  a  minor,  to  com- 
mence and  prosecute  any  suit  in  his  behalf. 

Stirtatei  of  1860,  p.  it9,  }  11. 


ARTICLE  II. 

"aUARDIANS  OF  INSANE  AND  INCOMPETENT  PEES0N8. 

Sbctioh  1768.  GnardUni  of  insane  and  other  incompetent  persons. 
1704.  Appointment  bj  probate  judge  after  hearing. 
1766.  Powers  and  duties  of  such  guardians. 

ilSSl'SV'  ®*^^-  ^'^^'  (§§  ^2'  ^^^-^  yf\^m  it  is  represented  to  the 
**etent'*°^™'  probatc  judge,  upon  verified  petition  of  any  relative  or 
sons.  friend^  that  any  person  is  insane,  or,  from  any  cause, 

mentally  incompetent  to  manage  bis  property,  the  judge 
must  cause  a  notice  to  be  given  to  the  supposed  insane  or 
incompetent  person,  of  the  time  and  place  of  hearing  the 
case,  not  less  than  five  days  before  the  time  so  appointed, 
and  such  person,  if  able  to  attend,  must  be  produced 
before  him  on  the  hearing. 

Statutes  of  1860,  p.  289,  {  IS. 

Appofntm*ot       Sec.  1764.     (§§  13,   848.)  If,  after  a  full  hearing  and 

jiid^after     examination  upon  such  petition,  it  appears  to  the  probate 

°^        judge  that  the  person  in  question  is  incapable  of  takiD>i; 

care  of  himself  and   managing  his  property,  he   must 

appoint  a  guardian  of  his  person  and  estate,  with  the 

powers  and  duties  in  this  chapter  specified. 

Statutes  of  1850,  p.  270,  §  13. 

Powers  and  Seo.  1765.  (§§14,849.)  Every  guardiaa  appointed,  as 
gaa^iaiul!  provided  in  the  preceding  section,  must  have  the  care  and 
custody  of  the  person  of  his  ward,  and  the  management 
of  all  his  estate,  until  such  guardian  is  legally  discharged ; 
and  he  must  give  bond  to  such  ward,  in  like  manner  and 
with  like  conditions  as  before  prescribed  with  respect  to 
the  guardian  of  a  minor. 

Statutes  of  1850,  p.  270,  J  U. 


I 
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ARTICLE  III. 
THE  POWERS  AND  DUTIES  OF   GUARDIANS. 

SiCTiON  1768.  Guardian  to  pay  debts  of  ward  o^  of  ward's  estate. 

1769.  Gaardian  to  reoorer  debts  dne  hW  ward  and  represent  him. 

1770.  Gaardian  to  manage  his  estate,  maintain  ward  and  sell  real 

estate. 

1771.  Maintenanoe,  support  and  ednoatiott  of  ward,  how  enforced. 

1772.  May  assent  to  a  partition  of  real  estate. 

1773.  Gaardian  to  return  inventory  of  estate  of  ward.    Appraisers 

to  be  appointed.    Like  proceedings  when  other  property 
acquired. 

1774.  SettlementB  of  guardians. 

1775.  Allowance  of  accounts  of  joint  guardians. 

1776.  Expenses  and  compensation  of  guardians. 

Sec.  1768.    (§§15,350.)  Every  gaardian  appointed  un-  Guardian  to 
der  the  provisions  of  this  chapter,  whether  for  a  minor  or  wdontof 

ward*0  69tBte 

any  other  person,  must  pay  all  just  debts  due  from  the 
ward,  out  of  his  personal  estate  and  the  income  of  his 
real  estate,  if  sufficient;  if  not,  then  out  of  his  real  estate, 
upon  obtaining  an  order  for  the  sale  thereof,  and  disposing 
of  the  same  in  the  manner  provided  in  this  title  for  the 
sale  oi  real  estate  of  decedents. 

Statutes  of  I860,  p.  270,  J  15. 

Seo.  1769.     (§§16,351.)  Every  guat^dian  must  settle  all  Guardian  to 
accounts  of  the  ward,  and  demand,  sue  for  and  receive  all  d^hil wsuS 
debts  due  to  him,  or  may,  with  the  approbation  of  the  JTothim*' 
probate  judge,  compound  for  the  same  and  give  discharges 
to  the  del^ors  on  receiving  a  fair  and  just  dividend  of  his 
estate  and  effects;  and  he  must  appear  for  and  represent 
his  ward  in  all  legal  suits  and  proceedings,  unless  another 
person  is  appointed  for  that  purpose  as  guardian  or  next 
friend. 

Statutes  of  1860,  p.  270,  J  16. 

Seo.  1770.     (§§  17,  352.)  Every  guardian  must  manage  Guardian  t» 
the  estate  of  his  ward  frugally  and  without  waste,  and  Mt^maia- 
apply  the  income  and  profits  thereof,  as  far  as  may  be  ^dsetnr«ai 
necessary,  for  the  comfortable  and  suitable  maintenance  ^'**** 
and  support  of  the  ward  and  his  family,  if  there  be  any; 
and  if  such  income  and  profits  be  insufficient  for  that  pur- 
pose, the  guardian  may  sell  the  real  estate,  upon  obtain- 
ing an  order  of  the  court  therefor,  as  provid&d,  and  must 
apply  the  proceeds  of  such  sale,  as  far  as  may  be  neces- 


440 


CODE  OF  CIVIL  PROCEDURE 


sary,  for  the  mainteDance  and  Bapport  of  the  ward  and 
his  family,  if  there  be  any. 

SUtntei  of  I860,  p.  270,  2  17. 

Maiotonance      Seo.  1771.    WhA  a  jTaardiaD  has  advanced  for  the 

rapport  and  ,  "  .  .  «  i  •  j 

edncatioaof    Dec6flsary  maintenance,  support  or  education  of  his  ward, 

ward,  how  ,  ,  ,  i*.*  ^    ^ 

onforcod.  an  amouut  not  disproportionate  to  the  value  of  his  estate 
or  his  condition  of  life,  and  the  same  is  made  to  appear 
to  the  satisfaction  of  the  court,  by  proper  vouchers  and 
proofs,  the  guardian  must  be  allowed  credit  therefor  in 
his  settlements.  Whenever  a  guardian  fails,  neglects  or 
refuses  to  furnish  suitable  and  necessary  maintenance, 
support  pr  education  for  his  ward,  the  court  may  order 
him  to  do  so,  and  enforce  such  order  by  proper  process. 
Whenever  any  third  person,  at  his  request,  supplies  a 
ward  with  such  suitable  and  necessary  maintenance,  sup- 
port or  education,  and  it  is  shown  to  have  been  done  after 
refusal  or  neglect  of  the  guardian  to  supply  the  same,  the 
court  may  direct  the  guardian  to  pay  therefor  out  of  the 
estate,  and  enforce  such  payment  by  due  process. 

.  KoTB. — At  tbe  Janaary  term,  1871,  of  the  supreme 
court,  in  the  oase  of  Swift  rt.  Swift,  it  was  held  that  th« 
probate  practice  act  did  not  provide  a  remedy  against  the 
guardian  for  not  supplying  necessaries  to  liis  ward,  except 
by  action  on  his  bond.  The  learned  Judge  Crockett  says  : 
"  It  is  evidently  a  etuut  omu9U$  in  the  statute."  This  tee- 
tion  is  inserted  here  to  supply  the  omission. 

Hay  assent        Seo.  1772.    (§§  18,  353.)  The  guardian  may  join  in  and 
of  real  estate  asscnt  to  a  partition  of  the  real  estate  of  the  ward, 
wherever  such  assent  may  be  given  by  any  perlon. 

SUtutes  of  1850,  p.  270, }  18. 


Quardian 
to  return 
Inrentory 
of  eetate  of 
ward. 


Sbo.  1773.  (§§  19,  854.)  Every  guardian  must  return 
to  the  probate  court  an  inventory  of  the  estate  of  his 
ward  within  three  months  atter  his  appointment,  and 
annually  thereafter.  When  the  value  of  the  estate  ex- 
ceeds the  sum  of  one  hundred  thousand  dollars,  semi- 
annual returns  must  be  made  to  the  probate  court.  The 
probate  court  must,  upon  application  made  for  that  pur- 
pose by  any  person  interested  in  the  estate  of,  or  of  kin 
or  related  to,  any  ward,  compel  the  guardian  to  render 
an  account  to  the  probate  court  of  the  estate  of  his  ward. 
The  inventories  and  accounts  so  to  be  returned  or  ren- 
dered must  be  sworn  to  by  the  guardian,  and  by  all,  when- 
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ever  there  are  more  than  one  guardian  of  any  one  ward. 

All  the  estate  of  the  ward  described  in  the  first  inventory  Appniiento 

au  •..  .  .>•!  *    ^  ^pointed 

muBt  be  appraised  by  appraisers  appointed,  sworn  and 
acting  in  the  manner  provided  for  regulating  the  settle- 
meDt  of  the  estate  of  decedents;  subh  inventory,  with 
ihe  appraisement  of  the  property  therein  described,  mast 
be  recorded  by  the  clerk  of  the  probate  coart  in  a  proper 
book  kept^n  his  office  for  that  purpose     Whenever  any  Likepit>« 
other  property  of  the  estate  of  any  ward  is  discovered,  not  wbraSher 
iDcladed  in  the  inventory  of  the  estate  already  returned,  S^SkS. 
and  whenever  any   oiher  property  may    be   succeeded 
to,  or  be  acquired  by  or  for  the  benefit  of  any  ward,  the 
like  proceedings  must  be  had  for  the  return  and  appraise- 
ment thereof  that  are  herein  provided  in  relation  to  the 
first  inventory  and  return. 

Statntes  of  1870,  p.  791,  { 1. 

Sso.  1774.    (§§  35,  870.)  The  guardian  must,  upon  the  settiemento 
expiration  of  a  year  from  the  time  of  his  appointment,  ^p^^*^**"** 
and  as  often  thereafter  as  he  may  be  required,  present 
his  account  to  the  probate  court  for  settlement  and  allow- 
ance. 

SUtntes  of  1860,  p.  271,  f  86. 

Sec.  1775.    (§§49,884.)  When  an  account  is  rendered  Allowance  of 
by  two  or  more  joint  guardians,  the  probate  judge  may,  joint  guar. 
in  his  discretion,  allow  the  same  upon  the  oath  of  any  of 
them* 

SUtutei  of  I860,  p.  278,  {40. 

Sbo.  1776.    (§§  47,  382.)  Every  guardian  must  be  al-  ismatm 
lowed  the  amount  of  his  reasonable  expenses  incurred  in  pensationof 
the  execution  of  his  trust,  and  he  must  also  have  such 
compensation  for  his  services  as  the  court  in  which  his 
accounts  are  settled  deems  just  and  reasonable. 

statutes  of  I860,  p.  278,  J  47. 


ARTICLE  rV. 
THE  SALE  OF  PROPERTY  AND  DISPOSITION  OF  THE  PRO0SED8. 

Section  1780.  May  sell  property  io  certain  easea. 

1781.  Sale  of  real  estate  to  be  made  upon  order  of  court. 

1782.  Application  of  proceeds  of  sales. 

56 
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Sbction  1783. 
1784. 
1785. 
1786. 
1787. 
1788. 
1789. 
1790. 
1791. 
1792. 

1793. 
1794. 

1795. 


InTMtment  of  proceeds  of  sales. 

Order  for  sale,  how  obtained. 

Notice  to  next  of  kic,  how  given. 

Copy  of  order  to  be  served,  published  or  consent  filed. 

Hearing  of  8{»pIieation. 

Who  may  be  examined  on  such  hearing. 

Costs  to  be  awarded,  to  whom. 

Order  of  sale,  to  specify  wliat. 

Bond  before  selling. 

All  prooeedings  for  sales  of  property  by  guardians  to  con- 
form to  chapter  seven  of  this  title. 

Limit  of  order  of  sale.  ^ 

Conditions  of  sales  of  real  estate  of  minor  heirs.  Bond  and 
mortgage  to  be  given  for  deferred  payments. 

Probate  court  may  order  the  investment  of  money  of  the 
ward. 


May  sell 
property  In 


Sec.  1780.    (§§  20,  855.)  When  the  iDCome  of  an  estate 

certaiQcaaes.  under  guardianship  is  insufficient  to  maintain  the  ward 

and   bis  family,  or  to  maintain  and  educate    the  ward 

when  a  minor,  his  guardian  may  sell  his  real  or  personal 

estate  for  that  purpose,  upon  obtaining  an  order  therefor. 

Statutes  of  1881,  p.  605,  J  5. 


Sale  of  real 
estate  to  be 
made  upon 
order  of 
court. 


Seo.  1781.  (§§21,356.)  When  it* appears  to  the  satis- 
faction of  the  court,  upon  the  petition  of  the  guardian, 
that  for  the  benefit  of  his  ward  his  real  estate,  or  some 
part  thereof,  should  be  sold,  and  the  proceeds  thereof 
put  out  at  interest,  or  invested  in  some  productive  stock, 
or  in  the  improvement  or  security  of  any  other  real 
estate  of  the  ward,  his  guardian  may  sell  the  same  for 
such  purpose,  upon  obtaining  an  order  therefor. 

Statutes  of  1861,  p.  805,  {  6. 


Application 
of  proceeds 
of  sales. 


Seo.  1782.  (§§  22,  357.)  If  the  estate  is  sold  for  the 
purposes  mentioned  in  this  article,  tne  guardian  must 
apply  the  proceeds  of  the  sale  to  such  purposes,  as  far  as 
necessary,  and  put  out  the  residue,  if  any,  on  interest,  or 
invest  it  in  the  best  manner  in  his  power,  until  the  capital 
is  wanted  for  the  maintenance  of  the  ward  and  his  family, 
or  the  education  of  his  children,  or  for  the  education  of 
the  ward  when  a  minor,  in  which  case  the  capital  may  be 
used  for  that  purpose,  as  far  as  may  be  necessary,  in  like 
manner  as  if  it  had  been  personal  estate  of  the  ward. 

statutes  of  1850,  p.  270,  {  22. 
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Seo.  1783.    (§§  28,  858  )  If  the  estato  is  sold  for  the  inTettment 

^  •         '  ofproce«di 

parpose  of  pattiDg  out  or  investiDg  the  proceeds,  the  of  Mien. 
guardian    roust  make  the  investment  according  to  his 
best  judgment,  or  in  puraoanoe  of  any  order  that  may  be 
made  by  the  probate  court. 

StatatM  of  1860,  p.  270,  {  S3. 

8so.  1784.  (§§  24,  359.)  To  obtain  an  order  for  such  order  for 
'  sale,  the  guardian  must  present  to  the  probate  court  of  ^uiimS! 
the  county  in  which  he  was  appointed  guardian,  a  veri- 
fied \)etition  therefor,  setting  forth  the  condition  of  the 
estate  of  his  ward,  and  the  facts  and  circumstances  on 
which  the  petition  is  founded,  tending  to  show  the  neces- 
.  sity  or  expediency  of  a  sale. 

Stattttos  of  1860,  p.  271,  {  24;  20  Cal.  352. 

S£0.  1785.    (§§  25,  360.)  If  it  appears  to  the  court  or  Notice  to 
judge,  from  the  petition,  that  it  is  necessary  or  would  be  howgireu. 
beneficial  to  the  ward  that  the  real  estate,  or  some  part 
of  it,  should  be  sold,  or  that  the  real  and  personal  estate 
should  be  sold,  the  court  or  judge  must  thereupon  make 
^  an  order  directing  the  next  of  kin  of  the  ward,  and  all 

persons  interested  in  the  estate,  to  appear  before  the 
court,  at  a  time  and  place  therein  specified,  not  less  than 
four  nor  more  than  eight  weeks  from  the  time  of  making 
such  order,  to  show  cause  why  an  order  should  not  be 
granted  for  the  sale  of  such  estato.  If  it  appear  that  it 
is  necessary  or  would  be  beneficial  to  the  ward  to  sell  the 
personal  estate  or  some  part  of  it,  the  court  must  order 
the  sale  to  be  made. 

StatutM  of  1861,  p.  605,  }  7. 

Seo.  1786.    (§§  26,  361.)  A  copy  of  the  order  must  be  oosrof  order 
personally  served  on  the  next  of  kin  of  the  ward,  and  on  ^biiBhe?^ 
all  persons  interested  in  the  estate,  at  least  fourteen  days  fli^.°^°^ 
before  the  hearing  of  the  petition,  or  must  be  published 
at  least  three  successive  weeks  in  a  newspaper  printed  in 
the  county;  or,  if  there  be  none  printed  in  the  county, 
then  in  such  newspaper  as  may  be  specified  by  the  court 
or  judge  in  the  order.     If  written  consent  to  making 
the  order  of  sale  is  subscribed  by  all  persons  interested 
therein,  and  the  next  of  kin,  notice  need  not  be  served 
or  published. 

Statutes  of  1861,  p.  606,  {  9. 


I- 
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Hearing  of '  Sbo.  1787.  (§§  27,  862.)  The  probate  court,  at  the  time 
and  place  appointed  in  the  order,  or  such  other  time  to 
which  the  hearing  is  postponed,  apon  proof  of  the  service 
or  publication  of  the  order,  mast  hear  and  examine  the 
proofs  and  allegations  of  the  petitioner  and  of  the  next 
of  kin,  and  of  all  other  persons  interested  in  the  estate 
who  oppose  the  application. 

Statates  of  1801 »  p.  606,  2  0* 

j^mjjb*  Sbo.  1788.  (§§28,363.)  On  the  hearing  the  gna^ian 
•ach  hearing  may  bo  examined  on  oath,  and  witnesses  may  be  produced 
and  examined  by  either  party,  and  process  to  compel 
their  attendance  and  testimony  may  be  issued  by  the 
probate  court  or  judge,  in  the  same  manner  and  with  like 
effect  as  in  other  cases  provided  for  in  this  title. 

Statntea  of  1861,  p.  606,  2  10. 

S^rtrf^  Seo.  1789.  (§§  29,  36 1.)  If  any  person  appears  and  ob- 
whom.  jects  to  the  granting  of  any  order  prayed  for  under  the 
provisions  of  this  article,  and  it  appears  to  the  court  that 
either ^the  petition  or  the  objection  thereto  is  sustained, 
the  court  may,  in  granting  or  refusing  the  order,  award 
costs  to  the  party  prevailing,  and  enforce  the  payment 
thereof. 

Statutes  of  1850,  p.  271,  2  20. 

ordarofaaia,       Sbo.  1790.    (§§  30,  365.)  If,  after  a  full  examination,  it 

to  specify  /»  1 

what.  appears  necessary,  or  for  the  benefit  of  the  ward,  that  his 

real  estate  or  some  part  thereof  should  be  sold,  the  court 
may  grant  an  order  therefor,  specifying  therein  the  causes 
or  reasons  why  the  sale  is  necessary  or  beneficial,  and 
may,  if  the  same  has  been  prayed  for  in  the  petition,  order 
such  sale  to  be  made  either  at  public  or  private  sale. 

statutes  of  1861,  p.  606,  2  H. 

Bond  before  Seo.  1791.  (§§  31,  366  )  Every  guardian  authorized  to 
sell  real  estate  must,  before  the  sale,  give  bond  to  the 
probate  judge,  with  sufficient  surety  to  be  approved  by 
him,  with  condition  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale,  as  provided  for  in 
this  chapter  and  chapter  seven  of  this  title. 

Statntei  of  1850,  p.  271,  2  31. 
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Seo.  1792.  (§§32,867.)  All  the  proceedings  of  gnardi-  Aiiproceed- 
ans  ID  petitioning  for  sales  of  property  of  their  wards,  of  property 
ffiving  notice  and  the  hearing:  of  sach  petitions,  granting  tooonion&to 

f    .        .1  .  ^       1       J.        ..  r  1        ^  ■.       cliftpt«r7of 

or  refusing  the  order  of  sale,  directing  the  sale  to  he  made  this  title. 
at  pablic  or  priyate  sale,  re-selling  same  property,  return  of 
sale  and  application  for  confirmation  thereof,  notice  and 
hearing  of  such  application,  making  orders  rejecting  or 
confirming  sales  and  reports  of  sales,  ordering  and  making 
conveyances  of  property  sold,  accounting  and  the  settle- 
ment of  accounts,  mast  be  had  and  made  as  required  by 
the  provisions  of  this  title  concerning  estates  of  decedents, 
unless  otherwise  specially  provided  in  this  chapter. 

Statutes  of  1850,  p.  371,  {{  31,  32;  1861,  p.  605,  {  7; 
1861,  p.  606,  i  11 1  1850,  p.  271>  }  85. 

Sec.  1793.    (§§83,368.)  No  order  of  sale,  granted  in  Limit  of 
pursuance  of  this  article,  continues  in  force  more  than  one  ^  "^ 
year  after  granting  the  same,  without  a  sale  being  had. 

Statutes  of  1861,^  606,  i  12. 

Seo.  1794.    (§§  50, 385)  All  sales  of  real  estate  gf  wards  coDditions  of 
must  be  for  cash,  or  for  part  cash  and  part  deferred  pay-  Mtote^of^ 
ments,  not  to  exceed  three  years,  bearing  date  from  date      "°'  *   ' 
of  sale,  as,  in  the  discretion  of  the  probate  judge,  is  most 
beneficial  to  the  ward.    Guardians  making  sales  must  Bond  and 
demand  and  receive  from  the  purchasers  bond  and  mort-  uglf^rror 
gage  on  the  real  estate  sold,  with  such  additional  security  ^^^ta. 
as  the  judge  deems  necessary  and  sufficient  to  secure  the 
faithful  payment  of  the  deferred  payments  and  the  interest 
thereon. 

StatQtes  of  1853,  p.  129,  J  1. 

Seo.  1795.    (§§36,371.)  The  probate  court,  on  the  ap-  Probate 
plication  of  a  guardian,  or  any  person  interested  in  the  ^ertSi?^ 
estate  of  any  ward,  after  such  notice  to  persons  interested  of^mo^°of 
therein  as  the  probate  judge  shall  direct,  may  authorize 
and  require  the  guardian  to  invest  the  proceeds  of  sales, 
and  any  other  of  his  ward's  mpney  in  his  hands,  in  real 
estate,  or  in  any  other  manner  most  to  the  interest  of  all 
concerned  therein ;  and  the  probate  court  may  make  such 
other  orders  and  give  such  directions  as  are  needful  for 
the  management,  investment  and  disposition  of  the  estate 
and  effects,  as  circumstances  require. 

SUtutes  of  1861»  p.  606,  2  13. 
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ARTICLE  V. 


OuiriKaiis  of 
iu»-r«0ldent 
p«noDt. 


Powers  and 
dutiM  of 
guardians 
appoint«d 
njider  pre- 
ceding sec- 
tion. 


Snch  guar- 
dians to  gire 
bondi. 


3V>what 
guardian- 
ship shall 
extend. 


NON-RBSIDBNT  GUARDIANS    AND  WARDS. 

SiCTiox  1800.  Gnardiuifl  of  non-reBldent  perions. 

1801.  Powers  and  duties  of  guardiaiiB  appointed  under 
section. 

1805.  Such  guardians  to  give  bonds. 

1803.  To  what  guardiansbip  shall  extend. 

1804.  Removal  of  non-resident  ward's  property. 

1806.  Proceedings  on  such  removaL 
1808.  Discharge  of  person  in  possession. 

Seo.  1800.  (§§  43, 878.)  When  a  person  liable  to  bo  pat 
under  gaardianship,  according  to  the  provisions  of  this 
chapter,  resides  without  this  state,  and  has  estate  therein, 
any  friend  of  such  person,  or  any  one  intere'sted  in  his 
estate,  in  expectancy  or  otherwise,  may  therefor  apply  to 
the  probate  judge  of  any  county  in  which  there  is  any 
estate  of  such  absent  person ;  and  if,  after  notice  given  to 
all  interested,  in  such  manner  as  the  judge  orders,  by  pub- 
lication or  otherwise,  and  a  full  hearing  and  examination, 
it  appears  proper,  a  guardian  for  such  absent  person  may 
be  appointed. 

statutes  of  1861,  p.  607.  {  14 ;  19  Cal.  629. 

Sec  1801.  (§§  44,  379.)  Every  guardian,  appointed 
under  the  preceding  section,  has  the  same  powers  and 
performs  the  same  duties,  with  respect  to  the  estate  of 
the  ward  found  within  this  state,  and  with  respect  to  the 
person  of  the  ward,  if  he  hall  come  to  reside  therein,  as 
are  prescribed  with  respect  to  any  other  guardian  ap- 
pointed under  this  chapter. 

statutes  of  1850,  p.  272,  2  44. 

Seo.  1802.  (§§45,380.)  Every  guardian  must  give  bond 
to  the  ward,  in  the  manner  and  with  the  like  conditions 
as  hereinbefore  provided  for  other  guardians,  except  that 
the  provisions  respecting  the  inventory,  the  disposal  of 
the  estate  and  effects,  and  the  account  to  be  rendered  by 
the  guardian,  must  be  confined  to  such  estate  and  effects 
as  come  to  his  hands  in  this  state. 

statutes  of  1850,  p.  272,  2  45. 

Seo  1803.  (§§  46,  381.)  The  guardianship  which  is 
first  lawfully  granted,  of  any  person  residing  without  this 
state,  extends  to  all  the  estate  of  the  ward  within  the 
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same,  and  cxclades  the  jurisdiction  of  the  probate  court 
of  every  other  county. 

Statutes  of  1850,  p.  273,  {  46. 

Seo.  1804.    (§§1,386.)  When  the  guardian  and  ward  lUanoTniof 
are  both  non-residents,  and  the  ward  is  entitled  to  prop-  ward's  prop, 
erty  in  this  state  which  may  be  removed  to  another  state  ^  '        • 
or  foreign  country  without  conflict  with  any  restriction 
or  limitation  thereupon,  or  impairing  the  right  of  the 
ward  thereto,  such  property  may  be  removed  to  the  state 
or  foreign  country  of  the  residence  of  the  ward,  upon  the 
application  of  the  guardian  to  the  probate  judge  of  the 
county  in  which  the  estate  of  the  ward,  or  the  principal 
part  thereof,  is  situated. 

'  Statutea  of  1858,  p.  59,  {  1. 

Sec  1805.  (§§  2,  387.)  The  guardian  must  produce  a  ProeeodingB 
transcript  from  the  records  of  a  court  of  competent  juris-  remoTai. 
diction,  certified  according  to  the  laws  of  this  state,  or  a 
certificate  of  a  court  having  a  seal,  with  the  seal  affixed, 
showing  that  he  has  been  appointed  guardian  of  the  ward 
in  the  state  or  foreign  country  in  which  he  and. the  ward 
reside,  and  has  qualified  as  such  according  to  the  laws 
thereof,  and  gave  bond  with  sureties  for  the  performance 
of  his  trust,  or  if  no  bond  is  required  by  the  laws  of  such 
other  state  or  foreign  country,  a  certificate  showing  such 
fact,  and  that  the  guardian  has  complied  witd  all  the  pro- 
requisites  to  taking  possession  of  his  ward's  estate,  over 
the  seal  of  a  court  of  competent  jurisdiction ;  and  must 
also  give  ten  days  notice  to  the  resident  executor,  admin- 
istrator or  guardian,  if  there  be  such,  of  the  intended 
application ;  thereupon,  if  good  cause  be  not  shown  to  the 
contrary,  the  probate  judge  must  make  an  order  granting 
to  such  guardian  leave  to  take  and  remove  the  property 
of  his  ward  to  the  state  or  place  of  his  residence,  which 
is  authority  to  him  to  sue  for  and  receive  the  same  in  his 
own  name,  for  the  use  and  benefit  of  his  ward. 

Statntes  of  1858,  p.  59,  {  2. 

Note. — ^Thia  leciion  is  so  amended  as  to  obviate  any 
obstacle  to  remoying  estates  to  foreign  oonntries,  when  no 
bonds  are  required  of  guardians  by  the  laws  thereof. 

Sec  1806.    (§§3,888.)  Such  order  is  a  discharge  of  the  Discharge 
executor,  administrator,  guardian  or  other  person  in  whose  ^JSen^!'* 
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possession  the  property  may  be  at  the  time  the  order  is 
made,  on  filing  with  the  probate  coart  the  receipt  there- 
for of  the  guardian  of  such  absent  ward. 

Statutes  of  1868,  p.  59,  ^  3. 


•  ARTICLE  VI. 

GENERAL  AND  MI80SLLANBOU8  PROVISIONS. 

Section  1810.  Ezamluation  of  persons  suspected  of  deflranding  wards  or 

concealing  property. 

1811.  Removal  and  resignation  of  gnardiaa,  and  snrronder  of 

estate. 

1812.  Guardianship,  how  terminated. 

1813.  New  bond,  when  required. 

1814.  Guardian's  bond  to  be  filed.    Action  on. 

1815.  Limitation  of  actions  on  guardian's  bond. 

1816.  Limitation  of  actions  for  the  reoorery  of  property  sold. 

1817.  More  than  one  guardian  of  a  person  may  be  appointed. 

1818.  Power  of  probote  judge  in  chambers. 

1819.  Provisions  of  section  ten  hundred  and  fifty-seven  apply  to 
,  guardians. 

xzamination      Seo.  1810.    (§§  42,  377.)  Upon  complaint  made  to  him 

ffiup«ct^?of   by  any  guardian,  ward,  creditor  or  other  person  inter* 

^^or"^     ested  in  the  estate,  or  having  a  prospective  interest 

propOTty.^     therein  as  heir  or  otherwise,  against  any  one  suspected 

of  having  concealed,  embezzled  or  conveyed  away  any  of 

the  money,  goods  or  effects,  or  an  instrument  in  writing, 

belonging  to  the  ward  or  to  his  estate,  the  probate  judge 

may  cite  such  suspected  person  to  appear  before  him,  and 

may  examine  and  proceed  with  him  on  such  charge  in 

the  manner  provided  in  this  title  with  respect  to  persons 

suspected  of,  and  charged  with,  concealing  or  embezzling 

the  effects  of  a  decedent. 

Statutes  of  1850|  p.  272,  2  42. 

Removal  and  Seo.  1811.  (§§  37,  372.)  When  a  guardian,  appointed 
ofni^Hn,  either  by  the  testator  or  the  probate  judge,  becomes  insane 
der  of  estate,  or  Otherwise  incapable  of  discharging  his  trust,  or  unsuit- 
able therefor,  or  has  wasted  or  mismanaged  the  estate. 
Or  failed,  for  thirty  days,  to  render  an  account  or  make 
a  return,  the  probate  court  may,  upon  such  notice  to  the 
guardian  as  the  court  may  require,  remove  him  and  com- 
pel him  to  surrender  the  estate  of  the  ward  to  the  person 
found  to  be  lawfully  entitled  thereto.     Every  guardian 
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may  resign,  when  it  appears  proper  to  allow  the  same ; 
and  npon  the  resignation  or  removal  of  a  guardian,  as 
herein  provided,  the  probate  court  or  the  judge  thereof 
may  appoint  another  in  the  place  of  the  guardian  who 
resigned  or  was  removed. 

SUtntes  of  1870,  p.  7«2,  2  2. 

Seo.  1812.    (§§38,378.)  The  marriage  of  a  minor  ward  Gaanuaa- 
terminates  the  guardianship;    and  the  guardian  of  an  termWod. 
insane  or  other  person  may  be  discharged  by  the  probate 
judge  when  it  appears  to  him,  on  the  appplioation  of  the 
ward  or  otherwise,  that   the  guardianship  is  no  longer 
necessary. 

Statates  of  1850,  p.  272,  }  38. 


Sec.  1813.    (§§39,374.)  Tbe  probate  judge  may  require  New  bond, 
a  new  bond  to  be  given  by  a  guardian  whenever  he  deems  quired. ' 
it  necessary,  and   may  discharge   the  existing  sureties 
from  further  liability,  after  due  notice  given  as  he  may 
direct,  when   it  shall   appear  that  no  injury  can  result 
tnerefrom  to  those  interested  in  the  estate. 

Stotdtos  of  1850,  p.  272,  {  39. 

Seo.  1814.     (§§  40,  375.)  Every  hond  given  by  a  guar-  oondiMi'i 

dian  must  be  filed  and  preserved  in  the  office  of  the  clerk  m^.^^ 

of  the  probate  court  of  the  county;   and  in  case  of  a  Action oo. 
breach  of  a  condition  thereof,  may  be  prosecuted  for  the 
use  and  benefit  of  the  ward  or  of  any  person  interested 
in  the  estate. , 

Statutes  of  1850,  p.  272,  |  40.    * 

Seo.  1815.  (§§  41,  376.)  No  action  can  be  maintained  Limitatton 
against  the  sureties  on  any  bond  given  by  a  guardian  ^c£^m°^ 
unless  it  be  commenced  within  three  years  from  the  dis- 
cbarge or  removal  of  the  guardian ;  but  if  at  the  time  of 
such  discbarge  the  person  entitled  to  bring  such  action  is 
under  any  legal  disability  to  sue,  the  action  may  be  com- 
menced at  any  time  within  three  years  after  such  disa- 
bility is  removed. 

Statutes  of  1850,  p.  272,  }  41. 

NoTK. — This  section  modifies  section  352  of  this  code,  in 
its  application  to  actions  on  guardians'  bonds;  and  so  does 
the  next  section,  as  to  actions  for  recovery  of  estate  sold. 

57 
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LUnitatiott         Seo.  1818.     (§§  37,  869.)  No  action  for  the  recovery  of 
therecoirory   EDv  estate,  soM  bv  E  ficu^i*dian,  can  be  maintained  by  the 

of  property  "^  '  J        n  ,    .      .        *  ,        ,  .  i  -*  - 

■old.  ward,  or  by  any  person  claiming  under  him,  anless  it  is 

commenced  within  three  years  next  after  the  terminatioQ 
of  the  guardianship,  or  when  a  legal  disability  to  sue 
exists  by  reason  of  minority  or  otherwise,  at  the  time 
when  the  cause  of  action  accrues,  within  three  years  next 
after  the  removal  thereof 

Statutes  of  1850,  p.  271,  J  34. 

Morotiian  Seo.  1817.     (§§48,383.)  The   court,  in  its  discretion, 

onegaardian  •    *  \u  .i- 

of  a  perron     wncncver  necessary,  may  appoint  more  than  one  guardian 

maT  bo  ao*  *  »       a  *  ^ 

pointed.  of  any  person  subject  to  guardianship,  who  must  give 
bond  and  .be  governed  and  liable  in  all  respects  as  pro- 
vided for  a  sole  guardian  in  this  chapter. 

Statutes  of  1850,  p.  273,  |  48. 

NoTB.— Tho  entire  act  of  1858,  p.  98,  authorizing  th« 
employmont  of  counsel  in  land  cases,  etc.,  is  omitted  as  un> 
necessary,  since  the  whole  subject  of  the  act  is  covered  by 
general  powers  of  the  guardian  to  do  all  things  neoessafj  to 
collect,  recover  and  preserve  the  estate. 

Poworofpro-       Sec.  1818.     (§§16,385.)  The  power  conferred  upon  the 

bato  judge  ,  *  /  a  r 

in  chambers,  probatc  judgc  in  relation  to  guardians  and  wards  may  be 
exercised  by  him  at  chambers,  or  as  the  act  of  the  pro- 
bate court,  when  holding  such  court;  and  any  order  ap-^ 
pointing  a  guardian  must  be  entered  as  and  become  a 
decree  of  the  court.  The  provisions  of  this  title  relative 
to  the  estates  of  decedents,  so  far  as  they  relate  to  the 
practice  in  the  probate  or  the  district  courts,  applies  to 
proceedings  under  this  chapter. 

Statutes  of  1861,  p.  607,  {  16. 

provioionii  of      Seo.  1819.     The  provisions  of  section  ten  hundred  and 

section  106T     ^  -  »  »  i      i  i  i  , . 

apply  to        fifty-seven  are  hereby  declared  to  apply  to  guardians  ap- 
N.  8.     '     pointed  by  the  court,  and  to  the  bonds  taken  or  to  be 

taken  from  such  guardians,  and  to  the  sureties  on  such 

bonds. 

Note. — These  fourteen  chapters  embody  all  the  laws  reg- 
ulating iiie  practice  and  proceedings  in  the  probate  court. 
Much  care  has  been  taken  to  simplify  the  proceedings,  as  far 
as  consistent  with  the  delicate  nature  of  the  subject 

Many  causes  conspire  to  render  the  administration  of  the 
estates  of  decedents,  minors,  insane  and  incompetent  per- 
sons necessarily  prolix ;  this  business  is  often  placed  in  the 
hands  of  persons  who  have  no  direct  personal  interest  in 
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bringing  the  estate  to  a  final  settlement  speedily  and  eco- 
nomioallj.  The  oommission  hare  invited,  from  all  sonroes 
likelj  to  render  yalnable  saggeations,  with  a  view  to  sim- 
plify and  render  economical  this  practice,  and  it  has  been 
found,  after  much  profound  study,  research  and  consulta- 
tion, that  but  yery  few  provisions  of  our  statutes,  hitherto 
considered  as  tending  rather  to  complicate  the  subject  than  ^ 

otherwise,  can  be  dispensed  with ;  as  far,  howerer,  as  this 
can  be,  it  has  been  done.  We  have  found  more  suggestions 
of  real  yalue  emanating  from  the  work  of  our  predeeessors, 
in  the  autography  of  Judge  John  Cnrrey,  on  this  subject, 
than  any  other  they  reported.  His  suggestions  have  been 
mainly  adopted.  To  Judges  M.  C.  Blake  and  S.  S.  Wright, 
of  San  Francisco,  and  Judge  S.  M.  Bliss,  of  Marysville,  we 
are  indebted  for  aid  and  indorsement  The  suggestions  of 
the  gentleman  first  named  came  to  us  in  excellent  form,  in 
amendments  prepared  to  about  twenty  sections,  with  the 
indorsement  of  Judge  Wright  They  were  receiyed  after 
thete  §eetiona  had  been  reyised,  condensed  and  fully  pre- 
pared, but  were  gratefully  receiyed,  not  only  because  it 
eyinced  an  interest  in  the  work,  and  an  earnest  desire  to 
oontribnte  to  our  assistance,  but  also  for  the  reason  that  in 
but  two  instances  did  we  find  that  the  amendments  suggested 
were  not  already  incorporated.  It  is  needless  to  say,  that 
where  our  minds  were  so  remarkably  in  accord  in  the  main, 
that  these  omitted  amendments  were  promptly  made  as 
highly  proper,  and  were  omitted  in  our  review  simply 
through  the  want  of  time  the  more  thoroughly  to  examine 
this  important  work.  '^> 

We  cannot  claim  perfection  for  these  chapters,  for  through 
an  earnest  desire  to  do  all  in  our  power  to  meet  the  expec- 
tations of  the  legislature,  giving  us  but  eighteen  months  in 
which  to  labor  on  the  body  of  our  entire  statutes,  we  are 
compelled  to  leave  this  subject  in  order  to  turn  our  attention 
to  other  equally  important  branches,  in  the  hope  that  we 
may  complete  the  entire  oodes  during  the  next  session  of 
the  legislature,  if  possible. 

We  have  printed  and  oirculated  of  these  only  a  few  copies 
of  chapter  five,  containing  new  provisions  on  the  subject  of 
homesteads,  and  we  are  gratified  that  this  chapter  is  ap- 
proved by  all  from  whom  we  have  heard  verbally,  and  from 
the  probate  judge  of  Sonoma  county  we  are  pleased  to  ac- 
knowledge a  written  indorsement 

J.  0.  B. 


NOTE. 

Wo  have  purposely  omitted  the  insolvent  laws.  Congress  having  enacted  a 
bankrupt  law,  our  insolvent  laws  are  suspended.  Yet  we  would  recommend 
that  our  law  remain  on  the  statute  book,  unrepealed  by  this  code,  for  should 
the  bankrupt  law  be  repealed,  our  insolvent  laws  would  again  be  operative. 
(Martin  vs.  Berry,  37  Cal.  208.) 


I>^RT   I"V". 


OF  EVIDENCE. 


L 


PART  IV. 


OP   EVIDENCE, 


GENERAL  DEFINITIONS  AND  DIVISIONS. 

SicnoK  1823.  Definition  of  evidence. 

1824.  Definition  of  proof. 

1825.  Definition  of  law  of  eyidence. 

1826.  The  degree  of  eertaintj  required  to  establlBh  faoti. 

1827.  Foar  kinds  of  eyidence  specified. 

1828.  Several  degrees  of  evidence  specified. 

1829.  Original  evidence  defined. 

1830.  Secondary  evidence  defined. 

1831.  Direct  evidence  defined. 

1832.  Ilidirect  evidence  defined. 

1833.  Primarj  evidence  defined. 

1834.  Partial  evidence  defined. 

1835.  Satisfactory  evidence  defined. 

1836.  Indispe^able  evidence  defined. 

1837.  Conduce  evidence  defined. 

1838.  Camalative  evidence  defined. 

1839.  Corroborative  evidence  defined. 

NoTB. — The  New  York  commissioners  say :  "It  appears  to 
ns  that  the  subject  of  evidence  properly  belongs  to  the  depart- 
ment of  procedure.  The  great  line  of  division  in  the  law  is 
between  the  department  of  rights  and  the  department  of 
remedies.  A  complete  code  of  procedure  must  furnish  a 
guide  to  the  suitor  for  every  step  he  takes,  from  the  begin- 
ning to  the  end  of  his  controversy ;  in  short,  he  ought  to 
find  in  it  the  whole  law  of  remedies.  How  can  he  do  this, 
unless  he  find  the  rules  which  inform  him  what  witnesses 
he  may  bring,  the  method  of  producing  them,  and  of  the 
examination  to  which  they  may  be  subjected?  Can  it  be 
said  with  any  propriety  that  the  subject  of  evidence  belongs 
to  the  code  of  rights  7  Then,  is  not  its  appropriate  place 
in  the  code  of  remedies?  It  is  so  classed  by  philosophical 
and  legal  writers.  Bentham's  Rationale  of  Judicial  Evi- 
dence, the  most  profound  and  original  work  ever  written 
upon  this  subject,  proceeds  upon  that  olassificaUon :  '  The 
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syBtem  of  procedare/  sayi  he,  'judicial  proeedare,  tbe  sys* 
tern  of  adjeotire  law,  ii  a  means  to  an  end.  That  end  is 
or  ooght  to  be  the  execution  of  the  oommaods  iisned,  the 
fulfilment  of  the  predictions  deliyered,  of  the  en^gements 
taken,  by  a  system  of  the  snbstantiTe  law ;  the  system  com- 
posed of  all  the  other  branches  of  the  body  of  law  put 
together. 
I  "  '  The  law  respecting  evidence  is  one  branch  of  that  sys- 

tem of  adjeclire  law ;  it  therefore  ought  to  be,  and  ereiy- 
ifhere  in  some  degree  is,  one  part  of  the  means  directed  and 
applied  to  the  attainment  of  that  end.  In  proportion  to  the 
steadiness  and  consistency  with'  which  it  does  act  in  sub- 
serWence  to  that  end  is  its  oongruity,  its  propriety,  its  fitneu, 
the  claim  it  has  to  be  approved  of  and  preserved  unchanged/ 
(Vol.  4,  p.  477.) 

"  That  the  law  of  evidence  is  not  capable  of  being  re- 
duced into  a  written  code  cannot  be  admitted  for  a  moment. 
It  is  too  late,  after  the  discussions  and  achievements  of  die 
last  half  century,  now  to  insist  that  there  is  any  part  of  the 
unwritten  law  which  cannot  be  reduced  to  a  written  code. 
Though  not  written  in  statutes,  it  is  yet  written  in  booksy 
whether  books  of  reports  or  elementary  writers ;  it  does  not 
depend  upon  tradition ;  it  is  not  handed  down  from  mem- 
ory through  successive  generations,  as  if  there  were  no  writ- 
ten language;  but  it  is  preserved  in  writing.  Whatever 
has  been  onco  written  can  be  written  again ;  wherever  seat- 
tered  it  can  be  found,  gathered,  digested,  reconciled,  and 
anfanged  in  one  book,  oonsisting  of  a  series  of  propositions. 
Such  a  book  is  a  code.  The  codes  of  other  countries  have 
been  thus  framed.  It  was  not  expected,  it  could  not  be  ex- 
pected, that  they  would  come  forth  perfect  at  first ;  but  time 
and  experience  wrought  the  necessary  amendments,  and  the 
results  are  great  national  works. 

"  One  of  the  most  distinguishJI  members  of  the  conneil 
of  state  under  Napoleon,  and  one  who  bore  a  part  in  the  re- 
vision of  the  French  codes.  Count  Real,  wrote  a  few  years 
since^  to  the  late  eminent  reformer,  William  Sampson,  of 
New  York,  in  these  terms  : 

***  Courage;  persevere  in  the  support  of  written  reason 
against  precedents  and  vague  traditions.  If  law  had  no 
foundation  but  precedents,  all  crimes  and  injuries  would 
have  remained  unpunished  and  unredressed  flrom  the  creation 
till  this  day.  The  first  judgment  must  have  been  guided  by 
reason.  Has  reason  lost  its  power  7  Precedents  have  been 
made  by  lawyers  as  articles  of  faith  by  divines.  But  what- 
ever respect  I  may  entertain  for  religion,  I  have  not  the 
same  reverence  for  the  decisions  of  judges.  I  do  not  be- 
lieve that  the  march  of  the  human  mind  is  retrograde, 
e  «  «  •  Do  as  we  did,  but  do  it  better,  profiting  by  our 
mistakes.  Let  four  or  five  good  heads  be  united  in  a  oom- 
mission  to  frame  in  silence  the  project  of  a  code.  It  is  not 
so  difficult  a  task.  It  is  only  to  consult  together  and  to 
select.  Do  with  your  best  authors  as  we  did  with  ours,  and 
principally  with  Pothier's  Treatise  on  Obligations,  which  we 
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flimply  eonrerted  into.artiolea  of  our  oode.  Tliis  project 
once  formed,  eabmit  it  dieputationibua  eorum  and  to  oome  to 
a  reault.  Ai  long  as  nothing  is  written  nothing  will  bo 
done;  but  70a  will  gain  something  the  moment  you  have  a 
written  text  for  the  ground  work  of  your  disoussions,  how 
imperfeet  soever  it  may  be  at  first.  Our  eode  was  far  flrom 
being  adopted  as  it  was  originally  proposed  in  the  entire.  I 
doubt  whether  one  hundred  articles  were  preserved  in  the 
form  in  which  they  were  presented.  It  will  require  ardent 
hearts*  and  cool  heads,  and  resolved  industry,  for  such  a 
worlc  With  these,  I  thinlL  you  will  not  fail  of  complete 
suooess."' 

In  1851  the  legislature  of  this  state  adopted  the  major 
portion  of  the  provisions  of  the  New  York  code  relating  to 
evidence,  and  incorporated  the  provisions  so  adopted  in  the 
practice  act.  We  have  taken  those  provisions  and  made 
them  the  basis  of  part  IV  of  this  oode,  and  have  supplied  the 
omitted  portion. 

Seo.  1823.    Jadicial  evidence  is  the  means,  sanctioned   Definition  of 
by  law,  of  ascertaining  in  a  judicial  proceeding  the  trath  •^*^®°**' 
respecting  a  question  of  fact. 

N.  Y.  C.  C.  P.  i  1669. 


Sso.  1824.    Proof  is  the  effect  of  evidence,  the  estab- 
lishment of  a  fact  by  evidence. 

N.  Y.  c.  C.  P.flMO. 


I>6flnltionof 
proof. 


Sec.  1825.  The  law  of  evidence,  which  is  the  subject  lyeflnitioB 
of  this  part  of  the  code,  is  a  collection  of  general  rules  eTid^<^. 
established  by  law — 

1.  For  declaring  what  is  to  be  taken  as  true  without 
proof. 

2.  For  declaring  the  presumptions  of  law,  both  those 
which  are  disputable  and  those  which  are  conclusive; 
and,  . 

3.  For  the  production  of  legal  evidence. 

4.  For  the  exclusion  of  whatever  is  not  legal. 

5.  For  determining,  in  certain  cases,  the  value  and 
effect  of  evidence. 

N.  Y.  c.  c.  p.  i  16«l. 

NoTv.~(N.  Y.  C.  C.  P.)  We  are  told  occasionally  of  the 
law  of  evidence,  as  of  the  other  branches  of  the  law,  that . 
its  rules  are  well  defined,  well  understood  and  stable.  The  r 
entire  opposite  would  be  nearer  the  truth.  The  books* 
abound  with  contradictory,  fluctuating  and  inconsistenL 
opinions.    The  f oUowing  may  be  taken  as  specimens : 
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nxe  degree 
of  certainty 
required  to 
eiteblish 
ftcta. 


Lord  Haoafield  said,  in  the  case  of  Lowe  againit  Joliffe 
(1  Bl.  866) :  '*  We  don't  now  sit  here  to  take  onr  rnlos  of 
evidence  from  Siderfin  or  Keble." 

Lord  Kenyon :  "All  questions  upon  the  rales  of  evideneo 
are  of  yast  importance  to  all  orders  and  degrees  of  men ;  oar 
lires,  onr  liberty  and  oar  property  are  all  conoerned  in  the 
support  of  these  rules,  which  hare  been  matured  bjf  the  m*^ 
dom  of  age;  and  are  now  revered  from  their  antiquihf  and 
the  good  99n»e  in  which  they  are  founded.  Thej  are  not  nUa 
depending  on  technical  rejlnemente,  but  upon  good  eente,  and 
the  preeervation  of  them  it  the  Jiret  duty  of  ike  judgeM**  (3 
Term  Rep.  721,  King  vs.  Eriswell.) 

The  same  Lord  Kenyon,  in  Bent  vs.  Baker  (3  Term  Bep. 
32) :  "  I  premise,  with  mentioning  what  was  said  by  Lord 
Mansfield  on  this  subject,  that  the  old  cases,  upon  the  com- 
petency of  witnesses,  have  gone  upon  very  evhtle  grounde.  I 
must  acknowledge  that  there  have  been  various  opinions 
upon  this  subjecty  and  that  it  is  impossible  to  reconcile  all 
the  cases.'' 

Ashhnrst :  "There  is  eo  great  a  contradiction  in  decisions 
respecting  the  boundaries  of  evidenoe  that  I  rather  choose 
to  give  my  opinion  on  the  particular  circumstances  of  the 
case  than  to  lay  down  any  general  rale  on  the  subjeoL"  (3 
Term  Rep.  84.  \ 

Bailor,  on  the  same  ooeasion :  "  This  case  involves  in  it 
the  question  which  has  been  so  repeatedly  agitated  in  courts 
of  law,  what  objections  go  to  the  cre<t^t  and  what  to  the 
eompeieneg  of  the  witness ;  than  which,  no  question  is  more 
perplexed." 

Grose,  on  another  occasion  :  *'  The  distinction  between 
competency  and  credit  %$  by  no  meant  accurately  aettled.  In 
many  of  the  books,  the  shade  between  them  is  so  light  that 
the  boundaries  of  either  can  haxdly  be  perceived ;  but  in  all 
the  books  which  treat  of  evidence  there  are  certain  technical 
rales  laid  down  which  are  highly  beneficial  to  the  public  and 
ought  not  to  be  departed  from." 

Seo.  1826.  The  law  does  not  reqaire  demonetratioD ; 
that  is,  snch  a  degree  of  proof  as,  excluding  possibility  of 
error,  prodaces  absolute  certainty  3  because  soch  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
degree  of  proof  which  produces  conviction  in  an  unpreju- 
diced mind. 

N.  T.  C.  C.  P.  i  1662. 


Four  kinds 
of  evidence 
spedfled. 


Seo.  1827.    There  are  four  kinds  of  evidence  : 

1.  The  knowledge  of  the  court. 

2.  The  testimony  of  witnesses. 
8.  Writings. 

4.  Other  material  objects  presented  to  the  senses. 

N.  Y.  C.  C.  P.  i  1663. 
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Sec.  1828.    There  are  several  degrees  of  evidence  :  sereni 

1-  Original  and  secondary.  et^^ 

2.  Direct  and  indirect.  ■^****'- 

3.  Primarj,  partial,  satisfactory,  indispensable  and  con- 
claaive. 

N.  Y.  C.  C.  P.  ;  1664. 


Seo.  1829.     Original  evidence  is  an  original  writing  or  original 
material  object  introduced  in  evidence.  dofln«d. 

N.  Y.  C.  C.  p.  ;  1666. 

Seo.  1830.    Secondary  evidence  is  a  copy  of  such  orig-  secondary 
inal  writing  or  object,  or  oral  evidence  thereof.  dcfiiwd. 

N.  Y.  C.  C.  P.  }  1666. 

Seo.  1831.    Direct  evidence  is  that  which  proves  the  iHrect 
fact  in  dispute,  directly,  without  an  inference  or  presump-  defined, 
tion,  and  which  in  itself,  if  true,  conclusively  establishes- 
that  fact.     For  example :  if  the  fact  in  dispute  be  an 
agreement,  the  evidence  of  a  witness  who  was  present 
and  witnessed  the  making  of  it,  is  direct. 

N.  Y.  C.  C.  P.  i  1667. 

Sec.  1832.  Indirect  evidence  is  that  which  tends  to  indirect 
establish  the  fact  in  dispute  by  proving  another,  and  defln«i.* 
which,  though  true,  does  not  of  itself  conclusively  estab- 
lish that  fact,  but  which  affords  an  inference  or  presump- 
tion of  its  existence.  For  example :  a  witness  proves  an 
admission  of  the  party  to  the  fact  in  dispute.  This  proves 
a  fact,  from  which  the  fact  in  dispute  is  inferred. 

N.  Y.  C.  C.  p.  ;  1668. 

Sec.  1883.    Primary  evidence  is  that  which  suflSces  for  Primary, 
the  proof  of  a  particular  fact,  until  contradicted  and  over-  SlfinS! 
come  by  other  evidence.     For  example :  the  certificate  of 
a  recording  officer  is  primary  evidence  of  a  record,  but  it 
may  afterwards  be  rejected  upon  proof  that  there  is  no 
such  record. 

N.  Y.  C.  C.  P.  }  1669. 

Sec  1834.    Partial  evidence  is  that  which  goes  to  es-  Partial 
tablish  a  detached  fact,  in  a  series  tending  to  the  fact  in  SIai^ 
dispute.    It  may  be  received,  subject  to  be  rejected  as 
incompetent,  unless  connected  with  the  fact  in  dispute,  by 
proof  of  other  facts.    For  example :  on  an  issue  of  title 
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to  real  property,  evideDce  of  the  continued  poBsession  of 
a  remote  occupant  is  partial,  for  it  is  of  a  detached  fact, 
which  may  or  may  not  be  afterwards  connected  with  the 
fact  in  dispute. 

N.  Y.  C.  C.  P.  i  1670. 

satiefiictory        g^c.  1835.    That  evidencc  is  deemed  satisfactory  which 

defined.         Ordinarily  produces  moral  certainty  or  conviction  in  an 

unprejudiced  mind.     Such  evidence  alone  will  justify  a 

verdict.    Evidence  less  than  tbis  is  denominated  slight 

evidence. 

N.  T.  c.  c.  P. ;  len. 

indispena-         Seo.   1886.     Indispcnsable  evidence    is  that  without 

able  eTi.ience        «  .    •  .      i        «      ,  i  • 

defined.        which  a  particular  fact  cannot  be  proved. 

N.  T.  C.  C.  p.  i  1672. 

ConciiuiTe         Seo.  1837.    Conclusivc  or  unanswerable  evidence  is  that 

eridenoe 

defined.  which  the  law  does  not  permit  to  be  contradicted.  For 
example:  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it. 

N.  T.  0.  c.  p.  2  1673. 

camniatiTe        Sec.  1838.    Cumulative  evidence  is  additional  evidence 

evidence 

defined.        of  the  samc  character,  to  the  same  point. 

N.  T.  0.  C.  P.  i  1674. 

Corrobora-         Sec.  1839.     Corroborativc  evidence  is  additional  evi- 
deflned.         deucc  of  a  different  character,  to  the  same  point. 

N.  Y.  C.  C.  p.  i  1676. 


TITLE   I. 

OF  THE  GENERAL  PRINCIPLES  OF  EVIDENOB. 

Sficnoir  1844.  One  witnese  saffieient  to  prove  a  fact. 

1845.  Testimony  oonflned  to  personal  Jmowled^. 

1846.  Testimony  to  be  in  presenee  of  persons  aifeeted. 

1847.  Witness  presumed  to  speak  the  truth. 

1848.  One  person  not  affected  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  evidenco. 

1860.  Declarations  which  are  a  part  of  ike  transaction. 

1861.  Evidence  relating  to  third  person. 

1863.  Declaration  of  decedent  evidence  of  pedigree. 
1863.  Deelaration  of  decedent  evidence  against  his  sncooMor  in 
interest. 
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SscTioR  1854.  When  part  of  a  tnnsaction  proyed,  the  whole  \$  admijoible. 
1855.  Contenti  of  writtng,  bow  proved. 
185({.  An  agreement  redneed  to  writing  deemed  the  whole. 

1857.  Constmction  of  language  relatef  to  plaoe  where  used. 

1858.  Construction  of  statutes  and  instruments,  general  rule. 

1859.  The  intention  of  the  legislature  or  parties. 

1860.  The  oireumstanees  to  be  oonsidered. 

1861.  Terms  to  be  construed  in  their  general  acceptation. 

1862.  Written  words  control  those  printed  in  a  blank  form. 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed  as  understood  by  parties. 

1866.  Construction  in  favor  of  natural  right  preferred. 

1867.  Material  allegation  only  to  be  proved. 

1868.  Evidence  confined  to  material  allegation. 

1869.  Afibmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  triaL 

Seo.  1844.  The  direct  evideace  of  one  witness  who  is  Onewitnees 
entitled  to  fall  credit  is  sufficient  for  proof  of  any  fact,  p'^^etTft^. 
except  usage,  perjury  and  treason. 

N.  Y.  C.  C.  P.  i  1677. 

Sjbo.  1845.    A  witness  can  testify  of  those  facts  only  Tdiimony 

confined  to 

which  ho  knows  of  his  own  knowledge;  that  is,  which  penonai 
are  derived  from  his  own  perceptions,  except  in  those  few 
express  cases  in  which  his  opinions  or  inferences,  or  the 
declarations  of  others,  are  admissible. 

N.  Y.  C.  C.  P.  }  1678. 

Seo.  1846.    A  witness  can  be  heard  only  upon  oath  or  Testimony 

affirmation,  and  upon  a  trial  he  can  be  heard  only  in  the  presence 

presence  and  subject  to  the  examination  of  all  the  parties,  ^^ted!" 
if  they  choose  to  attend  and  examine. 

N.  Y.  C.  C.  P.  ;  1679. 

Seo.  1847.    A  witness  is  presumed  to  speak  the  truth,  witness 
This  presumption,  however,  may  be  repelled  by  the  man-  toipee^the 
ner  in  which  he  testifies,  by  the  character  of  his  testi-  ^"^^ 
mony,  or  by  evidence  affecting  his  character  for  truth, 
honesty  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  the  jury  are  the  exclusive  judges  of  his 
credibility. 

v.  Y.  0.  C.  P.  i  1680 ;  Statates  of  1868,  p.  198. 

Seo.  1848.    The  rights  of  the  party  cannot  be  prejudiced  ^tSSS^ 
by  the  declaration,  act  or  omission  of  another,  except  ^^l/f 


462 


CODE  OF  Ciyjli  PROCEDURE 


by  virtue  of  a  particular  relation  between  tbem ;  tbere- 
fore,  proceedings  against  one  cannot  affect  another. 

N.  Y.  0.  C.  P.  i  1681. 

Deciarationi       Seo.  1849.     Where,  however,  one  derives  title  to  real 

of  predecM-  '  ' 

sorin  title  property  from  another,  the  declaration,  act  or  omission  of 
the  latter,  while  holding  the  title,  in  relation  to  the  prop- 
erty, is  evidence  against  the  former. 

N.  Y.  C.  C.  p.  i  1682. 


DeclarationB 
which  are  a 
part  or  the 
tnuuacttoQ. 


Seo.  1850.  Where,  also,  the  declaration,  act  or  omission 
forms  part  of  a  transaction,  wbich  is  itself  the  fact  in 
dispute,  or  evidence  of  that  fact,  such  declaration,  act  or 
omission  is  evidence,  as  part  of  the  transaction. 

N.  Y.  C.  C.  P.  I  1683. 

BTidence  Sso.  1851.     And  whcrc  the  question  in  dispute  between 

third  person,  the  parties  is  the  obligation  or  duty  of  a  third  person, 

whatever  would  be  evidence  for  or  against  such  person  is 

primary  evidence  between  the  parties. 

N.  Y.  C.  C.  P.  I  1684. 


Declaration 
of  decedent 
evidence  of 
pedigree. 


I>eclaration 
of  decedent 
OTidence 
against  his 
euocuMorin 
interest. 


Sec  1852.  The  declaration,  act  or  omission  of  a  mem- 
ber of  a  family,  who  is  a  decedent,  or  out  of  the  jurisdic- 
tion, is  also  admissible  as  evidence  of  common  reputation, 
in  cases  were,  on  questions  of  pedigree,  such  reputation  is 
admissible. 

N.  Y.  C.  C.  P.  i  1686. 

Seo.  1858.  The  declaration,  act  or  omission  of  a  dece- 
dent, having  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  CTidence  to 
that  extent  against  his  successor  in  interest. 

N.  Y.  C.  C.  P.  ?  1686. 

When  part         Sec.1854.    Whcu  part  of  au  act,  dcclaratiou,  couversa- 

of  a  trausac*        ,  , 

tionprored.    tiou  Or  Writing  IS  ffivcu  lu  evidcncc  by  one  party,  the 

the  whole  is,.  oo  •rr.^i 

admimibio.  wholc  On  the  Same  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given ; 
and  when  a  detached  act,  declaration,  conversation  or 
writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

N.  Y.  0.  C.P.J  1687. 
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Sjeo.  1855.    (§  447.)  There  can  be  no  evidence  of  the  Coatentoor 

/»...  ..         .1/*  .     writing,  how 

contents  of  a  writing,  other  than  the  writing  itself,  except  proTed. 
in  the  following  cases : 

1.  When  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  pf  the  loss  or  destruction  must  first  be 
made. 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  ho  fails  to  pro- 
duce it  after  reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  oflScer. 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  code  or  by 
statute. 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  original  must  be  produced;  in  those  men- 
tioned in  subdivisions  one  and  two,  either  a  copy  or  oral 
evidence  of  the  contents. 

Sec.   1856.     When  the  terms  of  an  agreement  have  Anagne- 
been  reduced  to  writing  by  the  parties,  it  is  to  be  consid-  to^wruS?* 
ered  as  containing  aTl  those  terms,  and  therefore  there  tboief    * 
can  be  between  the  parties  and  their  representatives,  or 
successors  in  interest,  no  evidence  of  the  terms  of  the 
agreement  other  than  the  contents  of  the  writing,  except 
in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is 
put  in  issue  by  the  pleadings. 

2.  Where  the  validity  of  the  agreement  is  the  fact  in 
dispute.  But  this  section  does  not  exclude  other  evi- 
dence of  the  circumstances  under  which  the  agreement 
was  made  or  to  which  it  relates,  as  defined  in  section 
eighteen  hundred  and  sixty,  or  to  explain  an  extrinsic 
ambiguity,  or  to  establish  Illegality  or  fraud.  The  term 
agreement  includes  deeds  and  wills,  as  well  as  contracts 
between  parties. 

N.  Y.  C.  C.  P.  i  1689. 

Construction 

Sbo.  1857.    The  language  of  a  writing  is  to  be  inter-  reiitJfto^* 
preted  according  to  the  meaning  it  bears  in  the  place  of  Jjj^^^^*" 
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its  ezecutioD,  udIbbs  the  parties  have  reference  to  a  dif- 
fereojb  place. 

N.  Y.  C.  C.  P.  ;  1690. 

cooBtraction  Seo.  1858.  In  the  constraction  of  a  statute  or  instra- 
andinitra-  mcnt  the  offico  of  the  judge  is  simply  to  ascertain  and 
eni  ruie?°  declare  what  is  in  terms  or  in  substance  contained  therein, 
not  to  insert  what  has  been  omitted,  or  to  omit  what  has 
been  inserted ;  and  where  there  are  several  provisions  or 
particulars,  such  a  construction  is,  if  possible,  to  be 
adopted  as  will  give  effect  to  all. 

N.  Y.  c.  c.  p.  i  iwi. 

Theinten-  .Seo.  1859.  In  the  construction  of  a  statute,  the  jnten- 
S2«iftt^  ^^^^  ^^  ^^^  legislature,  and  in  the  construction  of  the  in- 
orp«rtiM.      strument,  the  intention  of  the  parties,  is  to  be  pursued  if 

possible;  and   when  a  general  and  particular  provision 

are.  inconsistent,  the  latter  is  paramount  to  the  former. 

So  a  particular  intent  will  control  a  general  one,  that  is 

inconsistent  with  it. 

,  N.  Y.  C.  C.  P.  }  1692. 

Thecircum-       {^bo.  1860.     For  the  propcr  construction  of  an  instra- 

stancM  to  bo  *^       ^ 

cooflidared.  mcut,  the  circumstanccs  under  which  it  was  made,  includ- 
ing the  situation  of  the  subject  of  the  instrument,  and  of 
the  parties  to  it,  may  also  be  shown,  so  that  the  judge  be 
placed  in  the  position  of  those  whose  language  he  is  to 
interpret. 

N.  Y.  C.  C.  P.  ;  1698. 

Tennitobe  Seo.  1861.  The  tcrms  of  a  writing  are  presumed  to 
uieir general  havc  bccu  used  in  their  primary  and  general  acceptation, 
but  evidence  is  nevertheless  admissible  that  they,  have  a 
local,  technical  or  otherwise  peculiar  signification,  and 
were  so  used  and  understood  in  the  particular  instance,  in 
which  case  the  agreement  must  be  construed  accordingly. 

N.  Y.  0.  C.  P.  }  1694. 

Written  Seo.  1862.     When  an    instrument  consists    partly  of 

wordfloon- 

troi  thoM       written  words  and  partly  of  a  printed  form,  and  the  two 

printed  in  a  .  .  .       «  ,        .       , 

blank  form,    are  inconsistent,  the  former  controls  the  latter. 

N.  Y.  C.  0.  P.  i  1696. 

Persona  Seo.  1863.     When  the  characters  in  which  an  instra- 

iMtf^to^  ment  is  written  are  difficult  to  be  deciphered,  or  the  lan- 
chonctera.     gQ&gG  of  the  instrument  is  not  understood  by  the  court, 


feiTcd. 
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tho  evidence  of  persons  skilled  in  deciphering  the  char- 
acters or  who  understand  the  language,  is  admissible  to 
declare  the  characters  or  tho  meaning  of  the  language. 

N.  T.  C.  C.  P.  i  16»(J. 

Sec.  1864.  When  the  terms  of  an  agreement  have  been  of  two  con- 
intended  in  a  different  sense  bv  the  different  parties  to  it,  wuchpra* 
that  sense  is  to  prevail  against  either  party  in  which  he 
supposed  the  other  understood  it,  and  when  different  con- 
structions of  a  provision  are  otherwise  equally  proper, 
that  is  to  be  taken  which  is  most  favorable  to  the  party 
in  whose  favor  the  provision  was  made. 

N.  T.  0.  C.  P.  i  1697. 

NoTB. — Say  the  New  Tork  eommiflaioneri :  "  The  first 
part  of  this  section  expresses  a  rale  of  ethics  which  should 
find  a  place  in  these  rules  of  construction.  '  When  the  terms 
of  promise  admit  of  more  senses  than  one,  the  promise  is  to 
be  performed  in  that  sense  in  which  the  promisor  appre- 
hended, at  the  time  that  the  promisee  received  it.'  It  is  not 
the  sense  in  which  the  promisor  actually  intended  it  that 
always  governs  the  interpretation  of  an  equivocal  promise, 
because  at  that  rate  you  might  excite  expectations  which 
you  never  meant,  nor  would  be  obliged  to  gratify.  Much 
less  is  it  in  the  sense  in  which  the  promisee  actually  received 
the  promise;  for,  according  to  that  rule,  you  might  be  drawn 
into  engagements  which  you  never  designed  to  make.  It 
must,  therefore,  be  the  souse  (for  there  is  no  other  remaining) 
in  which  the  promisor  believed  the  promisee  accepted  his 
promise.  This  will  not  differ  from  the  aetual  intention  of 
the  promisor,  when  the  promise  is  given  without  collusion  or 
reserve ;  but  we  put  the  rule  in  the  close  form,  to  exclude 
evasion  in  cases  in  which  the  popular  meaning  of  a  phrase 
and  the  strict  grammatical  construction  of  the  words  differ ; 
or,  in  geoeral,  wherever  the  ^omisor  attempts  to  make  hit 
escape  through  some  ambiguity  in  the  expressions  which  he 
used. 

"  Temurcs  promised  the  garrison  of  Sebastia  that  if  they 
would  surrender,  no  blood  thouid  6«  »hed.  The  garrison 
surrendered  and  Temures  buried  them  aU  alive.  Now, 
Temures  fulfilled  the  promise  in  one  sense,  and  in  the  same, 
tou,  in  which  he  intended  it  at  the  time,  but  not  in  the  sense 
in  which  tlie  garrison  of  Sebastia  actually  received  it»  nor  in 
the  sense  in  which  Temures  himself  knew  that  the  garrison 
received  it ;  which  last  sense,  according  to  our  rale,  was  the 
sense  in  which  he  was  in  conscience  bound  to  have  performed 
it.  *  *  *  *  From  the  principle  established 
in  the  last  chapter,  '  that  the  obligation  of  a  promisor  is  to 
be  measured  by  the  expectation  which  the  promisor  anyhow 
voluntarily  and  knowingly  excites,  results  a  rale  which  guv- 
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eras  the  constraotion  of  all  oontraots,  and  ia  capable,  firom 
^  its  simplicity,  of  being  applied  with  great  care  and  oertainty, 

rix :  tkat  whatever  it  expected  by  one  tide  and  known  to  be 
•0  expected  hy  the  other^  ie  to  he  deemed  a  part  or  condUion 
of  the  contract.**'    (Paley's  Moral  Phliosophj,  pp.  85,  97.) 

Awrttten         Seo.  1865.    A  written  notice,  as  well  as  every  other 

instmment  . 

coiutrnedas  Writing,  is  to  be  construed  according  to  the  ordinary  ac- 

understood  .  _  .  __,  .  i        i 

by  parties.  ceptatioH  of  its  terms.  Thus  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it  has 
been  protested  for  want  of  acceptance  or  payment,  must 
b6  held  to  import  that  the  same  has  been  duly  presented 
for  acceptance  or  payment  and  tbe  same  refused,  and 
that  the  holder  looks  for  payment  to  the  person  to  whom 
the  notice  is  given. 

N.  Y.  C.  0.  P.  J  X698. 

constmction  Seo.  1866.  When  a  statute  or  instrument  is  equally 
nator^right  susceptiblc  of  two  interpretations,  one  in  favor  of  natural 
^"^  ^  right  and  the  other  against  it,  the  former  is  to  be  adopted. 

N.  Y.  c.  c.  P. ;  lew. 


llaterial 
allegation 
only  to  be 
proTed. 


Brldence 
eonflned  to 
material 
allegation. 


AfflrmatiTe 
ouly  to  be 
proved. 


Seo.  1867.  None  but  a  material  allegation  need  be 
proved. 

Mr.  Y.  C.  C.  p.  2  1701. 

SsG.  1868.  Evidence  must  correspond  with  the  sub- 
stance of  the  material  allegations  and  be  relevant  to  the 
question  in  dispute.  Collateral  questions  must  therefor 
be  avoided.  It  is,  however,  within  the  discretion  of  the 
court  to  permit  inquiry  into  a  collateral  fact,  when  such 
fact  is  directly  contacted  with  the  question  in  dispute, 
and  is  essential  to  its  proper  determination,  or  when  it 
affects  the  credibility  of  a  witness. 

N.  Y.  C.  C.  P.  ;  1702. 

Sec.  1869.  Each  party  must  prove  his  own  affirmative 
allegations.  Evidence  need  not  be  given  in  support  of  a 
negative  allegation,  except  when  such  negative  allegation 
is  an  essential  part  of  the  statement  of  the  right  or  title 
on  which  the  cause  of  action  or  defence  is  founded,  nor 
even  in  such  case  when  the  allegation  is  a  denial  of  the 
existence  of  a  document,  the  custody  of  which  belongs  to 
the  opposite  party. 

N.  Y.  c.  c.  P.  1 1703. 
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Sec.  1870.     In   conformity  with  the  preceding  provi-  Facts  wwch 
sions,  evidence  may  be  given  upon  a  trial  of  the  following  prov«Mion 
facts : 

1.  The  preci  ^e  fact  in  dispute. 

2.  The  act,  declaration  or  omission  of  a  party,  as  evi- 
dence against  such  party. 

3.  An  act  or  declaration  of  another,  in  the  presence 
and  within  the  observation  of  a  party,  and  his  conduct  in 
relation  thereto. 

4.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  relationship,  birth,  mar- 
riage or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceased  person ;  the  act  or  declaration  of 
a  deceased  person  done  or  made  against  his  interest  in 
respect  to  his  real  property ;  and  also  in  criminal  actions, 
the  act  or  declaration  of  a  dying  person,  made  under  a 
sense  of  impending  death,  respecting  the  cause  of  his 
death. 

5.  After  proof  of  a  partnership  or  a  ency,  the  act  or 
declaration  of  a  partner  or  agent  of  the  party,  within  the 
scope  of  the  partnership  or  agency,  and  during  its  exist- 
ence. The  same  rule  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party. 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration 
of  a  conspirator  against  his  co-conspirator,  and  relating 
to  the  conspiracy. 

7.  The  act,  declaration  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty. 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
between  the  same  parties,  relating  to  the  same  matter. 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of 
science,  art  or  trade,  when  he  is  skilled  therein. 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate 
acquaintance  respecting  the  mental  sanity  of  a  person, 
the  reason  for  the  opinion  being  given. 

11.  Common  reputation  existing  previous  to  the  con- 
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fccto  wuch    ti'oversy,  respecting  facts  of  a  pnblic  or  general  interest 
proved  on      more  than  thirty  years  old,  and  in  cases- of  pedigree  and 
boundary. 

12.  Osage,  to  explain  the  trne  character  of  an  act,  con- 
tract or  instrument,  where  snch  true  character  is  not 
otherwise  plain  ;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation. 

13.  Monuments  and  inscriptions  in  pnblic  placeR,  as 
evidence  of  common  reputation;  and  entries  in  family 
bibles,  or  other  family  books  or  charts;  engravings  on 
rings,  family  portraits  and  the  like,  as  evidence  of  pedigree. 

14.  The  contents  of  a  writing,  when  oral  evidence 
thereof  is  admissible. 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferrible. 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

N.  Y.  C.  C.  P.  1 1704. 


TITLE   II. 

OF  THB  KINDS  AND  DEGREES  OF  EVIDENCE. 

Chapter     I.  Knowledge  of  the  court, 
II.    Witnesset* 

III.  Writings. 

IV.  Material  objects  presented  to  the  senses^  other  than 

writings, 
Y.  Indirect  evidence, 
VI.  Indispensable  evidence, 
VII.   Conclusive  and  unanswerable  evidence. 


CHAPTER  I. 

KNOWLEDGE   OF   THE   COURT. 

SBcnoR  1875.  Certain  facts  of  general  notorietj  aasnmed  to  be  trae.    8peo- 

iflcation  of  aach  facte. 


Certain  fhcta 


m»torilfty*  Seo.  1875.    Courts  take  judicial  notice  of  the  following 

"•""•3^ to      facts  • 
be  true.  iaci»D  . 
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1.  Tho  true   significatioD   of  all   English  words   and  speciflcauon 

I  3      A     11  f         1  •  of  snch  foots. 

pbrases,  and  of  all  legal  expressions. 

2.  Whatever  is  established  by  law. 

3.  Fablic  and  private  official  acts  of  the  legislative, 
executive  and  judicial  departments  of  this  state  and  of 
the  United  States. 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the 
United  States. 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in 
the  legislative,  executive  and  judicial  departments  of  this 
state  and  of  the  United  States. 

6.  The  existence,  title,  national  flag  and.  seal  of  every 
state  or  sovereign  recognized  by  the  executive  power  of 
the  United  States. 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public. 

8.  The  laws  of  nature,  the  measure  of  time,  and  tho 
geographical  divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference. 

N.  T.  c.  c.  P.  J  3706. 


CHAPTER  II. 

WITNESSES. 

SiOTiON  1S78.  Witnesses  defined. 

1879.  AU  persons  capable  of  perception  and  oommanioation  may 

be  witnesses. 

1880.  Persons  who  cannot  testify. 

1881.  Persons  in  certain  relations  to  parties  prohibited. 

1882.  When  pri7Ueged  persons  must  testify. 

1883.  Judge  or  a  jaror  may  be  witness. 

1884.  When  an  interpreter  to  bo  sworn. 

Sbo.  1878.    A  witness  is  a  person  whose  declaration  un-  witnesses 
der  oath  is  received  as  evidence  for  any  purpose,  whether  ^^^^^ 
such  declaration  be  made  on  oral  examination  or  by  depo- 
sition or  affidavit. 

N.Y.  C.  C.P.  2  1707. 

All  penoDB 

capable  of 

Seo.  1879.    (§  391.)  All    persons,   without    exception,  5ndS?a. 
otherwise  than  is  specified  in  the  next  two  sections,  who,  SlTiStaeSS 
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having  organs  of  sense,  can  perceive,  and,  perceiving,  can 
make  known  their  perceptions  to  others,  may  be  witnesses. 
Therefore,  neither  parties  nor  other  persons  who  have  an 
interest  in  the  event  of  an  action  or  proceeding  are  ex- 
cluded; nor  those  who  have  been  convicted  of  crime;  nor 
persons  on  account  of  their  opinions  on  matters  of  reli- 
gious belief;  although,  in  every  case,  the  credibility  of 
tne  witness  may  be  drawn  in  question,  as  provided  in  sec- 
tion eighteen  hundred  and  forty-seven. 

N.  Y.  c.  c.  P.  I  iro8. 


Poraonn 
who  caaoot 
testify. 


PeraoDS 
in  certnln 
relatioDB 
topajrtio* 
prohibited. 


Seo.  1880.  (§  394.)  The  following  persons  cannot  bo 
witnesses : 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination. 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respecting 
which  they  are  examined,  or  of  relating  them  truly. 

8.  Mongolians,  Chinese,  Indians  or  persons  having  one- 
half  or  more  of  Indian  blood,  in  an  action  or  proceeding 
wherein  a  white  person  is  a  party. 

Seo.  1881.  (§§  395,  396,  897,  898,  399.)  Ttere  are  par- 
ticular relations  in  which  it  is  the  policy  of  the  law  to 
encourage  confidence  and  to  preserve  it  inviolate;  there- 
fore, a  person  cannot  be  examined  as  a  witness  in  the 
following  cases : 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterwards,  be,  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one 
to  the  other  during  the  marriage;  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his 
client,  be  examined  as  to  any  communication  made  by 
the  client  to  him  or  his  advice  given  thereon  in  the  course 
of  professional  employment. 

8.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in 
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the  course  of  discipliDe  enjoined  by  the  charch  to  which 
be  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his^patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

5.  A  public  officer  cannot  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

N.  T.  C.  C.  P.  i  1710 ;  SUtutos  of  1865-8,  p.  46,  }  1. 

Seo.  1882.     If  a  person  offer  himself  as  a  witness,  that  whoLpriTi. 
is  to  be  deemed  a  consent  to  the  examination,  also,  of  a  muBtiwUQr! 
wife,  husband,  attorney,  clergyman,  physician  or  surgeon 
on  the  same  subject,  within  the  meaning  of  the  first  four 
subdivisions  of  the  last  section. 

N.  Y.  C.  C.  p.  §  1711. 

Seo.  1883.     (§400.)   The  judge  himself  or  any  juror  Judgoor» 
may  bo  called  as  a  witness  by  either  party;  but  in  such  wicnesa. 
case  it  is  in  the  discretion  of  the  court  or  judge  to  order 
the  trial  to  be  postponed  or  suspended,  and  to  take  place 
before  another  judge  or  jury. 

Sec.  1884.  (§401.)  When  a  witness  does  not  under-  when  an 
stand  and  speak  the  English  language,  an  interpreter  £i^im<xtu 
must  bo  sworn  to  interpret  for  him.  Any  person,  a  resi- 
dent of  the  proper  county,  may  be  summoned  by  any 
court  or  judge  to  appear  before  such  court  or  judge  to  act 
as  interpreter  in  any  action  or  proceeding.  The  summons 
must  be  served  and  returned  in  like  manner  as  a  subpoena. 
Any  person  so  summoned,  who  fails  to  attend  at  the  time 
and  place  named  in  the  summons,  is  guilty  of  a  contempt. 


CHAPTER  III. 

WRITINGS. 


Article  I.  Writinqs  ur  qikbral. 
II.  Public  writings. 

III.   PrIYATB  WRITINeB. 
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ARTIGLB  L 

WRITINGS  IN   GENERAL. 

Sbctioh  1S87.  WritiDgs,  pablio  and  priyato. 
1888.  Pablio  writings  defined. 
1880.  All  others  priyate. 


Writing*.  Sec.  1887.     Writings  are  of  two  kinds  : 

priTatd.  1.  Fabhc;  and, 

2.  Private. 

N.  Y.  C.  C.  P.  i  1712. 

Public  writ-       Seo.  1888.     Public  writings  are: 

ian  deilnod. 

1.  The  written  acts  or  records  of  the  acts  of  the  sover- 
eign authority,  of  official  bodies  and  tribunals,  and  of 
public  officers,  legislative,  judicial  and  executive,  whether 
of  this  state,  of  the  United  States,  of  a  sister  state  or  of 
a  foreign  country. 

2.  Public  records,  kept  in  this  state,  of  private  writings. 

N.  Y.  c.  C.  P.  i  ni3. 

An  others  Sbo.  1889.     All  Other  Writings  are  private.  i 

N.  Y.  C.  C.  P.  }  1714.  ! 


ARTICLE  II. 
PUBLIC  WRITINGS. 

Section  1892.  Byerj  citisen  entitled  to  inspect  and  copy  publio  writings. 

1893.  Pablio  officers  bound  to  giye  copies. 

1894.  Four  kinds  of  pablio  writings. 

1895.  Laws,  written  or  unwritten. 

1896.  Written  laws  defined. 

1897.  Constitution  and  statutes. 

1898.  Publio  and  private  statutes  defined. 

1899.  Unwritten  law  defined. 

1900.  Books  containing  laws  presumed  to  be  correct. 

1901.  Public  seal  authentieates  a  law  or  document 

1902.  Other  eyidence  of  laws  of  other  states. 

1903.  Recitals  in  statutes,  how  far  evidence. 

1904.  Judicial  record  defined. 

1905.  Record,  how  authenticated  as  eyidence. 

1906.  Record  of  a  foreign  country,  how  authenUoated. 

1907.  Oral  eyidence  of  a  foreign  record. 

1908.  Effect  of  a  judgment  upon  rights  in  yarious  cases. 

1909.  Effect  of  other  judicial  orders,  when  conclusive. 

1910.  Where  parties  are  to  be  deemed  the  same. 

1911.  What  deemed  adjudged  in  a  judgment. 
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Sbction  1912.  Where  suretiefl  boundi  principal  is  also. 

1913.  Rooord  of  another  state,  its  effect. 

1914.  Record  of  a  court  of  admiralty. 

1915.  Effect  of  a  foreign  judgment. 

1916.  Mariner  of  impeaching  a  record. 

1917.  The  jurisdiction  neeessarj  in  a  judgment. 

1918.  Manner  of  proving  other  official  documents. 

1919.  Public  record  of  private  writing  evidence. 

1920.  Enries  in  official  books  primary  evidence. 

1921.  Justice's  judgment  in  other  states,  how  proved. 

1922.  Same.         , 

1923.  Contents  of  other  official  certificates. 

1924.  Provisions  in  relation  to  states  apply  to  territories. 

Sec.  1892.    Every  citizen  has  a  right  to  inspect  and  ErervcitixeB 
take  a  copy  of  any  public  writing  of  this  state,  except  as  inspect  and 
otherwise  expressly  provided  by  statute.  writing.  ^ 

N.  Y.  C.  C.  P.  i  1715. 

Sbg.  1893.    Every  public  officer  having  the  custody  of  PuWicoffl- 

•^    ^  °  •'  cers  bound 

a  public  writing,  which  a  citizen  has  a  right  to  inspect,  togivccopfee 
is  bound  to  give  him,  on  demand,  a  certified  copy  of  it, 
on  payment  of  the  legal  fees  therefor,  and  such  copy  is 
primary  as  evidence  of  the  original  writing. 

N.  Y.  C.  C.  P.  i  1716. 

Sec.  1894.    Public  writings  are  divided  into  four  classes :  Four  unds 

1.  Laws.  mffiSr. 

2.  Judicial  records. 

3.  Other  official  documents. 

4.  Public  records,  kept  in  this  state,  of  private  writings. 

N.  Y.  c.  c.  P.  i  1717. 

Seo    1895.     Laws,  whether  organic  or  ordinary,  are  tawa,  writ- 
cither  written  or  unwritten.  iJSttciS'*' 

N.  Y.  C.  C.  P.  g  1718. 

See.  1896.    A  written  law  is  that  which  is  f  romulgated  written  law 
in  writing,  and  of  which  a  record  is  in  existence. 

N.  Y.  C.  C.  P.  i  1719. 

Sec.  1897.    The  organic  law  is  the  constitution  of  gov-  Oc»n»titation 
ernraent,  and  is  altogether  written.     Other  written  laws 
are  denominated  statutes.    The  written  law  of  this  state 
is  therefore  contained  in  its  constitution  and  statutes,  and 
in  the  constitution  and  statutes  of  the  United  States. 

N.  Y.  C.  C.  P.  i  1720. 

60 
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Sec.  1898.  Statutes  are  public  or  private.  A  private 
statute  is  one  which  coucerns  only  certain  designated 
individuals,  and  affects  only  their  private  rights.  All 
other  statutes  are  public,  in  which  are  included  statutes 
creating  or  affecting  corporations. 

N.  Y.  C.  C.  P.  ;  1721. 


Unwritten  Sec.  1899.  Uu Written  law  is  the  law  not  promulgated 
and  recorded,  as  mentioned  in  sectii^n  eighteen  hundred 
and  ninety-six,  but  which  is,  nevertheless,  observed  and 
administered  in  the  courts  of  the  country.  It  has  no 
certain  repository,  but  is  collected  from  the  reports  of 
the  decisions  of  the  courts  and  the  treatises  of  learned 


men. 


N.  Y.  C.  C.  p.  i  1722. 


Booksoon.  Sec.  1900.  (§  453.)  Books  printed  or  published  under 
presumed  to  the  authority  of  a  sister  state  or  foreign  country,  and 
purporting  to  contain  the  statutes,  code  or  other  written 
law  of  such  state  or  country,  or  proved  to  be  commonly 
admitted  in  the  tribunals  of  such  state  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
state  as  evidence  of  such  law. 


Public  seal         Seo.  1901.    The  public  seal  of  the  state  or  country, 

cates^aiaw     affixed  to  a  copy  of  the  written  law  or  other  public  writ- 

ocumen .   .^^^  .^  ^^^^  admissible  as  evidence  of  such  law  or  writing. 

N.  Y.  C.  C.  p.  ;  1724. 


Other  evi- 
dence of  laws 
of  other 
states. 


Seo.  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law  of 
a  sister  state  or  foreign  country,  as  are  also  printed  and 
published  books  of  reports  of  decisions  of  the  courts  of 
such  state  or  country,  or  proved  to  be  commonly  admitted 
in  such  courts. 

N.  Y.  C.  C.  p.  i  1726. 


Recitals  in         Seo.  1903.    The  rccitals  in  a  public  statute  are  concla- 

ftr*eTSenc^   Bivc   evideucc  of  the   facts  recited,  for  the  purpose  of 

carrying  it  into  effect,  but  no  further.     The  recitals  in  a 

private  statute  are  conclusive  evidence  between  parties 

who  claim  under  its  provisions,  but  no  further. 

N.  Y.  C.  C.  P.  ;  1726. 
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8eo.  1904.    A  judicial  record  is  the  record  or  oflScial  Judicial 

rocord 

entry  of  the  proceedings  in  a  court  of  justice,  or  of  the  defined. 

ofiScial  act  of  a  judicial  officer,  in  an  action  or  special 

proceeding. 

N.  Y.  c.  c.  P.  i  172^ 

Seo.  1905.  (§§449,450.)  A  judicial  record  of  this  state,  Record,  how 
or  of  the  United  States,  may  be  proved  by  the  production  of  Sia/e^' 
the  original,  or  by  a  copy  thereof  certified  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of 
a  sister  state  may  be  proved  by  the  attestation  of  the  clerk 
and  the  seal  of  the  court  annexed,  if  there  be  a  clerk  and 
seal,  together  with  a  certi6cate  of  the  chief  judge  or  pre- 
siding magistrate,  that  the  attestation  is  in  due  form. 

Seo.  1906.  (§  451.)  A  judicial  record  of  a  foreign  country  Record  of 
may  be  proved  by  the  attestation  of  the  clerk,  with  the  seal  country, 
of  the  court  annexed,  if  there  be  a  clerk  and  seal,  or  of  ucated 
the  legal  keeper  of  the  record,  with  the  seal  of  his  office 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of 
the  chief  judge  or  presiding  magistrate  that  the  person 
making  the  attestation  is  the  clerk  of  the  court  or  the 
legal  keeper  of  the  record,  and  in  either  case,  that  the 
signature  of  such  person  is  genuine;  and,  also,  together 
with  the  certificate  of  the  secretary  of  state,  or  other 
officer  of  the  government  under  whose  authority  the 
record  is  kept,  having  the  custody  of  the  great  or  princi- 
pal seal  of  such  government,  to  the  effect  that  the  court 
or  officer  whose  judicial  act  is  certified  had  jurisdiction  to 
perform  such  act,  specifying,  generally,  the  nature  of  the 
jurisdiction,  and  verifying  the  signature  of  the  clerk  or 
other  legal  keeper  of  the  record,  and  also  verifying  the 
signature  of  the  chief  judge  or  presiding  magistrate. 

Sec.  1907.    (§  452.)  A  copy  of  the  judicial  record  of  a  oraieyi- 

\^  y  i^'f  ^  denceofa 

foreign  country  is  also  admissible  in  evidence,  upon  proof —  foreign 

1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript  of 
the  whole  of  it. 

2.  That  such  original  was  in  the  custody  of  the  clerk 
of  the  court  or  other  legal  keeper  of  the  same ;  and, 

8.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record 
remains,  if  it  be  the  record  of  a  court;  or  if  there  be  no 
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Effect  of  a 
JndgmoDt 
upon  rights 
In  vmricus 
cases. 


BlToctof 
otherjadidal 
orders,  when 
coDclusive. 


Where  pa^- 
ties  are  to  be 
deemed  the 
same. 


What 
deemed 
adjudged  in 
a  Judgment. 


8acb  seal,  or  if  it  be  not  a  record  of  a  court,  by  the  sig- 
nature of  the  legal  keeper  of  the  original. 

Sec.  1908.  The  effect  of  a  judgment  or  final  order  in 
an  action  or  special  proceeding  before  a  court  or  judge  of 
this  state,  or  of  the  United  States,  having  jurisdiction  to 
pronounce  the  judgment  or  order,  is  as  follows  : 

1.  In  case  of  a  judgment  or  order  against  a  specific 
thing,  or  in  respect  to  the  probate  of  a  will,  or  the  admin- 
istration of  the  estate  of  a  decedent,  or  in  respect  to  the 
personal,  political  or  legal  condition  or  relation  of  a  par- 
ticular person,  the  judgment  or  order  is  conclusive  upon 
the  title  to  the  thing,  the  will  or  administration,  or  the 
condition  or  relation  of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect 
to  the  matter  directly  adjudged,  conclusive  between  the 
parlies  and  their  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action  or  special  proceeding, 
litigating  for  the  same  thing  under  the  same  title >and  in 
the  same  capacity. 

N.  Y.  c.  c.  P.  2  1731. 

KoTB.— See  leotions  1013,  lOU  and  1915. 

Sec.  1909.  Other  judicial  orders  of  a  court  or  judge  of 
this  state,  or  of  the  United  States,  create  a  disputable 
presumption,  according  to  the  matter  directly  determined, 
between  the  same  parties  and  their  representatives  and 
successors  in  interest  by  title  subsequent  to  the  commence- 
ment of  the  action  or  special  proceeding,  litigating  for  the 
same  thing  under  the  same  title  and  in  the  same  capacity. 

N.  Y.  C.  C.  P.  i  1732. 

Sec  1910.  The  parties  are  deemed  to  be  the  same 
when  those  between  whom  the  evidence  is  offered  were 
on  opposite  sides  in  the  former  case,  and  a  judgment  or 
other  determination  could  in  that  case  have  been  made 
between  them  alone,  though  other  parties  were  joined 
with  both  or  either. 

N.  Y.  c.  c.  P.  i  1733. 

Seo.  1911.  That  only  is  deemed  to  have  been  adjudged 
in  a  former  judgment  which  appears  upon  its  face  to  have 
been  so  adjudged,  or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto. 

N.  Y.  C.  C.  P.  i  1784. 
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Sbo.  1912.    Whenever,  parsuaDt  to  the  last  four  sec-  where  mre- 

,,-,  lit  1      ties  bound, 

tions,  a  party  is  bound  by  a  record,  and  such  party  stands  principal  10 
in  the  relation  of  a  surety  for  another,  the  latter  is  also 
bound  from  the  time  that  he  has  notice  of  the  action  or 
proceeding,  and  an  opportunity  at  the  surety's  request  to 
join  in  the  defence. 

N.  Y.  C.  a  P.  i  1735. 

Sec.  1913.    The  effect  of  a  judicial  record  of  a  sister  Reoordofan- 

state  is  the  same  in  this  state  as  in  the  state  where  it  was  ita^wr.^* 

made,  except  that  it  can  only  be  enforced  here  by  an 

action  or  special  proceeding,  and  except,  also,  that  the 

authority  of  a  guardian  or  committee,  or  of  an  executor 

or  administrator,  does  not  extend  beyond  the  jurisdiction 

of  the  government  under  which  he  was  invested  with  his 

authority. 

N.  Y.  0.  C.  P.  ;  1786. 

Seo.  1914.     The  effect  of  the  judicial  record  of  a  court  Record  ofa 
of  admiralty  of  a  foreign  country  is  the  same  as  if  it  were  SmfrSty. 
the  record  of  a  court  of  admiralty  of  the  United  States. 

N.  Y.  c.  0.  P.  i  i7sr. 

Sec.  1915.  The  effect  of  the  judgment  of  any  other  tri-  Effect  of  a 
bunal  of  a  foreign  country  havingjurisdiction  to  pronounce  judgSTeut. 
the  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing. 

2.  In  caseof  a  judgment  against  a  person,  the  judgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interest  by  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdiction, 
want  of  notice  to  the  party,  collusion,  fraud  or  clear  mis- 
take of  law  or  fact. 

N.  Y.  C.  C.  P.  i  1738. 

Seo.  1916.     Any  judicial  record  maybe  impeached  by  Manner  of 
evidence  of  a  want  of  jurisdiction  in  the  court  or  judicial  a're^d."' 
officer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

N.  Y.  C.  C.  P.  i  173». 

Sec.  1917.    Thejurisdiction  sufficient  to  sustain  a  record  SllSmwS*' 
is  jurisdiction  over  the  cause,  over  the  parties  and  over  judgment. 
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tbe  thing,  when  a  specific  thing  is  the  subject  of  the  jadg- 

ment. 

N.  Y.  c.  c.  p.  i  1740. 


p^?ni^'         Sec.  1918.    Other  official  documents  may  be  proved,  as 

other  oAcia 
docnmenta. 


proYing 

other  offlcial    foUoWB  : 


1.  Acts  of  the  executive  of  this  state,  by  the  records  of 
the  state  department  of  the  state,  and  of  the  United  States, 
by  the  records  of  the  state  department  of  the  United 
States,  certified  by  the  heads  of  those  departments  respec- 
tively. They  may  also  be  proved  by  public  documents 
printed  by  order  of  the  legislature  or  congress,  or  either 
house  thereof. 

2.  The  proceedings  of  the  legislature  of  thip  state  or  of 
congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolutions, 
or  by  copies  certified  by  the  clerk  or  printed  by  their  order. 

8.  The  acts  of  the  executive  or  the  proceedings  of  the 
legislature  of  a  sister  state,  in  the  same  manner. 

4.  The  acts  of  the  executive  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published  by 
their  authority,  or  commonly  received  in  that  country  as 
such,  or  by  a  copy  certified  under  the  seal  of  the  country 
oV  sovereign,  or  by  a  recognition  thereof  in  some  public 
act  of  the  executive  of  the  United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a 
board  or  department  thereof,  by  a  copy,  certified  by  tbe 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof, 
together  with  the  certificate  of  the  secretary  of  state, 
judge  of  the  supreme,  superior  or  county  court,  or  mayor 
of  a  city  of  such  state,  that  the  copy  is  duly  certified  by 
the  officer  having  the  legal  custody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal,  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting  doc- 
ument of  such  country,  and  that  the  copy  is  duly  certified, 
by  the  officer  having  the  legal  custody  of  the  original. 

N.  Y.  C.  C.  P.  i  1741. 
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Sbo.  1919.    A  public  record  of  a  private  writing  may  puwic  rec- 
be  proved  by  the  original  record,  or  by  a  copy  thereof  ivriting 
certified  by  the  legal  keeper  of  the  record. 

N.  Y.  C.  C.  P.  }  1742 ;  Statutes  of  1857,  p.  817. 

Sbc.  1920.     Entries  in  public  or  other  official  books  or  Entries  in 
records,  made  in  the  performance  of  his  duty  by  a  public  primary 
officer  of  this  state,  or  by  another  person  in  the  perform-         °**' 
ance  of  a  duty  specially  enjoined   by  law,  are  primary 
evidence  of  the  facts  stated  therein. 

N.  Y.  C.  C.  p.  i  1743. 

Sec.  1921.     A  transcript  from  the  record  or  docket  of  a  Justice's 

,         ,  n  ,  i-         •     1  judgment  in 

justice  of  the  peace  of  a  sister  state,  or  a  judgment  ren-  other  states, 
dered  by  him,  of  the  proceedings  in  the  action  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

N.  Y.  C.  C.  p.  i  1744. 

Sec.  1922.  1(§  450.)  There  must  be  attached  to  the  some, 
transcript  a  certificate  of  the  justice  that  the  transcript  is 
in  all  respects  correct,  and  that  he  had  jurisdiction  of  the 
action,  and  also  a  further  certificate  of  the  clerk  or  pro- 
thonotary  of  the  county  in  which  the  justice  resided  at 
the  time  of  rendering  the  judgment,  under  the  seal  of  the 
county,  or  the  seal  of  the  court  of  common  pleas  or 
county  court  thereof,  certifying  that  the  person  subscrib- 
ing the  transcript  was,  at  the  date  of  the  judgment,  a 
justice  of  the  peace  in  the  county,  and  that  the  signature 
is  genuine.  Such  judgment,  proceedings  and  jurisdiction 
may  also  be  proved  by  the  justice  himself,  on  the  produc- 
tion of  bis  docket  or  by  a  copy  of  the  judgment,  and  his 
oral  examination  as  a  witness. 

N.  Y.  C.  C.  p.  i  1746. 

Seo.  1923.  Whenever  a  copy  of  a  writing  is  certified  Contents  of 
for  the  purpose  of  evidence,  the  certificate  must  state  certificates. 
that  the  copy  has  been  compared  by  the  certifying  officer 
with  the  original,  and  is  a  correct  transcript  therefrom 
and  of  the  whole  of  such  original  or  of  a  specified  part 
thereof.  The  official  seal,  if  there  be  any,  of  the  certify- 
ing officer,  must  also  be  affixed  to  the  certificate,  except 
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when  the  certificate  of  a  clerk  of  a  coart  is  ased  in  the 
same  court  or  before  an  officer  thereof. 

N.  Y.  C.  C.  P.  ;  174«. 

ProTiBiom  in       Seo.  1924.    The  provisions  of  the  preceding  sections  of 
Biates  apply    this  articlc  applicable  to  the  public  writings  of  a  sister 

state  are  equally  applicable  to  the  public  writings  of  a 

territory  of  the  United  iStates. 

N.  Y.  C.  C.  P.  i  1747. 


ARTICLE  III. 
PRIVATE  WRITINGS. 

SscTioir  1929.  Privato  writings  elaisified. 

1930.  Seal  defined. 

1931.  Manner  of  making  it. 
1933.  Effect  of  a  seal. 

1933.  Exeoation  of  an  instrument  defined. 

1934.  Compromise  of  a  debt  without  seal  good. 

1935.  Sabsoribing  witness  defined. 

1936.  Books,  mapsi  etc.,  how  far  eyidenoe. 

1937.  Original  writing  to  be  produced  or  accounted  for. 

1938.  When  in  possession  of  adrerse  partj,  notiee  to  be  giren. 

1939.  Writings  called  for  and  inspected  maj  be  withheld. 

1 940.  Where  there  is  a  subscribing  witness,  the  proof. 

1941.  Other  witnesses  may  also  testify. 

1 942.  When  eyidence  of  execution  not  neoessarj. 

1943.  Evidence  of  handwriting. 

1944.  Allowed  by  comparison. 

1945.  Same. 

194fi.  Entries  of  decedents  eridanee  in  specified  cases. 

1947.  Copies  of  entries  also  allowed. 

1948.  Prirate  writings  acknowledged  and  certified. 

1949.  County  clerks  to  keep  private  papers  deposited. 

1950.  Public  records  not  to  be  carried  about. 

Prirate  Seo.  1929.    PHvatc  writings  are  either — 

d^ifi%.  1.  Sealed;  or, 

2.  Unsealed. 

N.  Y.  c.  c.  P.  i  1748. 

Seal  defined  Seo.  1930.  A  Seal  is  a  particular  sign,  made  to  attest, 
in  the  most  formal  manner,  the  execution  of  an  instra- 
ment. 

N.  Y.  C.  C.  P.  i  1749. 

Manner  or         Seo.  1981.     A  public  Seal  in  this  state  is  a  stamp  orim- 
"'"°«"-     pression  made  upon  wax,  wafer,  paper,  or  any  other  sub- 
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stance  upon  which  a  visible  and  permanent  impression 
can  be  made.  A  private  seal  may  be  in  the  same  manner, 
or  it  may  be  made  without  an  impression,  by  a  wafer  or 
wax  attached  to  the  instrument,  or  by  a  paper  attached 
to  it/  by  an  adhesive  substance.  A  scroll  or  other  sign 
made  in  a  sister  state  or  foreign  country,  and  there  recog- 
nized as  a  seal,  must  be  so  regarded  in  this  state,  except 
for  a  transfer  of  real  property  in  this  state. 

N.  Y.  c.  c.  P.  i  1750. 

S£C.  1932.  The  seal  affixed  to  a  writing  is  presump-  sffectof  a 
tive  evidence  of  a  consideration.  In  other  respects  there 
is  no  difference  between  sealed  and  unsealed  writings. 
A  writing  under  seal  may  therefore  be  changed  or  alto- 
gether discharged  by  a  writing  not  under  seal,  or  by  an 
oral  agreement  otherwise  valid. 

N.  Y.  C.  C.  P.  i  1751. 

Seo.  1933.     The  execution  of  an  instrument  is  the  sub-  sxecatiomof 
scribing  and  delivering  it,  with  or  without  affixing  a  seal.   meiSdeflnod 

N.  Y.  C.  0.  P.  i  1752. 

Seo.  1934.  An  agreement  in  writing  without  a  seal,  for  oompromiM 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory  widioatsMi 
as  if  a  seal  were  affixed.  ' 

N.  Y.  C.  C.  P.  ;  1763. 

Seo.  1935.    A  subscribing  witness  is  one  who  sees  a  sabecTibing 
writing  executed  or  hears  it  acknowledged,  and  at  the  JeflnS. 
request  of  the  party  thereupon  signs  his  name  as  a  wit- 
ness. 

N.  Y.  C.  C*  P.  i  1755. 

Seo.  1936.    Historical  works,  books  of  science  or  art,  Books,  map*, 
and  published  maps  or  charts,  when  made  by  persons  eyideno^ 
indifferent  between  the  parties,  are  primary  evidence  of 
facts  of  general  notoriety  and  interest. 

N.  Y.  c.  c.  P.  i  J75«. 

Seo.  1937.     The  original  writing  must  be  produced  and  original 
proved,  except  as  provided  in  sections  eighteen  hundred  produced  or 
and  fifly-five  and  nineteen  hundred  and  nineteen.     If  it  for. 
has  been  lost,  proof  of  the  loss  must  first  be  made  before 
evidence  can  be  given  of  its  contents.     Upon  such  proof 
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being  made,  together  with  proof  of  the  due  ezeeation  of  tho 
writing,  its  contents  may  be  proved  by  a  copy,  or  by  a 
recital  of  its  contents  in  some  authentic  document,  or  by 
the  recollection  of  a  witness,  as  provided  in  section  eigh- 
teen hundred  and  fifty-five. 

N.  Y.  C.  C.  P.  2  1757. 

Sec.  1938.  If  the  writing  be  in  the  custody  of  the  ad- 
verse party,  he  must  first  have  reasonable  notice  to  pro- 
duce it.  If  he  then  fail  to  do  so,  the  contents  of  the 
writing  may  be  proved  as  in  vase  of  its  loss.  But  the 
notice  to  produce  it  is  not  necessary  where  the  writing 
is  itself  a  notice,  or  where  it  has  been  wrongfully  obtainoc} 
or  withheld  by  tho  adverse  party. 

N.  Y.  C.  C.  P.  i  1768. 

Sbo,  1939.  Though  a  writing  called  for  by  one  party 
is  produced  by  tho  other,  and  is  thereupon  inspected  by 
the  party  calling  for  it,  ho  is  not  obliged  to  produce  it  as 
evidence  in  the  case. 

N.  Y.  C.  C.  P.  i  1759. 

Sec.  1940.  If  there  be  a  subscribing  witness  to  a  writ- 
ing produced  in  evidence,  its  execution  must  be  proved 
by  him,  if  he  can  be  produced  and  can  testify.  If  there  be  * 
more  than  one  subscribing  witness,  the  evidence  of  one 
is  sufScient.  If  all  tho  subscribing  witnesses  be  dead  o^ 
out  of  the  jurisdiction,  or  incapable  of  attending  or  testi- 
fying, or  cannot  be  found,  the  handwriting  of  one  of  them 
and  that  of  the  party  must  be  proved. 

N.  Y.  c.  c.  P.  1 17«0. 

Seo.  1941.  If  the  subscribing  witness  denies  or  does  not 
recollect  the  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence. 

N.  Y.  C.  C.  P.  ;  1761. 

Seo.  1942.  Where,  however,  evidence  is  given  that 
the  party  against  whom  the  writing  is  offered  has  at  any 
time  admitted  its  execution,  no  other  evidence  of  the  exe- 
cution need  be  given,  when  the  instrument  is  one  men- 
tioned in  section  nineteen  hundred  and  forty^five,  or  one 
produced  from  the  custody  of  the  adverse  party^  and  has 
been  acted  upon  by  him  as  genuine. 

N.  Y.  C.  C.  P.  ;  1762. 
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Sbc.  1943.    The  handwriting  of  a  person  may  be  shown  ErtdoDMor 
by  any  one  who  believes  it  to  be  his,  and  who  has  seen 
him  write,  or  has  seen  writings  purporting  to  be  his,  upon 
which  he  has  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

N.  Y.  C.  0.  P.  J  17fi3. 

Sec.  1944.    Evidence  respecting  the  handwriting  may  Allowed  bj 
also  be  given  by  a  comparison,  made  by  the  witness  or  **™ 
the  jury,  with  writings  admitted  or  treated  as  genuine  by 
the  party  against  whom  the  evidence  is  offered. 

N.Y.  c.  c.  P.  J17M. 

Seo.  1945.     Where  a  writing  is  more  than  thirty  years  8ua«. 
old,  the  comparisons  may  be  made  with  writings  purport- 
ing to  be  genuind,  and  generally  respected  and  acted 
upon  as  such,  by  persons  having  an  interest  in  knowing 

the  fact. 

N.  Y.  c.  c.  P.  i  17fi6.    ' 

Sec  1946.    The  entries  and  other  writings  of  a  dece-  Entries  of 
dent,  made  at  or  near  the  time  of  the  transaction,  and  in  oTideneein 
a  position  to  know  the  facts  stated  therein,  may  be  read  »m. 
as  primary  evidence  of  the  facts  stated  therein,  in  the 
following  cases : 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it. 

2.  When  it  was  made  in  a  professional  capacity  and  in 
the  ordinary  course  of  professional  conduct. 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law. 

N.  Y.  c.  c.  p.  i  176fi. 

Seo.  1947.     When  an  entry  is  repeated  in  the  regular  copieaof 
course  of  business,  one  being  copied  from  another  at  or  Slowed, 
near  the  time  of  the  transaction,  all  the  entries  are  equally 
regarded  as  originals. 

N.  Y.  C.  .0.  P.  i  17 W. 

Seo.  1948.    Every  private  writing,  except   last  wills  Prfi^te 
and  testaments,  may  be  acknowledged  or  proved  and  cer-  knowiedsed 
tified  in  the  manner  provided  for  the  acknowledgment  or 
proof  of  conveyances  of  real  property,  and  the  certificate 
of  such  acknowledgment  or  proof  is  primary  evidence  of 
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the  execQtion  of  the  writing,  Id  the  same  manner  as  if  it 
were  a  conveyance  of  real  property. 

N.  Y.  C.  C.  P.  J  17fi8. 

SSks^to  ^^^"  ^^^^-     Every  county  recorder  must  receive  and 

k<M>p  priTate  file  in  his  oflScc  auv  private  writing  delivered  to   him  for 

papers  "^    *  ° 

depotited.  that  purpose,  and  give  a  written  receipt  therefor.  Such 
writing  must  be  properly  indorsed  so  as  to  indicate  its 
general  nature,  the  names  of  the  parties  thereto,  and  the 
time  of  filing,  and  must  be  deposited  and  kept  in  such 
oflSce  separate  from  other  papers.  It  is  then  subject  to 
the  examination  of  any  person,  but  cannot  be  withdrawn, 
except  temporarily,  upon  the  written  order  of  the  deposi- 
tor or  his  legal  representatives,  or  on  the  order  of  a  court 
of  record,  for   the  purpose  of  being  read   in  evidence 

therein. 

y.  Y.  0.  C.  P.  ;  1769. 

Pnbuo  Sec.  1950.     The  record  of  a  conveyance  of  real  prop- 

Tocords  not  •'  r       r 

tob© carried  erty,  Or  Other  record,  a  transcript  of  which  is  admissible 
in  evidence,  must  not  be  removed  from  the  office  where  it 
is  kept,  except  upon  the  order  of  a  court,  or  when  tem- 
porarily removed  by  the  clerk  having  it  in  custody  to  the 
court  of  which  he  is  clerk,  or  to  courts  held  in  the  city 
or  village  where  his  office  is  situated. 

N.  Y.  C.  0.  P.  ^  1772. 


CHAPTER  IV. 


MATERIAL   OBJECTS  PRESENTED   TO  THE  SENSES,  OTHER  THAN 

WRITINGS. 

Section  1954.  Material  objects. 

Material  Seo.  1954.      Wlicucver  an   object,   cognizable  by   the 

oi^ects.  senses,  has  such  a  relation  to  the  fact  in  dispute  as  to 
afford  reasonable  grounds  of  belief  respecting  it,  or  to 
make  an  item  in  the  sum  of  the  evidence,  such  object 
may  be  exhibited  to  the  jury,  or  its  existence,  situation 
and  character  may  be  proved  by  witnesses.  The  admis- 
sion of  such  evidence  must  be  regulated  by  the  sound  dis- 
cretion of  the  court. 

N.  Y.  C.  C.  P.  ;  1773. 
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CHAPTER  V. 

INDIRECT    evidence;   INFERENCES   AND   PRESUMPTIONS. 

Bbctiojv  1057.  Indirect  eyidence  classified. 
195S.  Inference  defined. 

1959.  Presumption  defined. 

1960.  When  an  inference  arises. 

1961.  Presnmptions  may  be  controverted,  when. 

1962.  Specification  of  conclasive  presumptions. 

1963.  All  other  presumptions  may  be  oontroyerted. 

Sec.  1957.    Indirect  evidence  is  of  two  kinds  :  indirect 

-      T    r  J  erldence 

1.  Inferences;  and,  classified. 

2.  Fresamptions. 

^         N.  Y.  C.  C.  P.  ;  1774. 

Sec.  1958     An  inference  is  a  deduction  which  the  rea-  inference 
son  of  the  jury  makes  from  the  facts  proved,  without  an 
express  direction  of  law  to  that  effect. 

N.  Y.  C.  C.  P.  i  1775. 

Sec.  1959.     A  presumption  is  a  deduction  which  the  Preramption 
law  expressly  directs  to  be  made  from  particular  facts. 

N.  y.  C.  0.  p.  {  1776. 

Sec.  1960.    An  inference  must  be  founded —  when  an 

1.  On  a  fact  legally  proved ;  and,  iJfSiJ"'* 

2.  On  such  a  deduction  from  that  fact  as  is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  business  or  the 
course  of  nature. 

N.  Y.  0.  C.  p.  i  1777. 

Sec  1961.     A  presumption  (unless  declared  by  law  to  Praump- 

be  conclusive)  may  be  controverted  by  other  evidence,  TOn?n™«t-* 

direct  or  indirect;  but  unless  so  controverted  the  jury  •*^'^^®"- 
are  bound  to  find  according  to  the  presumption. 

N.  Y.  C.  C.  p.  ^  1778. 

Sec.  1962.    The  following  presumptions,  and  no  others,   specification 

.      /  ^  *  r  »  >    ofconclnsire 

are  deemed  conclusive  :  premunp- 

tions. 

1.  A  malicious  and  guilty  intent,  from  the  deliberate 
commission  of  an  nnlawful  act,  for  the  purpose  of  injuring 
another. 
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2.  The  truth  of  the  facts  recited,  from  the  recital  in  a 
written  instrument  between  the  parties  thereto,  or  their 
successors  in  interest  by  a  subsequent  title ;  but  this  rale 
does  not  apply  to  the  recital  of  a  consideration. 

3.  Whenever  a  party  has,  by  his  own  declaration,  act 
or  omission,  intentionally  and  deliberately  led  another  to 
believe  a  particular  thing  true,  and  to  act  upon  such 
belief,  he  cannot,  in  any  litigation  arising  out  of  such 
declaration,  act  or  omission,  be  permitted  to  falsify  it. 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his 
landlord  at  the  tirat^  of  the  commencement  of  tie  relation. 

5.  The  issue  of  a  wife  cohabiting  with  her  husband, 
who  is  not  impotent,  is  indisputably  presumed  to  be  legit- 
imate. , 

6.  The  judgment  or  order  of  a  court,  when  declared  by 
this  code  to  be  conclusive;  but  such  judgment  or  order 
must  be  alleged  in  the  pleadings  if  there  be  an  opportu- 
nity to  do  so ;  if  there  be  no  such  opportunity,  the  judg- 
ment or  order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  ex- 
pressly made  conclusive. 

N.  T.  C.  C.  P.  \  1779. 

Au other  Seo.  1963.     All  Other  presumptions  are  satisfactory,  if 

tionj»mayb«  Uncontradicted.  They  are  denominated  disputable  pre- 
sumptions, and  may  be  controverted  by  other  evidence. 
The  following  are  of  that  kind  : 

1.  That  a  person  is  innocent  of  crime  or  wrong. 

2.  That  an  unlawful  act  was  done  with  an  unlawful 
intent. 

3.  That  a  person  intends  the  ordinary  consequence  of 
his  voluntary  act. 

4.  That  a  person  takes  ordinary  care  of  his  own  con- 
cerns. 

5.  That  evidence  wilfully  suppressed  would  be  adverse 
if  produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior 
being  produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged 
to  the  latter. 
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9.  That  an  abliffation  delivered  up  to  the  debtor  has  au  other 

.  m  prosiimp- 

been  paidr  tlonsmaybe 

,       controverted 

10.  That  former  rent  or  instalmenlB  have  been  paid 
when  a  receipt  for  later  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
him. 

13.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  bis  ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it. 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  jadge,  acting  as  such,  whether  in 
this  state  or  any  other  state  or  country,  was  acting  in  the 
lawful  exorcise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the 
parties. 

18.  That  all  matters  within  an  issue  were  laid  before 
the  jurj^  and  passed  upon  by  them;  and  in  like  manner, 
that  all  matters  within  a  submission  to  arbitration  were 
laid  before  the  arbitrators  and  passed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  regular. 

20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was  given 
or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill. 

23.  That  a  writing  Is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

26.  Identity  of  person  from  identity  of  name. 

26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  acrcording  to  the  ordi- 
nary course  of  nature  and  the  ordinary  habits  of  life. 
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Au  other  29.  That  persons  acting  as  copartners  have  entered  into 

tionsmaybe  a  contract  of  Copartnership.  * 

~°    ^*  30.  That  a  man  and  woman  deporting  themselves  as 

husband  and  wife  have  entered  into  a  lawful  contract  of 

marriage. 
81.  That  a  child  born  in  lawful  wedlock,  there  being  no 

divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so  printed 
or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
state  or  country  where  the  book  is  published,  contains  cor- 
rect reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was 
to  convey  real  property  to  a  particular  person,  has  actu- 
ally conveyed  to  him,  when  such  presumption  is  neces- 
sary to  perfect  the  title  of  such  person  or  his  successor  in 
interest. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it,  to  the  public 
for  that  purpose. 

39.  When  two  persons  perish  in  the  same  calamity, 
such  as  a  wreck,  a  battle  or  a  conflagration,  and  it  is  not 
shown  who  died  first,  and  there  are  no  particular  circum- 
stances from  which  it  can  be  inferred,  survivorship  is 
presumed  from  the  probabilities  resulting  from  the 
strength,  age  and  sex,  according  to  the  following  rules : 

Jf^rst — If  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 

JSecond — If  both  were  above  the  age  of  sixty,  the 
younger  is  presumed  to  have  survived. 
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Third — If  ono  bo  under  fifteen  and  the  other  above 
sixty,  the  former  is  presumed  to  have  survived. 

Fourth — If  both  be  over  fifteen  and  under  sixty,  and 
the  sexes  be  different,  the  male  is  presumed  to  have  sur- 
vived.    If  the  sexes  be  the  same,  then  the  older. 

Fifth — If  one  be  under  fifteen  or  over  sixty  and  the 
other  between  those  ages,  the  latter  is  presumed  to  have 
survived. 

N.  Y.  C.  C.  P.  i  1780. 


CHAPTER  VI. 

INDISPENSABLE   EVIDENCE. 

Section  1967.  Indispensable  eyidence,  vhat. 

1968.  To  prove  usage,  peijury  and  Reason,  more  than  one  witnesi 

rcqaired. 

1969.  Will  to  be  in  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writing. 

1972.  Last  section  not  to  extend  to  certain  oases. 

1973.  Agreement  not  in  writing,  when  invalid. 

1974.  Representation  of  credit  by  writing. 

Sec.  1967.     The  law  makes  certain  evidence  necessary  indispensa- 

to  the  validity  of  particular  acts,  or  the  proof  of  particular  wh^^^^^* 

facts. 

N.  Y.  c.  c.  P.  i  1781. 

Sec.  1968.     Usage,  perjury  and  treason  ranst  be  proved  to prove 
by  testimony  of  more  than  one  witness.     Usage  by  the  J^^nT' 
testimony  of  alf  least  two  witnesses;  treason  by  the  testi-  mSTttan 
mony  of  two  witnesses  to  the  same  overt  act;  and  perjury  ?JJ«Si?.*" 
by  the  testimony  of  two  witnesses,  or  one  witness  and  cor- 
roborating circumstances. 

N.  Y.  C.  C.  p.  g  1782. 

Sec.   1969.     A  last  will  and  tcBtament,  except  when  wm  to  be  in 
made   by  a  soldier  in  actual  military  service,  or  by  a  '"*""«• 
mariner  at  sea,  is  invalid,  unless  it  be  in  writing  and  exe- 
cuted with  such  formalities  as  are  required  by  law.    Evi- 
dence, therefore,  of  such  will  cannot  bo  received  without 
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the  written  iDstrament  itself,  or  secondary  evidence  of 
its  contents  in  the  cases  prescribed  by  law. 

K  Y.  C.  C.  P.  ^  1783. 

Howrevoked  Seo.  1970.  A  Written  will  cannot  be  revoked  or  altered 
otherwise  than  by  another  written  will  or  another  writ- 
ing of  the  testator,  declaring  such  revocation  or  altera- 
tion, and  executed  with  the  same  formalities  required  by 
law  for  the  will  itself;  or  unless  the  will  be  burned,  torn, 
cancelled,  obliterated  or  destroyed,  with  the  intent  and 
for  the  purpose  of  revoking  the  same,  by  the  testator 
himself,  or  by  another  person  in  his  presence,  by  hid 
direction  and  consent;  and  when  so  done  by  another 
person,  the  direction  and  consent  of  the  testator  and  the 
fact  of  such  injury  or  destruction  must  be  proved  by  at 
least  two  witnesses. 

N.  Y.  C.  C.  P.  g  1784. 

Transfer  of  Seo.  1971.  No  cstatc  Or  interest  in  real  property,  Other 
tobe^fa^  ^  than  for  leases  for  a  term  not  exceeding  one  year,  nor 

writing,  .  .  •         •!.  • 

any  trust  or  power  over  or  concerning  it,  or  m  any  man- 
ner relating  thereto,  can  be  created,  granted,  assign'ed, 
surrendered  or  declared,  otherwise  than  by  operation  of 
law,  or  a  conveyance  or  other  instrument  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  sur- 
rendering or  declaring  the  same,  or  by  his  lawful  agent 
thereunto  authorized  by. writing. 

NoTB. — The  preceding  section  is  trabstantiaUy  section  8 
of  tbe  act  concerning  fraudulent  conveyances.  (Stat.  1850, 
p.  267.) 

Lut section  Seo.  1972.  The  preceding  section  mu8t  not  be  con- 
to  certain^  strued  to  affect  the  power  of  a  testator  in  the  disposition 
"""'  of  his  real  property  by  a  last  will  and  testament,  nor  to 

prevent  any  trust  from  arising  or  being  extinguished  by 
implication  or  operation  of  law,  nor  to  abridge  the  power 
of  any  court  to  compel  the  specific  performance  of  an 
agreement,  in  case  of  part  performance  thereof. 

Note. — Substantially  sections  7  and  10  of  act  referred  to 
in  preceding  note. 

Agroement        Sec.  1973.     lu  the  followlns:  cascs  the  a£;reement  is 

not  in  writ.      .,.,,,  , 

ing,  when  mvalid,  uulcss  thi|  samc  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing  and 
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sabscribed  by  tbe  party  jebartred,  or  by  his  agent ;  evi-  Agreement 

n  Ti  .1  .J     not  in  writ. 

oence,  therefore,  of  the  agreement,  cannot  be  received   ing,  when 
without  the  writing  or  secondary  evidence  of  its  con- 
tents : 

1.  ^n  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof. 

2.  A  special  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another. 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry. 

4.  An  agreement  for  the  sale  of  goods,  chattels  or 
things  in  action,  at  a  price  not  less  than  two  hundred 
dollars,  unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase  money;  but  when  a.sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale  book,  at  the  time  of 
the  sale,  of  the  kind  of  property  sold,  the  terms  of  sale, 
the  price  and  the  names  of  the  purchaser  and  person  on 
whose  account  the  sale  is  made,  is  a  sufficient  memoran- 
dum. 

5.  An  agreement  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property  or  of  an 
interest  therein,  and  such  agreement,  if  made  by  an  agent 
of  the  party  sought  to  be  charged,  is  invalid,  unless  the 
authority  of  the  agent  be  in  writing,  subscribed  by  the 
party  sought  to  be  charged. 

9  KoTK.-^In  the  preceding-  section  we  have  embodied,  in 

substance,  sections  12,  13,  14  and  19  of  the  statute  of 
frauds.    (SUt.  1850,  p.  267.) 

In  Duffy  vs.  Hobson  (Oct.  T.  1870),  \i  was  held  that  a 
written  oontracf  for  the  sale  of  land,  made  by  an  agent  act- 
ing under  verbal  authority,  was  valid.  Wo  think  the  rea- 
son of  the  rule  requiring  the  contract  to  be  in  writing  applies 
with  eqnal  foroe  to  a  contract  authorizing  an  agent  to  seU. 

Sec.  1974.    No  evidence  is  admissible  to  charge  a  per-  Repreeenta. 
son  upon  a  representation  as  to  the  credit  of  a  third  per-  by  writing, 
eon,  unless  such  representation,  or  some   memorandum 
thereof,  be  in  writing,  and  either  subscribed  by,  or  in  the 
handwriting  of,  the  party  to  be  charged. 

N.  Y.  0.  0.  P.  i  1790. 
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CHAPTER  VII. 

CONCLUSIVE   OR   UNANSWERABLE  EVIDENCE. 
Sbctiok  1978.  ConoloBiye  or  ananswerable  evidence. 

conciiMive         Sko.  1978.    No  evidenco  is  by  law  made  cpnclusive  or 
able  evi.       uDaiiswenible,  unless  so  declared  by  this  code. 

dence. 


TITLE    III. 

OF  THE  PRODUCTION  OF  EVIDENCE. 

Chapter  I.  By  whom  to  he  produced, 
II.  Means  o/ production. 
III.  Manner  o/ production. 


CHAPTER  I. 

BY  WHOM   TO  BE   PRODUCED. 

Sbctiok  1981.  Evidence  to  be  prodaced,  bj  whom. 
1982.  Writing  altered,  who  to  explain. 

Evidence  to        Sec.  1981.     The  party  holding  the  affirmative  of  the 
by  whom.  *  issue  must  produce  the  evidence  to  prove  it ;  therefore,  ^he 

burden  of  proof  lies  on  the  party  who  would  be  defeated 

if  no  evidence  were  given  on  either  side. 

N.  Y.  C.  C.  P.  J  1793.  • 

Writing  Sec.  1982.     The  party  producing  a  writing  as  genuine 

to  explain,  which  has  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration. 
He  may  show  that  the  alteration  was  made  by  another, 
without  his  concurrence,  or  was  made  with  the  consent  of 
the  parties  aifected  by  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  the  alteration  did  not  change  the 
meaning  or  language  of  the  instrument.  If  he  do  that, 
be  may  give  the  writing  in  evidence,  but  not  otherwise. 

N.  Y.  C.  C.  P.  i  1794. 
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CHAPTER  II. 

MEANS  OF   PRODUCTION. 

Sbctiok  1985.  Sabpoena  for  witness  defined. 
1086.  Subpcena,  how  issued. 

1987.  Subpoena,  how  sexred. 

1988.  How,  if  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 

1990.  Person  present  compelled  to  testify. 

1991.  Diijobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1993.  Warrant  maj  issue  to  bring  witness,  when. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brought. 

1996.  On  whose  motion. 

1997.  How  examined. 

Sec.  1985.  Tbe  process  by  which  the  atteDclance  of  a  subpoma 
witness  is  required  is  a  subpoena.  It  is  a  writ  or  order  SflJJdl^ 
directed  to  a  person  and  requiring  his  attendance  at  a  par- 
ticular time  and  place  to  testify  as  a  witness.  It  may 
also  require  him  to  bring  with  bim  any  books,  documents 
or  other  things  under  his  control  which  he  is  bound  by 
law  to  produce  in  evidence. 

N.  Y.  C.  C.  P.  i  1795. 

Sec.  1986.     (§  403.)  The  subpoena  is  issued  as  follows  :  Sabpona, 

1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the 
court  before  which  the  attendance  is  required,  or  in  which 
the  issue  is  pending. 

2.  To  require  attendance  out  of  the  court,  before  a 
judge,  justice  or  other  officer  authorized  to  administer 
oaths  or  take  testimony  in  any  mutter  under  the  laws  of      t 
tiiis  state,  it  is  issued  by  the  judge,  justice  or  any  other 
officer  before  whom  the  attendance  is  required. 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  state  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  state,  or  before  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  by  any  judge  or  justice  of  the  peace  in  places 
within  their  respective  jurisdiction,  with  like  power  to 
enforce  attendance;  and,  upon  certificate  of  contumacy  to 
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Bnbpoonfty 
haw  eenred. 


How,  if 
witneBS  be 
concealed. 


said  court,  to  punish  contempt  of  their  process,  as  each 
judge  or  justice  could  exercise  if  the  subpoena  directed 
the  attendance  of  the  witness  before  their  courts  in  a 
matter  pending  therein. 

m 

Sec.  1987.  (§  404.)  The  service  of  a  subpoena  is  made 
by  showing  the  original  and  delivering  a  copy,  or  a  ticket 
containing  its  substance,  to  the  witness  personally,  giving 
or  offering  to  him  at  the  same  time/if  demanded  by  him, 
the  fees  to  which  he  is  entitled  for  travel  to  and  from  the 
place  designated,  and  one  day's  attendance  there.  The 
service  must  be  made  so  as  to  allow  the  witness  a  reason- 
able time  for  preparation  and  travel  to  the  place  of  at- 
tendance.   Such  service  may  be  made  by  any  person. 

Sec.  1988«  (§  405.)  If  a  witness  is  concealed  in  a  baild- 
ing  or  vessel,  so  as  to  prevent  the  service  of  a  subpoena 
upon  him,  any  court  or  judge,  or  any  officer  issuing  the 
subpoena,  may,  upon  proof  by  affidavit  of  the  conceal- 
ment, and  of  the  materiality  of  the  witness,  make  an 
order  that  the  sheriff  of  the  county  serve  the  subpoana ; 
and  the  sheriff  must  serve  it  accordingly,  and  for  that 
purpose  may  break  into  the  building  or  vessel  where  the 
witness  is  concealed. 


When  a 
witness  is 
compeUed 
to  attend. 


Person  pfes. 
ent  com- 
pelled to 
testify. 


Disobedience 
how  pan- 
ished. 


Sec.  1989.  (§  402.)  A  witness  is  not  obliged  to  attend 
as  a  witness  before  any  court,  judge,  justice  or  any  other 
officer,  out  of  the  county  in  which  he  resides,  unless  the 
distance  be  less  than  thirty  miles  from  his  place  of  resi- 
dence to  the  place  of  trial. 

Sec  1990.  (§  406.)  A  person  present  in  court,  or  be- 
fore a  judicial  officer,  may  be  required  to  testify  in  the 
same  manner  as  if  he  were  in  attendance  upon  a  subpoena 
issued  by  such  court  or  officer. 

Sec  1991.  (§409.)  Disobedience  to  a  subpoena,  or  a 
refusal  to  be  sworn,  or  to  answer  as  a  witness,  or  to  sub- 
scribe an  affidavit  or  deposition  when  required,  may  be 
punished  as  a  contempt  by  the  court  or  officer  issuing 
the  subpoena  or  requiring  the  witness  to  be  sworn;  and 
if  the  witness  be  a  party,  his  complaint,  answer  or  reply 
may  be  stricken  out. 
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Sec.  1992.     (§  410.)  A  witness  disobeying  a  subpoena  ForfB(tar& 
also  forfeits  to  the  party  aggrieved  the  sum  of  one  hun- 
dred dollars,  and  all  damages  which  he  may  sustain  by 
the  failure  of  the  witness  to  attend,  which  forfeiture  and 
damages  may  be  recovered  in  a  Cbvil  action. 

Seo.  1998.     (§411)  In  case  of  failure  of  a  witness  to  wamnt 
attend,  the  court  or  officer  issuing  the  subpoena,  upon  proof  briJg"^??-  ^ 
of  the  service  thereof,  and  of  the  fkilure  of  the  witness,  ^^*^  "*• 
may  issue  a  warrant  to  the  sheriff  of  the  county  to  arrest 
the  witness  and  bring  him  before  the  court  or  officer  where 
his  attendance  was  required.  ' 

Sec.  1994.  Every  warrant  of  commitment,  issued  by  contents  of 
a  court  or  officer  pursuant  to  this  chapter,  must  specify  ^*™^***' 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter,  must 
be  directed  to  the  sheriff  of  the  county  where  the  witness 
may  be,  and  must  be  executed  by  him  in  the  same  manner 
as  process  issued  by  the  supreme  court. 

N.  Y.  0.  C.  P.J1805. 

Seo.  1995.     (§412.)  If  the  witness  be  a  prisoner,  con-  ifwftneiBbe 
fined  in  a  jail  or  prison  within  this  state,  an  ord^r  for  his  h^lrTrought 
examination  in  the  prison    upon  deposition,  or  for  his 
temporary  removal  and  production    before  a  court  or 
officer  for  the  purpose  of  being  orally  examined,  may  be 
made,  as  follows : 

1.  By  the  court  itself  in  which  the  action  or  special 
proceeding  is  pending,  unless  it  be  a  justice's  court. 

2.  By  a  justice  of  the  supreme  court,  judge  of  the  dis- 
trict court,  or  county  judge  of  the  county  where  the  action 
or  proceeding  is  pending,  if  pending  before  a  justice's 
court  or  before  a  judge  or  other  person  out  of  court. 

Sec.  1996.     (§413.)  Such  order  can  only  be  made  on  onwhoM 
the  motion  of  a  party,  upon  affidavit  showing  the  nature  ™°*^^**' 
of  the  action  or  proceeding,  the  testimony  expected  from 
the  witness,  and  its  materiality. 

Seo.  1997.    (§  414.)  If  the  witness  be  imprisoned  in 
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How  exam-  the  countv  where  the  action  or  proceeding  is  pendling, 
his  production  may  be  required.  In  all  other  cases  his 
examination,  when  allowed,  must  be  taken  upon  deposi- 
tion. 


CHAPTER  III. 

MANNER  or  PRODUCTION. 

Article  I.  Mode  of  taking  the  tkbtivont  or  witnesbes. 
II.  Afpidatits. 

III.  Depositions. 

IV.  Manner  of  taking  depositions  out  of  the  stats. 
y.  Manner  of  taking  depositions  in  the  state. 

VI.  General  rules  of  examination. 


ARTICLB  I. 
MODE   OF   TAKING   THE  TESTIMONY   OF   WITNESSES. 

Section  2002.  Testimony,  in  what  mode  taken. 

2003.  Affidavit  defined. 

2004.  A  deposition  defined. 

2005.  Oral  examination  defined. 

2006.  Deposition,  how  taken. 

Testimony,         Seo.  2002.    The  testimony  of   witnesses  is  taken   in 

in  what  mode  ^ 

taken.  three  modes  : 

1.  By  aflSdavit. 

2.  By  deposition. 

8.  By  oral  examination. 

N.  Y.  C.  C.  p.  3  1809. 

Affidarit  Seo.  2008.    An  affidavit  is  a  written  declaration  under 

defined. 

oath,  made  without  notice  to  the  adverse  party. 

N.  Y.  0.  C.  P.  ;  1810. 

A  deposition  Seo.  2004.  A  dcpoftition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

N.  Y.  c.  C.  P.  J1811. 

Ortdexemi-        Seg.  2005.    An  Oral  examination  is  an  examination  in 
defined.        prcscuce  of  the  jury  or  tribunal  which  is  to  decide  the 
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fact  or  act  upon  it,  the  testimony  being  heard  by  the 
jary  from  the  lips  of  the  witness. 

N.  T.  0.  C.  P.  {  1812. 

Sio.  2006.    Depositions  mast  be  taken  in  the  form  of  ^^f^^°* 
qaestioD  and  answer,  and  the  words  of  the  witness  must 
be  written  down,  unless  the  parties  agree  to  a  different 
mode. 

N.  Y.  C.  C.  P.  ;  1818. 


ARTICLE  11. 
AFFIDAVITS. 

Sbction  2009.  Affldavits  and  depositions,  how  taken. 

2010.  Evidence  of  pablioation,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  Ahis  state,  before  whom  may  be  taken 

in  this  state. 

2013.  If  made  in  another  state  of  the  United  States,  before  whom 

taken. 

2014.  If  made  in  a  foreign  country,  before  whom  taken. 

2015.  Certificate  of  the  olerk,  if  taken  before  a  judge  of  a  court  out 

of  this  state. 

Seo.  2009.    An  affidavit  may  be  used  to  verify  a  plead-  Affidavits 
ing  or  a  paper  in  a  special  proceeding,  to  prove  the  service  uons.^W 
of  a  summons,  notice  or  other  paper  in  an  action  or  special       ^°* 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  x>f  proceedings,  or  upon  a  mo- 
tion, and  in  any  other  case  expressly  permitted  by  some 
other  provision  of  this  code. 

K.  Y.  c.  C.  P.  ;  1815. 

8bo.  2010.  Evidence  of  the  publication  of  a  document  ^^^S^Jf 
or  notice  required  by  law,  or  by  an  order  of  a  court  or  ^h»t. 
judge,  to  be  published  in  a  newspaper,  may  be  given  by 
the  affidavit  of  the  printer  of  the  newspaper,  or  his  fore- 
man or  principal  clerk,  annexed  to  a  copy  of  the  docu- 
ment or  notice,  specifying  the  times  when  and^the  paper 
in  which  the  publication  was  made.  But  such  affidavit 
must  be  made  within  six  months  after  the  last  day  of 
publication. 

N.  Y.  C.  C.  P.  ;  1817. 

t 
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WheroflieiL  Seo.  2011.  If  Buch  affidavit  be  made  in  an  action  or 
special  proceeding  pending  in  a  court,  it  may  be  filed  with 
the  court  or  a  clerk  thereof.  If  not  so  made,  it  may  be 
filed  with  the  clerk  of  the  ooanty  where  the  newspaper  is 
printed.  In  either  case  the  original  affidavit,  or  a  copy 
thereof  certified  by  the  court  or  clerk  having  it  in  cas- 
tody,  is  primary  evidence  of  the  facts  stated  therein. 

N.  Y.  C.  C.  P.  ;  1818. 

bfi23i?n*"       Seo.  2012.    (§  424.)  An  affidavit  to  be  used  before  any 
befor2*whoin  court,  judge  or  officer  of  this  state,  may  be  taken  before 
inT^itetr  ^^y  j*^^g®  ^^  clerk  of  any  court,  or  any  justice  of  the 
peace  or  notary  public  in  this  state. 

I^^Jteto      ^^^'  2013.    (§  425.)  An  affidavit  taken  in  another  state 

^^^1^  of  the  United  States,  to  be  used  in  this  state,  must  be 

whom  taken,  tak^n  before  a  commissioner  appointed  by  the  governor 

of  this  state  to  take  affidavits  and  depositions  in  such  other 

state,  or  before  any  judge  of  a  court  of  record  having  a 

seal. 

teSJ^iL*      S*^-  2014.    (§  426.)   An  affidavit  taken  in  a  foreign 

wLmttJken   c^^^^t^yt  ^^  ^^  ^8®^  ^^  ^^^8  State,  must  be  taken  before  an 

ambassador,  minister  or  consul  of  tbe  United  States,  or 

before  any  judge  of  a  court  of  record  having  a  seal  in  such 

foreign  country. 

SnS^.  Sec.  2015.  ,  (§  427.)  When  an  affidavit  is  taken  before  a 
taajato  J"^^®  ^^  *  court  in  another  sfate,  or  in  a  foreign  country, 
^tSmt  ^^®  genuineness  of  the  signature  of  the  judge,  the  exist- 
ence of  the  court  and  the  fact  that  such  judge  is  a  mem- 
ber thereof,  must  be  certified  by  the  clerk  of  the  court, 
under  the  seal  thereof. 


ARTICLB  III. 

DEPOSITIONS. 

Sbction  2019.  DeposiUon,  when  uted. 

2030.  Testimony  of  a  witaeu  out  of  the  statSr  when  taken. 
2021.  In  the  state,  when  taken. 

DtiNMition/       Sko.  2019.    In  all  cases  other  than  those  mentioned  in 
section  two  thousand  and  nine,  where  a  written  declara- 
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tion  under  oath  is  used,  it  mnst  be  a  deposition  as  pre- 
scribed by  this  code. 

N.  T.  C.  C.  P.  i  1819. 

Seo.  2020.    (§  432.)  The  testimony  of  a  witness  out  of  Testimonj 
the  state  may  be  taken  by  deposition,  in  an  action,  at  any  out  of  the 
time  afler  the  service  of  the  Bommons  or  the  appearance  taken.^ 
of  the  defendant;  and,  in  a  special  proceeding,  at  any 
time  after  a  question  of  fact  has  arisen  therein. 

Seo.  2021.    (§  428.)  The  testimony  of  a  witness  in  this  ^^^•^Jjj^' 
state  may  be  taken  by  deposition,  in  an  action,  at  any 
time  after  the  service  of  the  summons  or  the  appearance 
of  the  defendant  j  and,  in  a  special  proceeding,  after  a 
question  of  fact  has  arisen  therein,  itF  the  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  pro- 
ceeding, or  a  person  for  whose  immediate  benefit  the 
action  or  proceeding  is  prosecuted  or  defended. 

2.  When  the  witness  resides  out  of  the  county  in  which 
his  testimo^iy  is  to  be  used. 

3.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  absent 
when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  motion,  or 
in  any  other  case  where  the  oral  examination  of  the  wit- 
ness is  not  required. 


ARTICLE  IV. 

MANNER  09  TAKING  DEPOSITIONS  OUT  OF  THE  STATE. 

Section  2024.  TestimoDy  of  witness  ont  of  state  taken  npon  commission 

issued  under  seal,  upon  nottoe.    To  whom  to  issue. 

2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived 

by  the  parties. 

2026.  Aaihorities  and  duties  of  commissioner. 

2027.  Trial,  when  postponed  for  reason  of  non-retnm  of  oommis- 

sion. 

2028.  Deposition,  by  whom  nsed.  Testimony 

of  witness 

Seo.  2024.    (§  483.)  The  deposition  of  a  witness  out  of  SSen S^ 
this  slate  may  be  taken  upon  commission,  issued  from  S^i^^er 
the  court,  under  the  seal  of  the  court,  upon  an  order  of  ^^^^^^ 
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To  whom  to 


Proper  inters 
rogatories 
may  be  pre- 
parod,  or 
mar  be  walT- 
ed  by  the 
partlaa. 


the  judge  or  court,  or  county  judge,  on  the  application  of 
either  party,  upon  five  days  previous  notice  to  the  other. 
It  must  be  issued  to  a  person  agreed  upon  by  the  parties, 
or,  if  they  do  not  agree,  to  any  judge  or  justice  of  the 
peace,  or  commissioner,  selected  by  the  officer  issuing  it. 

Sec.  2025.  (§  434.)  Such  proper  interrogatories,  direct 
and  cross,  as  the  respective  parties  may  prepare  to  be 
settled,  if  the  parties  disagree  as  to  their  form,  by  the 
judge  or  officer  granting  the  order  for  the  commission,  at 
a  day  fixed  in  the  order,  may  be  annexed  to  the  commis- 
sion ;  or,  when  the  parties  agree  to  that  mode,  the  exam- 
nation  may  be  without  written  interrogatories. 

Seo.  2026.  (§486.)  The  commission  must  authorise 
the  commissioner  to  administer  an  oath  to  the  witness, 
and  to  take  his  deposition  in  answer  to  the  interrogato- 
ries, or,  when  the  examination  is  to  be  without  interroga- 
tories, in  respect  to  the  question  in  dispute,  and  to  certify 
the  deposition  to  the  court,  in  a  sealed  envelop,  directed 
to  the  derk  or  other  pierson  designated  or  agreed  upon, 
and  forwarded  to  him  by  mail  or  other  usual  channel  of 
conveyance. 

j5rtJiJ2r°  Seo.  2027-  (§  436.)  A  trial  or  other  proceeding  must 
^"^retnra '  °^^  ^®  postponed  by  reason  of  a  commission  not  returned, 
of  oommia.     exccpt  upou  evidence,  satisfactory  to  the  court,  that  the 

testimony  of  the  witness  is  necessary,  and  that  proper 

diligence  has  been  used  to  obtain  it. 


Aothorities 
and  duties 
of  commis- 
sioner. 


sion. 


Deposition, 
by  whom 
used. 


Sec  2028.  The  deposition  mentioned  in  this  article 
may  be  used  by  either  party  on  the  trial  or  other  proceed- 
ing! against  any  other  party  giving  or  receiving  the  no- 
tice, subject  to  all  just  exceptions. 

N.  Y.  C.  C.  P.  ;  1828. 


ARTICLE  V. 

MANNER  or  TAKING  DEPOSITIONS  IN   THIS    STATE. 

fiicnoii  2081.  Depositions  may  be  taken  before  a  jadge»  etc.,  npon  notice 

to  the  adTene  party. 
20S2.  Manner  of  taking  depositioni.   May  be  used  by  either  party 
on  the  trial. 
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SiCTiox  2033.  When  de^Kwition  ezeladed. 

2034.  A  deposition  once  taken  may  be  read  at  any  time. 

2035.  Deposition  in  this  state  to  be  used  in  other  states. 

2036.  How  to  procure  witness  npon  commission. 

2037.  How,  if  no  commission. 

2038.  Deposition,  how  taken. 

Seo.  2031.     (§  429.)  Either  party  may  have  the  deposi-  DepDsitions 
tioQ  taken  of  a  witness  in  this  state,  in  either  of  the  before  a 

Judge f  etc., 

cases  mentioned  in  section  two  thousand  and  twenty-one,  upon  notice 
before  a  judge  or  officer  authorized  to  administer  oaths,  on  Terse  partj. 
serving  upon  the  adverse  party  previous  notice  of  the 
time  and  place  of  examination,  together  with  a  copy  of 
an  affidavit,  showing  that  the  case  is  within  that  section. 
Such  notice  must  bo  at  least  five  days,  adding  also  one 
day  for  every  twenty-five  miles  of  the  distance  of  the 
place  of  examination  from  the  residence  of  the  person  to 
whom  the  notice  is  given,  unless,  for  a  cause  shown,  a 
judge,  by  order,  prescribe  a  shorter  time.  When  a 
shorter  time  is  prescribed,  a  copy  of  the  order  must  be 
served  witli  the  notice. 

Seo.  2032.  (§430)  Either  party  may  attend  the  ex-  Manner  or 
amination  and  put  such  questions,  direct  and  cross,  as  may  ittiouf.  ^^^* 
be  proper.  The  deposition,  when  completed,  must  be 
carefully  read  to  the  witness  and  corrected  by  him  in  any 
particular,  if  desired;  it  must  then  be  subscribed  by  the 
witness,  certified  by  the  judge  or  officer  taking  the  depo- 
sition, inclosed  in  an  envelop  or  wrapper,  sealed  and 
directed  to  the  clerk  of  the  court  in  which  the  action  is 
pending,  or  to  such  person  as  the  parties  in  writing  may 
agree  upon,  and  either  delivered  by  the  judge  or  officer 
to  the  clerk  or  such  person,  or  transmitted  through  the 
mail  or  by  some  safe  private  opportunity;  and  thereupon  May  be  used 
such  deposition  may  be  used  by  either  party  upon  the  panyonthe 
trial  or  other  proceeding  against  any  party  giving  or  re- 
ceiving the  notice,  subject  to  all  legal  exceptions;  but  if 
the  parties  attend  at  the  examination,  no  objection  to 
the  form  of  an  interrogatory  shall  be  made  at  the  trial, 
unless  theBam*e  was  stated  at  the  time  of  the  examination. 
If  the  deposition  be  taken  under  subdivisions  two,  three 
and  four,  of  section  two  thousand  and  twenty-one,  proof 
must  be  made  at  the  trial  that  the  witness  continues 
absent  or  infirm,  or  is  dead.  The  deposition  thus  taken 
may  be  also  read  in  case  of  the  death  of  the  witness. 
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• 

When  depo.       Sec.  2033.    KotwithstandiDg  the  taking  of  a  deposi- 

ciudad.  '       tion,  it  may  be  excluded  from  the  case  upon  proof  that 

BofiScient  notice  was  not  given  to  the  party  against  whom 

it  is  offered  to  enable  him  to  attend  the  taking  thereof, 

or  that  the  taking  was  not  in  ail  respects  fair. 

N.  Y.  C.  C.  P.  J18S1. 

A  deposition      Seo.  2034.    (^  431.)  When  a  deposition  has  been  once 

once  taken  i  /  »  .  ly     \. 

miiy  bo  read  taken,  It  may  be  read  by  either  party  m  any  stage  of  the 
same  action  or  proceeding,  qr  in  any  other  action  be- 
tween the  same  parties,  upon  the  same  sabject,  and  is 
then  deemed  the  evidence  of  the  party  reading  it. 

Deposition  In       Seo.  2035.     Any  party  to  an  action  or  special  proceed- 
be  used  In      ing  in  a  court,  or  before  a  judge,  of  a  sister  state,  may 
obtain  the  testimony  of  a  witness  residing  in  this  ?tate, 
to  be  used  in  such  action  or  proceeding,  in  the  cases  men- 
tioned in  the  next  two  sections. 

N.  Y.  C.  C.  p.  i  1833.  ^ 

How  to  pro.        Seo.  2036.    If  a  commission  to  take  such  testimony'  has 

cure  witnesB  , 

upon  com-  been  issued  from  the  court  or  iud^e  before  whom  such 
action  or  proceeding  is  pending,  on  producing  the  com- 
mission to  a  justice  of  the  supreme  court  or  a  county 
judge,  with  an  affidavit  satisfactory  to  him  of  the  materi- 
ality of  the  testimony,  he  may  issue  a  subpoena  to  the 
witness,  requiring  him  to  appear  and  testify  before  the 
commissioner  named  in  the  commission,  at  a  specified 
time  and  place. 

N.  Y.  C.  C.  P.  i  1834. 

How,  if  no        Sec  2037.    If  a  commission  has  not  been  issued,  and  it 

uommission.  •         .  />    •  .     . 

appears  to  a  justice  of  the  supreme  court,  county  judge  or 
justice,  by  affidavit  satisfactory  to  him — 

1.  That  the  testimony  of  the  witness  is   material  to 
either  party. 

2.  That  a  commission  to  take  the  testimony  of  such 
witness  has  not  been  issued. 

3.  That,  according  to  the  law  of  the  state  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances  and  b)3fore  such 
judge  or  justice  will  be  received  in  the  action  or  proceed- 
ing- 
He  must  issue  his  subpoena,  requiring  the  witness  to 
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appenr  and  testify  before  him  at  a  specified  time  and 
place. 

N.  Y.  C.  a  p.  2  1836, 

Sko.  2038.    TTpon  the  appearance  of  the  witness,  the  Depodtion, 
judge  or  justice  must  cause  his  testimony  to  be  taken  in 
writing,  and  must  certify  and  transmit  the  same  to  the 
court  or  judge  before  whom  the  action  or  proceeding  is 
pending,  in  such  manner  as  the  law  of  that  state  requires. 

N.  Y.  c.  C.  P.  i  183«. 


ARTICLE  VI. 
,  a£N£RAL  RULES  OF  EXAMINATION. 

SEcnoH  2042.  Order  oT  proof,  how  regulated. 

2043.  Witnesses  not  onder  examination  may  be  excluded. 

2044.  Court  may  control  mode  of  interrogation. 
2Q45.  Direct  and  oross-examination  defined. 

2046.  Leading  question  defined. 

2047.  When  witness  may  refresh  memory  from  notes. 

2048.  Cross-examination,  as  to  what. 

2049.  Party  producing  not  allowed  to  lead  witness. 

2050.  Witness,  how  examined.    When  re-examined. 

2051.  How  impeached. 

2052.  Same. 

2053.  Bridence  of  good  character,  when  allowed. 

2054.  Writing  shown  to  witness  may  be  inspected  by  adverse  party. 

Sec.  2042.    The  order  of  proof  must  be  regulated  by  Order  of 

the  sound  discretion  of  the  court.    Ordinarily,  the  party  radiated, 
beginning  the  case  must  exhaust  his  evidence  before  the 
other  party  begins.   » 

N.  T.  0.  C.  P.  §  1837. 

Sec.  2043.    If  either  party  requires  it,  the  judge  may  witneasee 

not  under 

exclude  from  the  court-room  any  witness  of  the  adverse  examination 

,  may  be  ex- 

party,  not  at  the  time  under  examination,  so  that  he  may  eluded. 

not  bear  the  testimony  of  other  witnesses. 

N.  Y.  0.  C.  P.  i  1838. 

Sec  2044.     The  court  must  exercise  a  reasonable  con-  Court  may 

ooctrol  mode 

trol  over  the  mode  of  interrogation,  so  as  to  make  it  as  of  interroga- 
rapid,  as  distinet,  as  little  annoying  to  the  witness  and  as 
effective  for  the  extraction  of  the  truth  as  may  be;  but 
subject  to  this  rule,  the  parties  may  put  such  pertinent 
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Dlnet  and 
eroas-«xam- 

iSAtiOD  dO' 

fined* 


iMdlng 
anestion 
•sflned. 


When  wit. 
nen  may  re* 
freeh  mem- 
ocyftom 
notes. 


CroM-exam- 
InatlcMi,  ai 
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and  legal  questions  as  they  see  fit.  The  court,  however, 
may  stop  the  production  of  farther  evidence  upon  any 
particular  point  when  the  evidence  upon  it  is  already  so 
full  as  to  preclude  reasonable  doubt. 

N.  T.  C.  C.  P.  ;  1840. 

Seo.  204^.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examiryition ; 
the  examination  of  the  same  witness,  upon  the  same  mat- 
ter, by  the  adverse  party,  the  cross-examination.  The 
direct  examination  must  be  completed  before  the  cross- 
examination  begins,  unless  the  court  otherwise  direct. 

K.  Y.  C.  C.  P.  ;  1841. 

Seo.  2046.  A  question  which  suggests  to  the  witness 
the  answer  which  the  examining  party  desires,  is  denom- 
inated a  leading  or  suggestive  question.  On  a  direct 
examination,  leading  questions  are  not  allowed,  except  in 
the  sound  4is<^i^G^ioQ  of  the  court,  under  special  circum- 
staoces  making  it  appear  that  the  interests  of  justice 
require  it. 

N.  T.  C.  C.  P.  1 1842. 

Seo.  2047.  A  witness  is  allowed  to  refresh  his  memory 
respecting  a  fact,  by  anything  written  by  himself  or  under 
his  direction  at  the  time  when  the  fact  occurred  or  imme- 
diately thereafter,  or  at  any  other  time  when  the  fact  was 
fresh  in  his  memory  and  he  know  that  the  same  was  cor- 
rectly stated  in  the  writing.  But  in  such  case  the  writing 
must  be  produced  and  may  be  seen  by  the  aaveroe  party, 
who  may,  if  he  choose,  cross-examine  the  witness  upon  it 
and  may  read  it  to  the  jury.  So,  also,  a  witness  may  tes- 
tify fVom  such  a  writing,  though  he  retain  no  recollection 
of  the  particular  facts,  but  such  evidence  must  be  received 
with  caution. 

K.  Y.  C.  C.  P.  ;  1848. 

Sec  2048.  The  opposite  party  may  cross-examine  the 
witness  as  to  any  facts  stated  in  his  direct  examination  or 
connected  therewith,  and  in  so  doing  may  put  leading 
questions,  but  if  he  examine  him  as  to  other  matters,  such 
examination  is  to  be  subject  to  the  same  rules  as  a  direct 
examination. 

N.  Y.  C.  C.  P.  ;  1844. 
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Seo.  2049.    The  party  producing  a  witness  is  not  allowed  party  pro- 
to  impeach  his  credit  by  evidence  of  bad  character,  but  he  aiiow&^ 
may  contradict  him  by  other  evidence,  and  may  also  show 
that  he  has  made  at  other  times  statements  inconsistent 
with  his  present  testimony,  as  provided  in  section  two 
tboasaud  and  fiflby-two. 

N.  Y.  C.  C.  P.  {  1846. 

Sko.  2060.    A   witness  once  examined   cannot  bo  re-  witne«how 

examlnod . 

examined  as  to  the  same  matter  without  leave  of  the 
court,  but  he  m'ay  De  re-examined  as  to  any  new  matter  when  re- 
upon  which  he  has  been  examined  by  the  adverse  party. 
And  after  the  examinations  on  both  sides  are  once  con- 
cluded, the  witness  cannot  be  recalled  without  leave  of  the 
court  Leave  is  granted  or  withheld,  in  the  exercise  of  a 
sound  discretion. 

N.  Y.  C.  C.  p.  i  1846. 

Sec.  2051.  A  witness  may  be  impeached  by  the  party  Howim- 
agaiust  whom  he  was  called,  by  contradictorj*  evidence  or 
by  evidence  that  his  general  reputation  for  truth,  honesty 
or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  exami- 
nation of  the  witness,  or  the  record  of  the  judgment,  that 
he  has  been  convicted  of  a  felony. 

N.  Y.  C.  C.  P.  2  1847  ;  SUtates  of  1868,  p.  193. 

Sec.  2052.  A  v^tness  may  also  be  impeached  by  evi-  suii«. 
dence  that  he  has  mado,  at  other  times,  statements  incon- 
sistent with  his  present  testimony ;  but  before  this  can 
be  done  the  statements  must  be  related  to  him,  with  the 
circumstances  of  times,  places  and  persons  present,  and 
he  must  be  asked  whether  he  made  such  statements,  and 
if  BO,  allowed  to  explain  them.  If  the  statements  be  in 
writing,  they  must  be  shown  to  the  witness  before  any 
question  is  put  to  him  concerning  them. 

N.  Y.  C.  C.  P.  i  1848. 

Sec.  2053.    Evidence  of  the  good  character  of  a  party   EWdenceof 

Kood  chrSrac* 

is  not  admissible  in  a  civil  action,  nor  of  a  witness  in  any  ter,  when 
action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

K.  Y.  C.  C.  P.  a  1849. 

64 


606  CODE  OP  CIVIL  PROCEDURE 

writiiur  Seo.  2054.     Whenever  a  writing  is  shown  to  a  witness, 

witnea  may  it  may  be  inspected  by  the  opposite  party,  and  if  proved 
bjadTene     by  the  witnesB  must  be  read  to  the  jary  before  bis  test!- 


pwty. 


mony  is  closed,  or  it  cannot  be  read  except  on  recalling 
the  witness. 

N.  Y.  C.  C.  P.  {  I860. 


TITLE   IV. 

OF  THE  EFFECT  OF  EVIDENCE. 

SECTroN  2061.  Jary  jodgei  of  effect  of  eyidence,  bat  to  be  insiraeted  on 

certain  points. 

jaryjndgea  Seo.  2061.  The  jury,  subjoct  to  the  control  of  the  court, 
eTideace^  in  the  cascs  Specified  in  this  code,  are  the  judges  of  the 
i^cted  on^'  effect  or  value  of  evidence  addressed  to  them,  except  when 
Joints.  it  is  hereby  declared  to  be  conclusive.     They  are,  how- 

ever, to  be  instructed  by  the  court  on  all  proper  occa- 
sions— 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity 
with  the  declarations  of  any  number  of  witnesses,  which 
do  not  produce  conviction  in  their  mvds,  against  a  less 
number  or  against  a  presumption  or  other  evidence  satis- 
fying their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce  and  of  the  other 
to  contradict^  and,  therefore, 
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7.  That  if  weakor  and  lees  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

N.  Y.  0.  C.  P.  J  1852. 


TITLE    V. 

OP  THE  RIGHTS  AND  DUTIES  OP  WITNESSES. 

Sbctioh  2064.  Witnesses  bound  to  attend  when  tnbpoBnaed. 

2065.  Witnesses  bound  to  answer  questions. 

2066.  Right  of  witnesses  to  protection. 

2067.  Witnesses  protected  from  arrest  when  attending,  or  going  or 

returning. 

2068.  Arrest  to  be  made  void,  and  party  making  arrest  liable,  etc. 

2069.  To  make  affidavit  if  arrested. 

2070.  Court  to  discharge  witness  from  arrest 

Sec.  2064.    (§  407.)  A  witness,  served  with  a  subpoena,  witnesses 
must  attend  at  the  time  appointed,   with  any  papers  tend  when 
under  his  control  required  by  the  subpoena,  and  answer  "*  ^^ 
all  pertinent  and  legal  questions;  and, ^unless  sooner  dis- 
charged, must  remain  until  the  testimony  is  closed. 

Sec.  2065.     (§  408.)  A  witness  must  answer  questions   wttnesM 

111  ,  ..  iif.       bound  to  an* 

legal  and  pertinent  to  the  matter  m  issue,  though  his  sworques- 
answer  may  establish  a  claim  against  himself;  but  he 
need  not  give  an  answer  which  will  have  a  tendency  to 
subject  him  to  punishment  for  a  felony;  nor  need  he  give 
an  answer  which  will  have  a  direct  tendency  to  degrade 
his  character,  unless  it  be  to  the  very  fact  in  issue,  or  to 
a  fact  from  which  the  fact  in  issue  would  be  presumed. 
But  a  witness  must  answer  as  to  the  fact  of  his  previous 
conviction  for  felony. 

Sec.  2066.    It  is  the  right  of 'a  witness  to  be  protected   Right  of 
from  irrelevant,  improper  or  insulting  questions,  and  from  protecttoi. 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  of  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

N.  Y.  C.  C.  P,  {  1856. 

Sec.  2067.     (§  415.)  Every  person  who  has  been,  in  good 
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vitneoM      faith,  served  with  a  sabpoena  to  attend  as  a  witness  before 

protected  ,  , 

finm  arrest     a  court,  jadfi^e,  Commissioner,  referee  or  other  person,  iq 

ing.  or  going  E  case  where  the  disobedience  of  the  witness  may  be  pan- 

"^  ished  as  a  contempt,  is  exonerated  from  arrest  in  a  civil 

action  while  going  to  the  place  of  attendance,  necesaarily 

remaining  there  and  rctarning  therefrom. 
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Sec.  2068.  (§  416.)  The  arrest  of  a  witness,  contrary 
to  the  preceding  section,  is  void,  and  when  wilfully  made, 
is  a  contempt  of  the  court;  and  the  person  making  it  is 
responsible  to  the  witness  arrested  for  doable  the  amount 
of  the  damages  which  may  be  assessed  against  him,  and  is 
also  liable  to  an  action  at  the  suit  of  the  party  serving  the 
witness  with  the  sabpcena,  for  the  damages  sastained  by 
him  in  consequence  of  the  arrest. 

N.  T.  0.  C.  P.  i  1866. 

Seo.  2069.  (§  416.)  An  officer  is  not  liable  to  the 
party  for  making  the  arrest  in  ignorance  of  the  facts 
creating  the  exoneration,  but  is  liable  for  any  subsequent 
detention  of  the  party,  if  such  party  claim  the  exemption 
and  make  an  affidavit  stating — 

1.  That  he  has  been  served  with  a  subpcena  to  attend 
as  a  witness  before  a  court,  officer  or  other  person,  speci- 
fying the  same,  the  place  of  attendance,  and  the  action 
or  proceeding  in  which  the  subpcena  was  issued  ;  and, 

2.  That  be  has  not  thus  been  served  by  his  own  pro- 
curement, with  the  inteniion  of  avoiding  an  arrest. 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when 
arrested. 

Sec.  2070.  The  court  or  officer  issuing  the  subpoena, 
and  the  court  or  officer  before  whom  the  attendance  is 
required,  may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven.  If 
the  court  have  adjourned  before  the  arrest,  or  before  appli- 
cation for  the  discharge,  a  judge  of  the  court  or  a  county 
jaoge  may  grant  the  discharge. 

N.  Y.  C.  C.  P.  ;  1868. 
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TITLE   VI. 

OF   EYIDEXCE   IN   PARTICULAR  CASES,  AND   MISCELLANEOUS 

AND  GENERAL  PROVISIONS. 

Chapter  I.  B^dence  in  particular  cases. 

11.  Proceedings  to  perpetuate  testinwily. 

III.  Administration  of  oaths  and  affirmations. 

IV.  General  provisions. 


CHAPTER  I. 

EYIDBNOE  IN  PARTICULAR  CASES. 

SBcnoR  2074.  An  offer  equiyalenfc  to  paTinoiit. 

2075.  Whoever  pays  entitled  to  receipt. 

2076.  Objectioot  to  tender  must  be  specified. 

2077.  Rnles  for  con8tniiD|p  description  of  landi .         * 

2078.  Compromise  offer  of  no  avail,  but  admission  of  facts  may  \A 

shown. 

2079.  In  action  for  divorce,  admission  not  sufficient. 

Sec.  2074.    An  offer  in  writing  to  pay  a  particalar  sum  An  offer 
of  money,  or  to  deliver  a  written  instrument  or  specific  topa^ot. 
personal  property,  is,  if  not  accepted,  eqaivalent  to  the 
actaal  production  and  tender  of  tiie  money,  instrument 
or  property. 

N.  Y.  C.  C.  P.  ;  1869. 

Sec.  2075.    Whoever  pays  money,  or  delivers  an  instru-  whoever 
ment  or  property,  is  entitled  to  a  receipt  therefor  from  to  ro^pt. 
the  person  to  whom  the  payment  or  delivery  is  made,  and 
may  demand  a  proper  signature  to  such  receipt  as  a  con- 
dition of  the  payment  or  delivery. 

N.  Y.  c.  c.  P. ;  18«0. 

Sec.  2076.    The  person   to  whom  a  tender  is  made  otijeetinisto 
must,  at  the  time,  specify  any  objection  he  may  have  to  be\pe^ed. 
the  money,  instrumett  or  property,  or  he  must  be  deemed 
to  have  waived  it;  and  if  the  objection  be  to  the  amount 
of  money,  the  terms  of  the  instrument,  or  the  amount  or 
kind  of  property,  he  must  specify  the  amount,  terms  or 
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kind  which  he  reqaires,  or  be  precladed  from  objectiD^ 

afterwards. 

N.  T.  c.  0.  P. }  ISfil. 

Seo.  2077.  The  following  are  the  rules  for  construing 
the  descriptive  part  of  a  conveyance  of  real  property, 
when  the  construction  is  doubtful  and  there  are  no  other 
sufficient  circumstances  to  determine  itf 

1.  Whertf  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description^  the  addition  of  others  which 
are  indefinite,  unknown  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars. 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measurement, 
either  of  lines,  angles  or  surfaces,  the  boundaries  or  mon- 
uments are  paramount. 

8.  Between  different  measurements  which  are  inconsist- 
ent with  each  other,  that  of  angles  is  paramount  to  that 
of  surfaces,  and  that  of  lines  paramount  to  both. 

4.  When  a  road,  or  a  stream  of  water  not  navigable,  is 
the  boundary,  the  rights  of  the  grantor  to  the  middle  of 
the  road  or  the  thread  of  the  stream,  are  included  in  the 
conveyance,  except  where  the  road  or  bed  of  the  stream 
is  held  under  another  title. 

5.  When  tide  water  is  the  boundary,  the  rights  of  the 
grantor  to  low  water  mark  are  included  in  the  convey- 
ance. 

6.  When  the  description  refers  to  a  map  and  that  refer- 
ence is  inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise  the  map  is  subordinate  to  other 
definite  and  ascertained  particulars. 

N.  T.  C.  0.  P.  ;  1862. 


Oompromise       Seo.  2078.    An  offer  of  Compromise  is  not  an  admissioD 
avail,  but      that  anything  is  due ;  but  admissions  of  particular  facts, 

admission  of..  j.«x*^  •  i  « 

focts  may  bo  made  in  a  negotiation  for  a  compromise,  may  be  proved, 
***"•         unless  otherwise  specially  agreed  at  the  time. 

N.  Y.  C.  C.  p.  ;  1868.         ^ 


III  action  for      »Seo.  2079.    In  an  action  for  divorce  on  the  ground  of 
miasionnot'    adultery,  a  confession  of  adultery,  whether  in  or  out  of 

sufficient.  "^  •" 
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the  pleadings,  is  not  of  itself  safficient  to  jastify  a  judg- 
ment of  divorce. 

N.  Y.  0.  c.  P.  1 18W. 


CHAPTER  II. 

PROCEBDINGS  TO  PERPETUATE  TESTIMONY. 

Sbctiov  2083,  Evidence  may  be  perpetuated. 

2084.  Manner  of  applioation  for  order. 

2085.  Notice  of  time  and  place  to  be  giren. 

2086.  Manner  of  taking  the  deposition. 

2087.  Deposition  to  be  filed. 

2088.  When  the  evidence  may  be  prodnoed. 
2080.  Effect  of  the  deposition. 

Sec.  2083.    (§  437.)  The  testimony  of  a  witness   may .  Evidence 
be  taken  and  perpetuated  as  provided  in  this  chapter.         petiiated. 

Seo.  2084.    (§  488.)  The  applicant  mast  produce  to  a  Mamierof 
district  judge,  or  to  a  county  judge,  an  affidavit  stating —  torat^m^ 

1.  That  the  applicant  is,  or  expects  to  be,  a  party  to  an 
action  or  proceeding  in  a  court  of  this  state,  and  the  name 
of  the  adverse  party. 

2.  That  the  testimony  of  a  witness  residing  in  this 
state,  whose  place  of  residence  is  sfated,  is  necessary  to 
the  prosecution  or  defence  of  such  action  or  proceeding; 
and,  generally,  the  facts  expected  to  be  proved. 

3.  If  the  action  be  not  actually  commenced,  that  the 
party  named,  who  is  expected  to  be  adverse  to  the  appli- 
cant, resides  or  is  at  the  time  in  this  state,  and  is  of 
full  age. 

The  judge  may,  thereupon,  in  his  discretion,  make  an 
order  allowing  the  examination,  and  prescribing  how 
long  before  the  examination  the  order  and  notice  of  the 
time  and  place  therefor  must  be  served. 

Seo.  2085.     Upon  proof  of  personal  service  upon  the  Notice  or 
person  who  is,  or  is  expected  to  be,  the  adverse  party  of  pii^tobe 
the  order,  copy  of  th%  affidavit  and  of  a  notice  that  the      ^ 
examination  will  be  taken  before  a  judge  of  the  district 
court,  or  county  judge  of  the  county  wherein  the  witness 
resides,  or  may  be  at  a  specified  time  and  place,  such 
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judge  may  take  the  deposition  of  the  witness  condltion- 
•     ally,  and  the  examination  may,  if  necessary,  be  adjourned 
from  time  to  time. 

N.  Y.  C.  C.  P.  i  1867. 

JJfflnw  «f  Seo.  2086.  Every  answer  or  declaration  of  the  witness 
dapodtioB.  mnst  be  taken  down,  unless  the  part i|^ otherwise  agree. 
The  deposition,  when  completed,  musTbe  carefully  r^ad 
to,  and  subscribed  by,  the  witness,  then  certified  by  the 
judge,  and  immediately  thereafter  filed  in  the  office  of 
the  clerk  of  the  county  where  it  was  taken,  together 
with  the  order  for  the  examination  of  the  witness,  the 
affidavit  on  which  the  same  was  granted  and  the  affidavit 
of  service  of  the  affidavit,  order  and  notice. 

N.  T.  C.  C.  P.  i  1868. 

itopodtioDto  Sec.  2087.  The  affidavits  filed  with  the  deposition,  or 
a  certified  copy  thereof,  are  primary  evidence  of  the  facts 
stated  therein,  to  show  compliance  with  the  provisions  of 
this  chapter. 

•  N.  Y.  C.  C.  P.  i  186». 

whent]i«  Sec.  2088.    If  a  trial  be  had  between  the  parties  named 

Butybepro-  in  the  affidavit  as  parties  actual  or  expectant,  or  their 
successors  in  interest,  upon  proof  of  the  death  or  insanity 
of  the  witness,  or  ofvbis  inability  t3  attend  the  trial  by 
reason  of  age,  sickness  or  settled  infirmity,  the  deposition 
or  a  certified  copy  thereof  may  be  given  in  evidence  by 
either  party. 

N.  Y.  C.  C.  P.  i  1870. 

nrectortii*  ^^^'  2089.  The  deposition  so  taken  and  read  in  evi* 
depoddoq.  ^encc  has  the  same  effect  as  the  oral  testimony  of  the 
witness,  and  no  other,  and  every  objection  to  the  witness 
or  to  the  relevancy  of  any  question  put  to  him,  or  of  any 
answer  given  by  him,  may  be  made  in  the  same  manner 
as  if  he  were  examined  orally  at  the  trial. 

N.  Y.  C.  0.  P.  ;  1871. 
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CHAPTER  III.  «?; 

ADMINISTRATION   OF   OATHS  AND   AFFIRMATIONS. 

Section  2093.  Judicial  and  certain  officers  authorized  to  administer  oaths. 

2094.  Form  of  ordinary  oath  to  a  witness. 

2095.  Another  form. 

2096.  Form  may  he  varied  to  suit  witness'  helief. 

2097.  Same. 

2098.  Any  person  who  prefers  it  may  declare  or  affirm. 

Sec.  2093.    Every  court,  every  judge  or  clerk  of  any  Judicial  and 

,  certain  offl> 

court,  every  justice  and  every  notary  public,  oflScer  or  per-  cen  author- 
son  authorized  to  take  testimony  in  any  action  or  pro-   minister 
ceeding,  or  to  decide  upon  evidence,  has  power  to  admin- 
ister oaths  or  affirmations  to  witnesses. 

N.  Y.  c.  c.  P.  §  1872. 

Sec.  2094.    An  oath  is  usually  administered  as  follows:  Form  of  or- 
The  person  who  swears  lays  his  hand  upon  the  gospels,   toawitnen. 
while  the  person  administering  the  oath  thus  addresses 
him :  "  You  do  swear  that  the  evidence  you  shall  give  in 

this  issue  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth  and  nothing  hut  the 
truth,  so  help  you  God,"  and  thereupon  the  person  who 
swears  assents  by  kissing  the  book. 

N.  Y.  C.  C.  p.  i  1873. 

Sec.  2095.     Any  person  who  desires  it  may  swear  by  Another 
expressing  his  assent,  when  addressed  in  the  following    °'™* 
form :   "  You  do  swear,  in  the  presence  of  the  everlast- 
ing God,  that  the  evidence  you  shall  give,"  etc.,  as  in  the 
last,  holding  up  his  hand  or  not,  at  his  option. 

N.  Y.  C.  C.  P.?  1874. 

Sec.  2096.  Whenever  the  court  before  which  a  person  jonn  may 
is  offered  as  a  witness  is  satisfied  that  he  has  a  peculiar  g^t  witneM 

belief 

mode  of  swearing,  connected  with  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is  more 
solemn  or  obligatory,  the  court  may,  in  its  discretion, 
adopt  that  mode. 

N.  Y.  C.  C.  p.  i  1875. 

Seo.  2097.     When  a  person  is  sworn  who  believes  in  any  same, 
other  than  the  christian  religion,  he  may  be  sworn  accord- 
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Any  person 
who  prefers 
it  may  de- 
clare or 
afllnn* 


ing  to  the  peculiar  ceremonies  of  his  religion,  if  there  be 
any  sach. 

N.  Y.  C.  C.  P.  §  1876. 

Sec.  2098.  Any  person  who  desires  it  may,  at  his  op- 
tion, instead  of  taking  an  oath  make  his  solemn  affirma- 
tion or  declaration,  by  assenting,  when  addressed  in  the 
following  form :  '^  Yon  do  solemnly  affirm  (or  declare) 
that,''  etc.,  as  in  section  two  thousand  and  ninety-four. 

N.  Y.  C.  C.  P.  i  1877. 


Qoeetione 
of  fiiet  to  be 
decided  by 
Jury,  and  the 
eTidence  ad- 
dreoMd  to 
them. 


QaestlonB 
of  law  ad- 
dressed to 
the  court. 


Questions 
of  tkct  by 
court  or 
referees. 


Repealing 
section. 


CHAPTER  IV. 

GENERAL  PROVISIONS. 

Sbctioh  2101.  QueBtions  of  fact  to  be  decided  by  jury,  and  the  erideaoe 

addressed  to  them. 

2102.  Qaestions  of  law  addressed  to  the  court 

2103.  Questions  of  fact  by  court  or  referees. 

2104.  Bepealing  section. 

Seo.  2101.  All  questions  of  fact,  other  than  those  men- 
tioned in  the  next  section,  are  to  be  decided  by  the  jury, 
and  all  evidence  thereon  addressed  to  them,  except  when 
otherwise  provided  by  this  code. 

N.  Y.  C.  C.  P.  i  1879. 

Sec.  2102.  All  qaestions  of  law,  including  the  admis- 
sibility of  testimony,  the  facts  preliminary  to  such  admis- 
sion and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the  court, 
and  all  discussions  of  law  addressed  to  it.  Whenever  the 
knowledge  of  the  court  is,  by  this  code,  made  evidence  of 
a  fact,  the  court  is  to  declare  such  knowledge  to  the  jury, 
who  are  bound  to  accept  it. 

N.  Y.  C.  C.  P.  1 1880. 

Sec  2103.     The  provisions  contained  in  this  part  of  the 
^code  respecting  the  evidence  on  a  trial  before  a  jury',  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee  or  other  officer. 

N.  Y.  C.  0.  P.  §  1881. 

X  Seo.  2104.  All  the  rules  and  laws  of  evidence  hereto- 
fore existing  in  this  state,  in  any  case  provided  for  by  this 
code,  or  inconsistent  with  it,  are  abrogated  and  repealed. 

N.  Y.  C.  C.  P.  ;  1883. 
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